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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
CIVIL ACTION 
Plaintiff 
vs. : NO. 19-CV-2002 


NATIONAL BOARD OF MEDICAL 
EXAMINERS 


Defendant 


MEMORANDUM AND ORDER 
JOYNER, J. December 30, 2019 


This case has been brought before this Court on Motion of 
the Plaintiff, Jessica Ramsay, for Preliminary Injunction (Doc. 
No. 7). Following three full-day evidentiary hearings on 
December 3, 4, and 5, 2019, the matter is now ripe for 
disposition and we therefore hereby make the following: 

FINDINGS OF FACT 

1. Plaintiff Jessica Ramsay is a citizen of the State of 
Michigan residing at 6862 Tall Oaks Drive, Apt. 3B, Kalamazoo, 
Michigan. 

2. Defendant National Board of Medical Examiners ("NBME") 


is a non-profit corporation organized and existing under the 
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laws of the District of Columbia, with its principal place of 
business at 3750 Market Street, Philadelphia, Pennsylvania. 

3. Plaintiff is a medical student in the M.D. program at 
the Homer Stryker M.D. School of Medicine of Western Michigan 
University ("WMed"). 

4. NBME develops a series of standardized timed 
examinations that are known collectively as the United States 
Medical Licensing Examination ("USMLE") and which are largely in 
written format. NBME administers these examinations through a 
third-party-vendor throughout the United States and these 
examinations are relied upon by states throughout the country in 
making decisions regarding medical licensure. In order to 
receive the degree of Doctor of Medicine (i.e. M.D.), to apply 
and/or be considered for medical residency training programs, 
and to become licensed as a physician, medical students must 
first take and pass all of the USMLE "Step" examinations. 

5. Plaintiff was required by Western Michigan Medical 
School to take and pass the USMLE Step 1 examination at or near 
the end of her third year of medical school. In addition to 
being pre-requisite to continuation of their medical school 
educations, scores on the Step 1 examination are also 
Significant in that they are used by medical residency training 
programs throughout the United States to rank student candidates 


in the very-competitive residency match process. Consequently, 
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even if a student passes the Step 1 examination but with a low 
score, they may be unable to compete or may be significantly 
hindered in competing for a residency match with the possible 
result that they are not selected at all for admission to any 
residency program upon graduation from medical school. 

6. Step 2 of the USMLE consists of two parts: Step 2 CK 
(Clinical Knowledge) and Step 2 CS (Clinical Skills). These 
examinations must also be taken and passed by M.D. medical 
students prior to graduation from medical school. 

7. Step 3 of the USMLE must generally be taken and passed 
by graduates of M.D. degree programs, prior to licensing as 
physicians.1 

8. Only students of accredited medical schools are 
eligible to take the USMLE Step examinations. 

9. Plaintiff entered Western Michigan University Medical 
School in 2014 and had a projected graduation date of May, 2018. 

10. In March 2009, during her sophomore year at Ohio State 
University, Plaintiff was diagnosed with Attention Deficit 
Hyperactivity Disorder, Migraine Headaches and probable dyslexia 
by her family physician, Dr. Alan Smiy. She was prescribed 


Ritalin to treat the ADHD and granted educational/testing 


1 As noted by NBME in its Answer to paragraph 18 of Plaintiff's Complaint, 
this process generally applies to medical students seeking to be licensed as 
allopathic (M.D.) physicians. Although similar, the process for testing 
and/or the examinations necessary for licensure as osteopathic (D.0.) 
physicians may be somewhat different. 
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accommodations by and through the University's Office of 
Disability Services ("ODS"), including additional time to 
complete examinations (1 1/2 time), taking examinations ina 
distraction-reduced space (typically a separate room), use of 
visual aids such as colored pencils and markers and access to 
scrap paper, along with access to an ODS counselor throughout 
the balance of her college career. These and additional 
accommodations were also granted to Plaintiff by her medical 
school such that she had up to twice (2X) the time to complete 
examinations, access to text-to-speech software and calculator 
during exams, was permitted to have a granola bar or other snack 
and water with her during testing in her separate exam room, an 
additional free print allowance, and written examinations on 
paper (so she could mark them up). Among the examinations for 
which Plaintiff has received these accommodations during her 
medical school career are a number of subject matter 
examinations developed by NBME. 

11. In or around late November/early December, 2016 while 
a third-year medical student and in anticipation of having to 
sit for the Step 1 USMLE, Plaintiff applied to NBME for test 
accommodations, seeking many of the same accommodations that she 
had been receiving from Western Michigan University Medical 
School and Ohio State University. Earlier that year, Plaintiff 


had also suffered a deep vein thrombosis in her leg causing her 
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to miss some three weeks from classes. Plaintiff was 
subsequently diagnosed with a clotting disorder and prescribed 
Xarelto. In support of her application for accommodations, 
Plaintiff provided the supporting documents sought by NBME, 
including medical and psychological evaluation reports and 
records, school reports and a Personal Statement describing her 
impairments and how they affect her current, everyday 
functioning. Specifically, in addition to her Personal 
Statement, Plaintiff had provided copies of her school records 
from St. Joseph's High School, Ohio State University and Western 
Michigan University Medical School, and records/reports from the 
following medical/psychological providers and/or evaluators: Dr. 
Mary Alice Tanguay, Therapeutic Optometrist, Katherine Turner, 
M.D., Alan N. Smiy, M.D., and Charles A. Livingston, M.A., a 
Licensed Masters Social Worker and Limited Licensed 
Psychologist. 

12. NBME did not provide a decision on Plaintiff's request 
until more than three months later - on or about March 10, 2017. 
At the time it denied Plaintiff's request for accommodations, 
NBME stated: "Overall, the documents you provided do not 
demonstrate a record of chronic and pervasive problems with 
inattention, impulsivity, behavioral regulation, or 
distractibility that has substantially impaired your functioning 


during your development or currently." In reaching this 
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conclusion, NBME noted that "[d]Jespite your reported history of 
difficulties, your documentation shows that you progressed 
through primary and secondary school without grade retention, 
evaluation, or services and with an academic record and scores 
on timed standardized tests sufficient to gain admission to 
college, all without accommodations." 

13. Faced with an NBME requirement that she submit new 
information as a pre-requisite for reconsideration or an appeal 
of its denial, Plaintiff took the Step 1 examination in July 
2017 without accommodations with the hope that she could pass 
and enter into her fourth year of medical school. In so doing, 
Plaintiff was unable to read all of the questions in each 
testing "block" which required her to guess at the answers to 
those remaining questions that she did not have time to read. 
Plaintiff failed the examination by one point. 

14. As a consequence of her failure of the USMLE Step 1 
exam and in order to afford Plaintiff the opportunity to take 
the exam with accommodations, Western Michigan Medical School 
permitted Plaintiff to take a leave of absence which effectively 
commenced in August 2017. That leave of absence has been 
extended several times such that it continues to the present. 
However, Plaintiff has been advised by the school that no 


further extensions will be granted and she will be required to 
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withdraw from the medical school if she does not take and pass 
the Step 1 examination by March 2, 2020. 

15. On June 6, 2018, Plaintiff re-applied to NBME for 
accommodations on her re-take of the Step 1 USMLE, after having 
submitted to additional evaluations by Alan Lewandowski, Ph.D., 
a Neurologist/Clinical Psychologist and Bruce Reukberg, M.D. a 
psychiatrist, both of whom found that Plaintiff met the DSM-5 
and the ICD-102 criteria for Attention Deficit and Hyperactivity 
Disorder - Combined Type, and the Specific Learning Disorders of 
Abnormal Scanning and Processing Speed with Impairments in 
Reading and Written Expression. In addition to providing these 
records/reports and all of the other materials that she had 
previously submitted as well as an updated Personal Statement, 
Plaintiff also provided letters of support from Jennifer N. 
Houtman, M.D., her then-primary care physician and her medical 
school mentor and Clinical Skills course instructor, and David 
Overton, M.D., the Associate Dean and Chair of the Essential 
Abilities Committee at Western Michigan University Medical 
School attesting to Plaintiff's diagnoses of ADHD, Learning 


Disorders, Migraine Headaches and Clotting Disorder with recent 


2 The DSM-5 is the Diagnostic and Statistical Manual of Mental Disorders, 
Fifth Edition of the American Psychiatric Association and the ICD-10 is the 
10th revision of the International Statistical Classification of Diseases and 
Related Health Problems from the World Health Organization. 
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Deep Vein Thrombosis and Post-Thrombotic Syndrome and to her 
need for accommodations on the Step 1 USMLE. 

16. On September 11, 2018, NBME again found that 
Plaintiff's "documentation does not demonstrate that 100% 
additional testing time is an appropriate modification of your 
USMLE Step 1 administration," reasoning that since Ms. Ramsay's 
performance on the Conners Continuous Performance Test was 
normal, she had attained a 3.8 Grade Point Average in high 
school, an ACT score between 27 and 30 and a 30 M on the MCAT 
all under standard conditions, the data did not "demonstrate a 
developmental history of impaired cognitive or academic 
functioning or that standard testing time is a barrier to your 
access to the USMLE." Nevertheless, recognizing that 
Plaintiff's clotting disorder required some accommodation, NBME 
granted Plaintiff additional break time and testing over two 
days, a separate testing room to permit her to stand, walk or 
stretch during the exam and permission to read aloud in that 
room. 

17. On or about September 25, 2018, Plaintiff consulted 
Robert D. Smith, Ph.D., another Psychologist/Neuropsychologist 
and the Michigan Dyslexia Institute for yet another evaluation, 
this time targeted at her dyslexia in anticipation of an appeal 
of the NBME's September 11, 2018 denial. Dr. Smith administered 


a battery of tests, some of which were the same as those which 
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had been previously administered by Dr. Lewandowski and Charles 
Livingston. At the conclusion of testing, Dr. Smith determined 
that Plaintiff did indeed have the specific learning disorder of 
developmental dyslexia which impaired her reading, reading 
comprehension and severely impaired her reading rate and fluent 
word recognition. Dr. Smith concluded that "Jessica's pattern 
of reading and writing scores is typical of the intelligent 
dyslexic reader who struggles with efficient decoding and 
processing of the printed words, but can use her intelligence to 
substantially compensate and extract seemingly adequate 
comprehension from passages." In also diagnosing Plaintiff with 
Attention Deficit Hyperactivity Disorder - Combined Presentation 
and finding her level of reading impairment to be severe such 
that it could be "expected to significantly and substantially 
interfere with education efforts without accommodations such as 
extended time," Dr. Smith also recommended a series of testing 
accommodations including 100% additional time. 

18. Plaintiff thereafter sought reconsideration of the 
NBME's September 11, 2018 decision by way of an appeal letter 
sent on her behalf by her attorney, Lawrence Berger, on December 
12, 2018. Once again, in reliance on Plaintiff's overall strong 
academic performance throughout her educational career and on 


the earlier standardized ACT and MCAT test scores, NBME denied 
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Plaintiff's appeal and her renewed request for the extended 
testing time accommodation on February 14, 2019. 

19. On March 19, 2019, Plaintiff's counsel sent another 
letter to the NBME requesting reconsideration of its September 
11, 2018 and February 14, 2019 denials. In an email addressed 
to Plaintiff by NBME's Director of Disability Services and ADA 
Compliance Officer for Testing Programs, Catherine Farmer, 
dated March 27, 2019, NBME denied the request for further 
reconsideration. In the email, Dr. Farmer reiterated that, in 
view of Plaintiff's "average and above average performances on 
timed standardized tests taken for the purpose of gaining 
admission to college and medical school," NBME had concluded 
that Plaintiff's "skills are better than most people in the 
general population." NBME made this determination 
notwithstanding that its evaluator had accepted that Plaintiff's 
"exceptionally low scores on timed reading tests administered 
for the purpose requesting test accommodations [was] valid and 
credible." 

20. In making its decision to deny Plaintiff's requests 
for accommodations, NBME referred Ms. Ramsay's applications and 
supporting documentation to two of its outside, independent 
contractor-evaluators, Steven G. Zecker, Ph.D. and Benjamin J. 
Lovett, Ph.D. for their opinions. Dr. Zecker is presently an 


Associate Professor in the Department of Communication Sciences 
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and Disorders at Northwestern University and has been employed 
by NBME as an outside consultant/evaluator for the past 16 
years. Dr. Lovett is now currently an Associate Professor of 
Psychology and Education at Teachers College, Columbia 
University? and has been employed as an outside 
consultant/evaluator since 2010. Both Drs. Zecker and Lovett 
are paid at the rate of $200 per hour for their reviewing 
services. Drs. Zecker and Lovett reviewed only the written 
materials submitted by Plaintiff; neither ever interviewed or 
met her prior to giving their opinions to NBME and to testifying 
as expert witnesses before this Court. 

21. Prior to the enactment of the ADA Amendments Act of 
2008, NBME, along with seven other standardized testing 
Organizations‘, sent a letter dated July 14, 2008 to various U.S. 
Senators opposing the passage of the Act as it was written. 
Among the "significant concerns" expressed by these 
Organizations were the "significant costs in complying with the 
ADA," and "the important implications beyond just the 
substantial costs incurred by testing organizations to provide 
3 At the time of his review of Plaintiff's accommodations request, Dr. Lovett 
was an Associate Professor of Psychology at the State University of New York 
(SUNY) Cortland and an Adjunct Professor of Psychology at Syracuse 
University. Dr. Zecker has held his position at Northwestern University 
since 1991. 

4 These organizations were ACT, Inc., the Association of American Medical 
Colleges, the Federation of State Medical Boards of the United States, Inc., 
the Graduate Management Admission Council, the Law School Admission Council, 


the National Conference of Bar Examiners and the National Council of 
Examiners for Engineering and Surveying. 
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such accommodations." It was the expressed opinion of the 
testing organizations that "[t]hese requests [for 
accommodations] involve, in some way, the very cognitive skills 
(such as thinking and concentrating) that a standardized exam is 
attempting to measure," and that "[t]he provision of such 
accommodations - especially extra testing time - can affect the 
comparability of the resulting scores and scores achieved under 
standard testing conditions.... Accommodations can thus undermine 
the very purpose of a 'standardized' examination" such that they 
could "also affect the interests of the general public if the 
exams in question are licensing exams or exams that are taken to 
gain access to professional schools such as medical school or 
law school." 

22. Some six years later, in response to the ADA Notice of 
Proposed Rulemaking concerning the drafting of the implementing 
Regulations by DOJ for the ADA Amendments Act, Defense counsel 
Robert Burgoyne wrote a lengthy letter on behalf of four 
standardized testing organizations which he represented, 
including NBME.® In that letter, the four organizations took 
exception to and opposed, inter alia: (1) the inclusion of the 


directive that "the primary object of attention in cases brought 


5 Mr. Burgoyne represents NBME in this case and the organizations which he 
represented in the drafting of this letter, in addition to NBME were the 
Association of American Medical Colleges ("AAMC"), the Graduate Management 
Admission Council ("GMAC") and the National Conference of Bar Examiners 
("NCBE"). 
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under the ADA should be whether entities covered under the ADA 
have complied with their obligations and whether discrimination 
has occurred, not whether the individual meets the definition of 
disability" in 28 C.F.R. 836.101(b); (2) the notation that 
"[t]he question of whether an individual meets the definition of 
disability under this part should not demand extensive analysis" 
in 28 C.F.R. §36.101(b) and 28 C.F.R. §836.105(d)(1)(ii1); (3) 
the language that "[s]ubstantially limits is not meant to be a 
demanding standard" proposed for inclusion in 28 C.F.R. 
8105(d)(1)(1); (4) the inclusion in the discussion of the 
proposed rules of examples of "self-mitigating measures or 
undocumented modifications or accommodations for students with 
impairments that affect learning, reading, or concentrating" as 
possibly including "measures such as devoting a far larger 
portion of the day, weekends and holidays to study than students 
without disabilities; teaching oneself strategies to facilitate 
reading connected text or mnemonics to remember facts, receiving 
extra time to complete tests, receiving modified homework 
assignments, or being permitted to take exams in a different 
format or ina less stressful or anxiety-provoking setting. 

Each of these mitigating measures, whether formal or informal, 
documented or undocumented, can lessen the impact of, and 
improve the academic function of a student having to deal with a 


substantial limitation in a major life activity such as 
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concentrating, reading, speaking, learning, or writing. 
Nevertheless, these are only temporary supports; the individual 
still has a substantial limitation in a major life activity and 
would be a person with a disability under the ADA." In that 
same letter Mr. Burgoyne, on behalf of the testing organizations 
asked that DOJ "add a regulation which notes that, although 
mitigating measures are not to be considered in assessing 
whether a person has a disability, it is appropriate to consider 
such measures in determining whether accommodations are needed." 
He suggested: "The purpose of accommodations is to address an 
individual's functional limitations. If mitigating measures 
already address an individual's functional limitations, there is 
no need for accommodations." 

23: On or about December 5, 2016, Defense counsel 
Burgoyne gave a power point presentation in the course of a 
training seminar to NBME's outside consulting reviewers such as 
Drs. Zecker and Lovett, among others, which was entitled "ADA 
Legal Update for NBME and its Outside Consultants." In addition 
to reviewing the relevant provisions of the ADA applicable to 
entities offering examinations related to licensing and 
credentialing for secondary or post-secondary education, 
professional or trade purposes, the presentation included a 
discussion of the process underlying the Department of Justice's 


("DOJ") Title II and Title III Rulemaking. In the course of 
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that discussion, the power point presentation included the 


following observations on the DOJ's Notice of Proposed 


Rulemaking (dated 1/30/14 and found at 79 Fed. Reg. 483): 


. many ADHD diagnoses may not "meet the clinical 
definition .. and thus would not qualify for an 
accommodation under the revised definition of 
disability" (prompting DOJ to reduce its estimate of 
the # of individuals with ADHD by 30%) 


In response to comments on the proposed rule, DOJ 
added ADHD as an example of a physical or mental 
impairment that can constitute a covered disability 


. that, in estimating the cost impact of the new 
regulations on testing entities and colleges when it 
published its Notice of Proposed Rulemaking, DOJ "had 
assumed based on some available research that 30 
percent of those who self-identify as having ADHD as 
their primary disability would not need additional 
testing time because they would not meet the clinical 
definition of the disability." 


DOJ retreated from that approach in the final rule, 
because of concerns raised by some commenters 


"One commenter raised concern about presenting a 
specific percentage of students with ADHD who would 
not meet that clinical definition, because that number 
might inadvertently become a benchmark for 
postsecondary institutions and national testing 
entities to deny accommodations to a similar 
percentage of applicants requesting additional exam 
time because of their ADHD." 


"The Department did not intend for this percentage to 
establish a benchmark. Covered entities should 
continue to evaluate requests for additional exam time 
by all individuals with disabilities on an 
individualized basis. In direct response to these 
concerns, the Department has decided not to reduce the 
number of individuals with ADHD who could now receive 
testing accommodations as a direct result of the ADA 
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Amendments Act in estimating the financial impact of 
the new regulations." (emphasis in original) 


DISCUSSION 

On May 8, 2019, Plaintiff filed her Complaint commencing 
this action alleging violations and seeking relief under the 
Americans with Disabilities Act, 42 U.S.C. 812101, et. seq. 
("ADA") and Section 504 of the Rehabilitation Act, 29 U.S.C. 
8794 ("Section 504"). Following the filing of Defendant's 
Answer to the Complaint, Plaintiff filed the Motion for 
Preliminary Injunction which is now before us. By this motion, 
Plaintiff asks this Court to enter an injunction in her favor 
preliminarily enjoining and restraining NBME and all others 
acting in concert with it from refusing to grant her the 
accommodation of 100% extended testing (double) time for the 
USMLE Step 1 and all subsequent Step USMLE examinations. 

A. Standards for Ruling on Preliminary Injunction Motions 

Fed. R. Civ. P. 65(d) outlines the "Contents and Scope of 
Every Injunction and Restraining Order" by way of the following 
language: 

(1) Contents. 


Every order granting an injunction and every 
restraining order must: 


(A) state the reasons why it issued; 


(B) state its terms specifically; and 
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(C) describe in reasonable detail - and not 
by referring to the complaint or other 
document - the act or acts restrained or 
required. 


(2) Persons Bound. The order binds only the following 
who receive actual notice of it by personal service or 
otherwise: 

(A) the parties; 


(B) the parties’ officers, agents, servants, 
employees, and attorneys; and 


(C) other persons who are in active concert or 
participation with anyone described in Rule 
65(d)(2)(A) or (B). 
Of course, under Rule 65(a)(1), a preliminary injunction 
may only issue on notice to the adverse party. “A preliminary 
injunction is an extraordinary and drastic remedy, one that 


should not be granted unless the movant, by a clear showing, 


Carries the burden of persuasion.” Mazurek v. Armstrong, 520 


U.S. 968, 972, 117 S. Ct. 1865, 1867, 138 L. Ed.2d 162 
(1997)(emphasis in original). “A plaintiff seeking a 
preliminary injunction must establish that he is likely to 
succeed on the merits, that he is likely to suffer irreparable 
harm in the absence of preliminary relief, that the balance of 
equities tips in his favor, and that an injunction is in the 


public interest." Winter v. NRDC, Inc., 555 U.S. 7, 20, 129 S. 


Ct. 365, 374, 172 L. Ed.2d 249 (2008). “The grant or denial of 


a preliminary injunction is almost always based on an 
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abbreviated set of facts, requiring a delicate balancing of the 
probabilities of ultimate success at final hearing with the 


consequence of immediate irreparable injury.” GlaxoSmithKline 


Consumer Healthcare, L.P. v. Merix Pharmaceutical Corp., No. 05- 
4566, 2006 U.S. App. LEXIS 16377, 197 Fed. Appx. 120, 123 (3d 


Cir. 2006)(quoting U.S. Steel Corp. v. Fraternal Ass’n of 


Steelhaulers, 431 F.2d 1046, 1048 (3d Cir. 1970)). Indeed, 


"[i]n each case courts 'must balance the competing claims of 
injury and must consider the effect on each party of the 
granting or withholding of the requested relief.'" Winter, 555 


U.S. at 24, 129 S. Ct. at 377 (quoting Amoco Production Co. v. 


Gambell, 480 U.S. 531, 542, 107 S. Ct. 1396, 94 L. Ed.2d 542 
(1987)). 

It should also be noted that in order to make the required 
showing of irreparable harm, it is incumbent upon the plaintiff 
to demonstrate that he is threatened by a harm “which cannot be 
redressed by a legal or equitable remedy...” “The preliminary 
injunction must be the only way of protecting the plaintiff from 


[the] harm.” Campbell Soup Co. v. ConAgra, Inc., 977 F.2d 86, 


91 (3d Cir. 1992)(quoting ECRI v. McGraw-Hill, Inc., 809 F.2d 


223, 226 (3d Cir. 1987)). Moreover, "a party seeking a 
mandatory preliminary injunction that will alter the status quo 
bears a particularly heavy burden in demonstrating its 


necessity." Ferring Pharmaceuticals, Inc. v. Watson 
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Pharmaceuticals, Inc., 765 F.3d 205, 219, n. 13 (3d Cir. 


2014)((quoting Acierno v. New Castle County, 40 F.3d 645, 653 


(3d Cir. 1994); See also, Doe v. Law School Admission 


Council, Inc., Nos. 17-3230, 17-3357, 2019 U.S. App. LEXIS 32784 
at * 10 (3d Cir. Nov. 1, 2019)(same). 


B. Plaintiff's Entitlement to Accommodations under the 
Americans with Disabilities Act and/or the Rehabilitation 
Act 


As stated, Plaintiff here is alleging that NBME violated 
Title III of the Americans with Disabilities Act ("ADA"), 42 
U.S.C. 812182 and Section 504 of the Rehabilitation Act ("§504" 
and/or "RHA"), 29 U.S.C. 8794 by failing to grant her repeated 
requests for accommodations in the taking of Step 1 of the 
USMLE. & In general, these Acts provide the following in 


pertinent part: 


6 It should be noted that Defendant long ago conceded that its services 
constitute a public accommodation covered by title III of the ADA. See, 
e.g., Powell v. National Board of Medical Examiners, 364 F.3d 79, 85 (2d Cir. 
2004). Defendant also does not dispute that it is subject to this portion of 
the ADA here, though it denies that it is the recipient of Federal financial 
assistance such as is required to be subject to 8504 of the RHA. (Def's Ans. 
to Pl's Compl., Doc. No. 3, §s 3-4). Insofar as it appears that no discovery 
has been taken and no record evidence on the matter of NBME's receipt of 
federal funds has been presented, however, we cannot and do not address that 
issue at this time. Indeed, it is not necessary that we do so now given that 
the standards adopted by titles II and III of the ADA are generally the same 
as those required under the RHA and that for this reason, Courts typically 
consider the merits of claims under both statutes together. Powell, supra, 
(citing Henrietta D. v. Bloomberg, 331 F.3d 261, 272 (2d Cir. 2003)); K.N. v. 
Gloucester City Board of Education, 379 F. Supp. 3d 334, 354-355 (D.N.J. 
2019). See also, Bragdon v. Abbott, 524 U.S. 624, 631-632, 118 S. Ct. 2196, 
2202, 141 L. Ed.2d 540, 553 (1998)("The ADA's definition of disability is 
drawn almost verbatim from the definition of "handicapped individual" 
included in the Rehabilitation Act of 1973, .. and the definition of 
"handicap" contained in the Fair Housing Amendments Act of 1988." (internal 
citations omitted). 
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§12182. Prohibition of discrimination by public 
accommodations. 


(a) General rule. No individual shall be discriminated 
against on the basis of disability in the full and equal 
enjoyment of the goods, services, facilities, privileges, 
advantages, or accommodations of any place of public 
accommodation by any person who owns, leases (or leases 
to), or operates a place of public accommodation. 


§794. Nondiscrimination under Federal grants and programs 
(a) Promulgation of rules and regulations. No otherwise 
qualified individual with a disability in the United 
States, as defined in section 7(20) [29 U.S.C. 8725(20)], 
shall, solely by reason of his or her disability, be 
excluded from the participation in, be denied the benefits 
of, or be subjected to discrimination under any program or 
activity receiving Federal financial assistance or under 
any program or activity conducted by any Executive agency 
or by the United States Postal Service. 
Under the ADA, "[t]he term 'disability means, with respect 
to an individual - 
(A) a physical or mental impairment that substantially 
limits one or more major life activities of such 
individual; 
(B) a record of such an impairment; or 


(C) being regarded as having such an impairment... 


42 U.S.C. §812102(1). "Major life activities," in turn, "include 
but are not limited to, caring for oneself, performing manual 
tasks, seeing, hearing, eating, sleeping, walking, standing, 
lifting, bending, speaking, breathing, learning, reading, 


concentrating, thinking, communicating, and working." 42 U.S.C. 
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812102(2). Under Section 504 of the RHA, an "[i]ndividual with 
a disability" is defined to mean in general "any individual who- 
(1) has a physical or mental impairment which for such 
individual constitutes or results in a substantial 

impediment to employment; and 

(11) can benefit in terms of an employment outcome from 

vocational rehabilitation services provided pursuant to 

title I, III, or VI [29 U.S.C. 88720, et. seq. 771, et. 
seq. or 795 et. seq. ] 
29 U.S.C. 8705(20)(A). 

Title III of the ADA renders testing entities such as 
Defendant here subject to its anti-discrimination mandates. In 
this regard, 42 U.S.C. 812189 provides: 

812189. Examinations and courses 

Any person that offers examinations or courses related to 

applications, licensing, certification or credentialing for 

secondary or post-secondary education, professional, or 
trade purposes shall offer such examinations or courses in 

a place and manner accessible to persons with disabilities 

or offer alternative accessible arrangements for such 

individuals. 

To show a violation of the ADA based on a failure to 
accommodate, a Plaintiff must prove: (1) that she is disabled; 


(2) that her requests for accommodation are reasonable; and (3) 


that those requests have been denied. Rawdin v. American Board 


of Pediatrics, 985 F. Supp. 2d 636, 647 (E.D. Pa. 2013); Mahmood 


v. National Board of Medical Examiners, No. 12-1544, 2012 U.S. 


Dist. LEXIS 86837, 2012 WL 2368462 at * 4 (E.D. Pa. June 21, 


2012)). In this case, there is no dispute as to the 
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reasonableness of Plaintiff's requested accommodations nor is 
there any question but that her request has been denied.’ 
Consequently, the threshold issues before us for adjudication 
are whether or not the Plaintiff truly is disabled and, of 
course, whether the pre-requisites for issuance of a preliminary 
injunction have been satisfied. 

In determining the question of Plaintiff's disability, we 
must examine the evidence presented at the hearing under the 
lens of the ADA Amendments Act of 2008 which took effect on 
January 1, 2009. As Clearly reflected in Section 2, the 
Findings and Purpose Notes to the text of the Amendments Act, 
the Statute was a direct response to what Congress believed was 
the improper narrowing of the "broad scope of protection 
intended to be afforded by the ADA" by the Supreme Court 


decisions in Sutton v. United Air Lines, Inc., 527 U.S. 471 


(1999) and Toyota Motor Manufacturing, Kentucky, Inc. v. 
Williams, 534 U.S. 184 (2002) which had the effect of 
"eliminating protection for many individuals whom Congress 


intended to protect." See, e.g., 122 Stat. 3553; 110 P.L. 325; 


7 As set forth above in our factual findings, Plaintiff initially sought 100% 
additional exam time (double time), a separate, distraction-reduced room for 
testing, colored dry-erase markers to use on the laminated paper, an alarm or 
timer (either in the room, visible on the computer screen or a visual signal 
or reminder from a proctor), water and a snack in the room to facilitate 
taking needed medications at the appropriate times. Following Plaintiff's 
second application, NMBE granted Plaintiff all of her requested modifications 
with the exception of additional time, although they did permit added break 
time and testing over 2 days. Accordingly, the only accommodation still 

being sought is that of additional (double) testing time. 


EX 1-22 


Case: 20-1058 Document: 14-2 Page:26 Date Filed: 02/07/2020 


Enacted S. 3406; 110 Enacted S. 3406 (Sept. 25, 2008). 
Specifically, Congress took exception with what it characterized 
as lower courts' incorrect findings "in individual cases that 
people with a range of substantially limiting impairments are 
not people with disabilities," and with the then-current EEOC 
ADA regulations defining the term "'substantially limits' as 
‘significantly restricted'" for the reason that that definition 
was "inconsistent with congressional intent, by expressing too 
high a standard." Id. In so doing, Congress meant to convey 
that its intent was "that the primary object of attention in 
cases brought under the ADA should be whether entities covered 
under the ADA have complied with their obligations," .. and "that 
the question of whether an individual's impairment is a 
disability under the ADA should not demand extensive analysis." 
Id. The Amendments Act further clarified that: 


"[t]he determination of whether an impairment substantially 
limits a major life activity shall be made without regard 
to the ameliorative effects of mitigating measures such as 
(I) medication, medical supplies, equipment, or appliances, 
low-vision devices (which do not include ordinary 
eyeglasses or contact lenses), prosthetics including limbs 
and devices, hearing aids and cochlear implants or other 
implantable hearing devices, mobility devices, or oxygen 
therapy equipment and supplies; (II) use of assistive 
technology; (III) reasonable accommodations or auxiliary 
aids or services; or (IV) learned behavioral or adaptive 
neurological modifications." 


42 U.S.C. §12102(4)(E)(1). 
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The implementing regulations promulgated by the Department 
of Justice® are similar’. Indeed, 29 C.F.R. 81630.1(c)(4) and 28 
C.F.R. §836.101(b) both provide: 


Broad coverage. The primary purpose of the ADAAA is to 
make it easier for people with disabilities to obtain 
protection under the ADA. Consistent with the Amendments 
Act's purpose of reinstating a broad scope of protection 
under the ADA, the definition of "disability" in this part 
shall be construed broadly in favor of expansive coverage 
to the maximum extent permitted by the terms of the ADA. 
The primary object of attention in cases brought under the 
ADA should be whether covered entities have complied with 
their obligations and whether discrimination has occurred, 
not whether the individual meets the definition of 
disability. The question of whether an individual meets 
the definition of disability under this part should not 
demand extensive analysis. 


29 C.F.R. §81630.2(j) is particularly instructive with 
regard to the meaning to be ascribed to the term "substantially 
limits" and provides as follows in relevant part: 


(1) Rules of construction. The following rules of 
construction apply when determining whether an impairment 
substantially limits an individual in a major life 
activity: 


(i) The term "substantially limits" shall be 
construed broadly in favor of expansive coverage, to 


8 "Congress directed the DOJ to promulgate regulations implementing Title 
III, 42 U.S.C. §12186(b), and, as a result, such regulations are ‘entitled to 
substantial deference,' and 'given controlling weight unless they are 
arbitrary, capricious, or manifestly contrary to the statute." Rawdin v. 
American Board of Pediatrics, No. 13-4544, 582 Fed. Appx. 114, 118, n.9, 2014 
U.S. App. LEXIS 17002, 2014 WL 4345834 (3d Cir. Sept. 3, 

2014)(quoting Chevron, U.S.A., Inc. v. Natural Res. Defense Council, Inc., 
467 U.S. 837, 844, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984) and Helen L. v. 
DiDario, 46 F.3d 325, 331-32 (3d Cir. 1995)). 


9 In fact, the language of 29 C.F.R. §81630.2 and 28 C.F.R. 88 36.105 and 
36.301 outlining the purpose and broad coverage goal and setting forth key 
definitions nearly mirrors that contained in the statute itself at §§12101, 
12102, 12103 and 12111. 
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the maximum extent permitted by the terms of the ADA. 
"Substantially limits" is not meant to be a demanding 
standard. 


(ii) An impairment is a disability within the meaning 
of this section if it substantially limits the ability 
of an individual to perform a major life activity as 
compared to most people in the general population. An 
impairment need not prevent, or significantly or 
severely restrict, the individual from performing a 
major life activity in order to be considered 
substantially limiting. Nonetheless, not every 
impairment will constitute a disability within the 
meaning of this section. 


(111) The primary object of attention in cases 
brought under the ADA should be whether covered 
entities have complied with their obligations and 
whether discrimination has occurred, not whether an 
individual's impairment substantially limits a major 
life activity. Accordingly, the threshold issue of 
whether an impairment "substantially limits" a major 
life activity should not demand extensive analysis. 


(iv) The determination of whether an impairment 
substantially limits a major life activity requires an 
individualized assessment. However, in making this 
assessment, the term "substantially limits" shall be 
interpreted and applied to require a degree of 
functional limitation that is lower than the standard 
for "substantially limits" applied prior to the ADAAA. 


(v) The comparison of an individual's performance of 
a major life activity to the performance of the same 
major life activity by most people in the general 
population usually will not require scientific, 
medical, or statistical analysis. Nothing in this 
paragraph is intended, however, to prohibit the 
presentation of scientific, medical, or statistical 
evidence to make such a comparison where appropriate. 


(vi) The determination of whether an impairment 
substantially limits a major life activity shall be 
made without regard to the ameliorative effects of 
mitigating measures. However, the ameliorative 
effects of ordinary eyeglasses or contact lenses shall 
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(4) 


be considered in determining whether an impairment 
substantially limits a major life activity. 


(vii) An impairment that is episodic or in remission 
is a disability if it would substantially limit a 
major life activity when active. 


(viii) An impairment that substantially limits one 
major life activity need not substantially limit other 
major life activities in order to be considered a 
substantially limiting impairment. 


(ix) The six month "transitory" part of the 
"transitory and minor" exception to "regarded as" 
coverage in §1630.15(f) does not apply to the 
definition of "disability" under paragraphs (g)(1)(i) 
(the "actual disability" prong) or (g)(1)(i1) (the 
"record of" prong) of this section. The effects of an 
impairment lasting or expected to last fewer than six 
months can be substantially limiting within the 
meaning of this section. 


Condition, manner, or duration -- 


(i) At all times taking into account the principles in 
paragraphs (j)(1)(1) through (ix) of this section, in 
determining whether an individual is substantially 
limited in a major life activity, it may useful in 
appropriate cases to consider, as compared to most 
people in the general population, the condition under 
which the individual performs the major life activity; 
the manner in which the individual performs the major 
life activity; and/or the duration of time it takes 
the individual to perform the major life activity, or 
for which the individual can perform the major life 
activity. 


(ii) Consideration of facts such as condition, manner, 
or duration may include, among other things, 
consideration of the difficulty, effort, or time 
required to perform a major life activity; pain 
experienced when performing a major life activity; the 
length of time a major life activity can be performed; 
and/or the way an impairment affects the operation of 
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a major bodily function. In addition, the non- 
ameliorative effects of mitigating measures, such as 
negative side effects of medication or burdens 
associated with following a particular treatment 
regimen, may be considered when determining whether 
an individual's impairment substantially limits a 
major life activity. 


(111) In determining whether an individual has a 
disability under the "actual disability" or "record 
of" prongs of the definition of disability, the focus 
is on how a major life activity is substantially 
limited, and not on what outcomes an individual can 
achieve. For example, someone with a learning 
disability may achieve a high level of academic 
success, but may nevertheless be substantially 
limited in the major life activity of learning because 
of the additional time or effort he or she must spend 
to read, write, or learn compared to most people in 
the general population. 


(iv) Given the rules of construction set forth in 
paragraphs (j)(1)(1) through (ix) of this section, it 
may often be unnecessary to conduct an analysis 
involving most or all of these types of facts. This 
is particularly true with respect to impairments such 
as those described in paragraph (j)(3)(1ii1) of this 
section, which by their inherent nature should be 
easily found to impose a substantial limitation ona 
major life activity, and for which the individualized 
assessment should be particularly simple and 
straightforward. 


(5) Examples of mitigating measures -- Mitigating measures 
include, but are not limited to: 


(i) Medication, medical supplies, equipment, or 
appliances, low-vision devices (defined as devices 
that magnify, enhance, or otherwise augment a visual 
image, but not including ordinary eyeglasses or 
contact lenses), prosthetics including limbs and 
devices, hearing aid(s) and cochlear implant(s) or 
other implantable hearing devices, mobility devices, 
and oxygen therapy equipment and supplies; 


(ii) Use of assistive technology; 
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(111) Reasonable accommodations or "auxiliary aids or 
services" (as defined by 42 U.S.C. 812103(1); 


(iv) Learned behavioral or adaptive neurological 
modifications; or 


(v) Psychotherapy, behavioral therapy, or physical 
therapy. 


(6) Ordinary eyeglasses or contact lenses -- defined. 
Ordinary eyeglasses or contact lenses are lenses that are 


intended to fully correct visual acuity or to eliminate 
refractive error. 


It is particularly noteworthy for purposes of this case 
that specific learning disabilities such as dyslexia and 
Attention Deficit Hyperactivity Disorder are included within the 
definition of "physical or mental impairment" for purposes of 
the Act(s). 28 C.F.R. 836.105(b)(1)(i1); (b)(2). Furthermore, 
28 C.F.R. 836.309, the regulation which specifically governs the 
giving of "Examinations and Courses" states the following in 
relevant part: 

(a) General. Any private entity that offers examinations 

or courses related to applications, licensing, 

certification, or credentialing for secondary or 

postsecondary education, professional or trade purposes 
shall offer such examinations or courses in a place and 
manner accessible to persons with disabilities or offer 


alternative accessible arrangements for such individuals. 


(b) Examinations. (1) Any private entity offering an 
examination covered by this section must assure that -- 


(i) The examination is selected and administered so 
as to best ensure that, when the examination is 
administered to an individual with a disability that 
impairs sensory, manual or speaking skills, the 
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(2) 


examination accurately reflect the individual's 
aptitude or achievement level or whatever other factor 
the examination purports to measure, rather than 
reflecting the individual's impaired sensory, manual 
or speaking skills (except where those skills are the 
factors that the examination purports to measure); 


(ii) An examination that is designed for individuals 
with impaired sensory, manual, or speaking skills is 
offered at equally locations, as often, and in as 
timely a manner as are other examinations; and 


(111) The examination is administered in facilities 
that are accessible to individuals with disabilities 
or alternative accessible arrangements are made. 


(iv) Any request for documentation, if such 
documentation is required, is reasonable and limited 
to the need for the modification, accommodation, or 
auxiliary aid or service requested. 


(v) When considering requests for modifications, 
accommodations, or auxiliary aids or services, the 
entity gives considerable weight to documentation of 
past modifications, or related aids and services 
provided in response to an Individualized Education 
Program (IEP) provided under the Individuals with 
Disabilities Education Act or a plan describing 
services provided pursuant to section 504 of the 
Rehabilitation Act of 1973, as amended (often referred 
to as a Section 504 Plan). 


(vi) The entity responds in a timely manner to 
requests for modifications, accommodations, or aids to 
ensure equal opportunity for individuals with 
disabilities. 


Required modifications to an examination may include 


changes in the length of time permitted for completion of 
the examination and adaptation of the manner in which the 
examination is given. 


(3) 


A private entity offering an examination covered by 


this section shall provide appropriate auxiliary aids for 

persons with impaired sensory, manual, or speaking skills, 
unless that private entity can demonstrate that offering a 
particular auxiliary aid would fundamentally alter the 
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measurement of the skills or knowledge the examination is 
intended to test or would result in an undue burden. 
Auxiliary aids and services required by this section may 
include taped examinations, interpreters or other effective 
methods of making orally delivered materials available to 
individuals with hearing impairments, Brailled or large 
print examinations and answer sheets or qualified readers 
for individuals with visual impairments or learning 
disabilities, transcribers for individuals with manual 
impairments, and other similar services and actions. 


(4) Alternative accessible arrangements may include, for 
example, provision of an examination at an individual's 
home with a proctor if accessible facilities or equipment 
are unavailable. Alternative arrangements must provide 


comparable conditions to those provided for nondisabled 
individuals. 


In applying the foregoing to the case at hand, we note that 
insofar as the above-quoted regulations are "the equivalent[s] 
of a 'legislative rule' .. issued by an agency pursuant to 
statutory authority," they thus have the 'force and effect' of 


law." PDR Network, LLC v. Carlton & Harris Chiropractic, Inc., 


139 S. Ct. 2051, 2055, 204 L. Ed.2d 433 (2019)(quoting Chrysler 


Corp. v. Brown, 441 U.S. 281, 302-303, 99 S. Ct. 1705, 60 L. 


Ed.2d 208 (1979) and Batterton v. Francis, 432 U.S. 416, 425, 


n.9, 97 S. Ct. 2399, 53 L. Ed.2d 448 (1977)). At the very 
minimum, the regulations are "entitled to substantial deference" 
and "given controlling weight" unless "it can be shown that they 
are arbitrary, capricious, or manifestly contrary to the 


statute." See, n. 8, supra. See also, Olmstead v. L.C. ex rel. 


Zimring, 527 U.S. 581, 597-598, 119 S. Ct. 2176, 2185-2186, 144 
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L. Ed.2d 540 (1999)("Because the Department [of Justice] is the 
agency directed by Congress to issue regulations implementing 


Title II, .. its views warrant respect") and Bragdon v. Abbott, 


524 U.S. 624, 642, 118 S. Ct. 2196, 141 L. Ed.2d 540 (1998)("It 
is enough to observe that the well-reasoned views of the 
agencies implementing a statute ‘constitute a body of experience 
and informed judgment to which courts and litigants may properly 
resort for guidance'"(quoting Skidmore v. Swift & Co., 323 U.S. 
134, 139-140, 65 S. Ct. 161, 89 L. Ed.2d 124 (1944)). 

Defendant NBME does not disagree that the regulatory 
language addressing the type of accommodations sought by 
Plaintiff is appropriately applied here if Plaintiff is found to 
be disabled within the meaning of the statutes. See e.g., 
Defendant NBME's Opposition to Plaintiff's Motion for 
Preliminary Injunction at p. 22. Thus, the threshold question 
in this matter for purposes of assessing the correctness of 
NBME's decisions to deny accommodations to Plaintiff and 
determining Plaintiff's likelihood of success on the merits, is 
whether or not Ms. Ramsay truly is disabled within the meaning 
of the ADA and/or the RHA. 

In resolving this question, we note at the outset that 
Defendant is right that the documentary evidence of Plaintiff's 
ADHD and dyslexia in her early years is indeed sparse and that 


for the most part, Plaintiff performed exceedingly well overall 
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academically during this time with little help. Likewise, Ms. 
Ramsay scored quite well on several standardized tests without 
accommodations, including the ACT and the MCAT examinations. 
Certainly, in comparison to the average individual in the 
general population, Plaintiff appears to have been and continues 
to be quite successful in her endeavors. 

Nevertheless, while performance is unquestionably an 
important factor to consider, the Regulations make clear that it 
is not the only consideration. And, the record here does 
reflect that Plaintiff has a history of having struggled with 
reading, visual perception, focus and attention beginning at 
least in the first or second grade?®. While there is no evidence 
that her elementary school itself ever formally provided 
accommodations, Plaintiff's classroom teachers did. These 
informal accommodations/interventions included providing an 
alphabet board to assist in reading and writing letters, a 


distraction-reduced space (i.e. plaintiff was often seated at 


10 Some examples of the evidence of such struggles from the record include 
Plaintiff's second and third grade school reports from Sunset Oaks Academy 
wherein her teachers noted "I will help her with the switching of letters" 
and "Jessica needs to focus on getting her work done on time;" her Stanford 
Achievement Test Record from first grade reflecting that Plaintiff scored in 
the 13th percentile in Word Reading, a score that was in stark contrast to her 
next lowest score in the 69th percentile for mathematics computation; and the 
notation on the report of Plaintiff's scores on the Iowa Tests of Basic 
Skills and Cognitive Abilities Test from the sixth grade that despite 
"seem[ing] to be high in overall cognitive ability" "Jessica's actual 
achievement is lower than expected in seven test areas. These are Vocabulary, 
Reading Comprehension, Spelling, Capitalization, punctuation, Social Studies 
and Math Computation. These represent areas in which Jessica is not doing as 
well as she might be expected. Jessica might do better in these areas with 
additional effort and with continued encouragement." 
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the "time-out" desk), being kept in the classroom during recess 
so she could finish the classwork that she couldn't finish 
during regular class time, being given extra time to complete 
assignments and tests and spending extra time with her teachers, 
provided a quiet environment, and altered grading such that many 
of her elementary, middle and high school teachers agreed to 
grade her on the portions of examinations completed in lieu of 
the tests in their entirety and affording her opportunities to 
re-do work that were not afforded to all other students. In 
addition, at or about age 7 and at the recommendation of her 
classroom teacher because of "reversals in her school work," 
Plaintiff was evaluated by a therapeutic optometrist, Dr. Mary 
Alice Tanguay, who performed testing of Plaintiff's visual 
perceptual and spatial skills. Dr. Tanguay found "substantial 
deficits in the areas of visual-spatial relationships, visual 
discrimination and was also lacking in visual memory." Dr. 
Tanguay prescribed eyeglasses and perceptual skills training 
which took place over a three-month period from February - May, 
1998. When Dr. Tanguay saw Plaintiff again in January 2000, she 
found her comprehension and perceptual skills to be excellent 
but that "[s]he still has the original vision problem, which may 
slightly reduce her reading speed." 

Plaintiff testified that fourth and fifth grades became far 


more difficult for her because she had to do a lot more writing. 
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Her homeroom teacher was also her language arts teacher, was 
very strict and became angry with her because she would often 
forget things, had trouble handing in her homework and had a lot 
of difficulty with writing and spelling. Only after her mother 
went to see her teacher did Plaintiff's teacher begin spending 
more time with her to help her get her work done. Throughout 
Plaintiff's middle and high school years, she spent far more 
time completing her homework assignments and studying for tests 
than her peers, usually receiving late-night help from her 
mother to finish her work and proof-read her papers. Her friends 
thought she was exaggerating because she was always working on 
her homework and could only hang out with them in the summer and 
occasionally on the weekends. Plaintiff's hard work evidently 
paid off as she graduated from high school with a 3.747 grade 
point average, a class ranking of 28 out of a class of 225 and 
an acceptance to Ohio State University. Throughout her high 
school years, Plaintiff was also a multi-sport athlete in 
Swimming and soccer, and played junior varsity volleyball her 
freshman and sophomore years. She took the ACT in her sophomore 
and junior years in high school without accommodations and 
scored well (27 and 30) overall. 

In college, Plaintiff testified that she had a very hard 
time keeping up with the workload because of all of the required 


reading. Since she had lived in Texas when she was young where 
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Spanish is a much-spoken language, Plaintiff had always done 
well in Spanish class in high school. In her college Spanish 
class oral examinations, she always had high scores. However, 
her overall grades would suffer because she had difficulty on 
the written portions of the tests. She asked her instructor if 
it was possible to disregard the written parts of the exams and 
consider only the oral portions, but her instructor told her 
that she could not do that unless plaintiff had a diagnosed 
disability. Plaintiff had a similar experience in organic 
chemistry and her professor in that class suggested that she go 
to the University's Office of Disability Services ("ODS"). ODS 
referred her to an advisor who in turn recommended that she be 
formally evaluated. 

Plaintiff then went to see her primary care doctor, Dr. 
Alan Smiy who, after listening to her describe her life-long 
struggles, evaluated and subsequently diagnosed her with ADHD 
and told her that she probably also had dyslexia. The record 
does not evince what tests, if any, Dr. Smiy administered to 
Plaintiff in making his ADHD diagnosis, though Plaintiff 
testified that he told her that the testing for dyslexia was 
long and costly and he wasn't qualified to administer those 
tests or diagnose that. In any event, Dr. Smiy said that the 
accommodations for dyslexia were probably the same as for ADHD. 


He prescribed and Plaintiff then began a trial course of Ritalin 
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for ADHD and the record demonstrates that she has taken 
medication for ADHD since that time, although the actual 
medications have varied over the years and have included 
Adderall and Vyvanse. She did not pursue testing for dyslexia 
at that time. 

Subsequent to her formal diagnosis of ADHD from Dr. Smiy 
and his completion of the necessary forms, Plaintiff received 
testing accommodations from Ohio State midway through her 
sophomore year. Those accommodations included receiving 
additional time (1 1/2 time) on tests, being able to take exams 
On paper instead of on the computer, being permitted to use 
colored pens, markers or pencils, having access to scrap paper, 
taking examinations in a distraction-reduced space (typically a 
separate room), and having access to an ODS counselor throughout 
the balance of her college career. Plaintiff took the MCAT 
examination while still in college but, as she did not know that 
she could receive accommodations for the test, she did not ask 
for them and thus took the exam without any. Plaintiff scored 
reasonably well nonetheless, receiving a score of 30M. 

At the end of her senior year in college, Plaintiff applied 
to medical schools, but did not get in. After graduating in 
June 2012 cum laude with a 3.562 grade point average with a 
degree in Molecular Genetics from Ohio State, Plaintiff took 


some time off, worked doing autism research, bartending and 
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dancing with a modern dance company and re-applied to medical 
schools for admission in 2014. She was accepted to Western 
Michigan University Medical School and matriculated in the Fall 
of 2014. 

Upon entry to medical school, Plaintiff sought to continue 
receiving the accommodations that she had received in college. 
In support of the Request for Reasonable Accommodation that 
Plaintiff made to Western Michigan in 2014, Plaintiff was 
evaluated by Charles Livingston, M.A., a licensed social worker 
and psychologist in the fall of that year. Mr. Livingston 
administered several assessment batteries, notably the Wechsler 
Adult Intelligence Scale (WAIS-IV) and the Wechsler Individual 
Achievement Test (WIAT) which resulted in a "broad range in the 
results, compared to other people of a similar age. Composite 
scores for verbal comprehension and perceptual (non-verbal) 
reasoning were both at the 96th percentile. Strengths included 
abstract verbal reasoning, practical comprehension, visual 
spatial reasoning, and long-term memory. The composite score 
for working memory attention, and concentration was at the 634 
percentile. The composite score for processing speed was at the 
10th percentile." Mr. Livingston went on to observe: 

Individuals with similar scores spend so much time and 

energy in basic data entry tasks, so to speak, that there 

is little left for higher order fluid reasoning and 


synthesizing. Jessie's exceptionally bright reasoning 
abilities and long-term memory stand in contrast to 
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relatively low attention and concentration and very low 
processing speed. Her native intelligence has been some 
compensation for low abilities in the identified areas. 


And he further concluded: 


The diagnosis of ADHD, predominantly inattentive, severe, 
314.00 is supported by the written records, self-report, 1 
and objective test results. There has been a persistent 
pattern of careless mistakes in daily activities and 
schoolwork, difficulty sustaining attention in tasks and 
academics, lapses in focus when spoken to directly, 
incomplete follow-through on instructions and tasks of 
daily living, being easily sidetracked, struggling to meet 
deadlines, trouble keeping materials and belongings in 
order, avoiding reading and writing tasks requiring 
sustained mental effort, losing things, and being easily 
distracted by extraneous stimuli. The symptoms are not 
better described or indicated by a neurotic or psychotic 
disorder or substance abuse. There is historical 
information that suggests a likelihood of dyslexia. 


Plaintiff was subsequently granted accommodations by her 
medical school which included having up to twice the time to 
take examinations, taking examinations in a distraction-reduced 
Space (typically a separate room), use of visual aids such as 
colored pencils and markers and access to scrap paper, access 


to text-to-speech software and calculator during exams, having a 


12 At the hearing before the undersigned, Plaintiff testified that she 
uses different colored pencils in her notetaking, among other endeavors, 
giving different types of diseases, conditions, etc. different colors so that 
they stand out in her notes and make them easier to locate while studying. 
She prefers to use pencils because she often makes mistakes. She explained 
that it is difficult and time-consuming for her to decode each word 
separately and read through text so she uses her finger or another object to 
keep her place as she goes through the decoding/reading process. Plaintiff 
also testified that she usually needs to read through sentences and 
paragraphs several times usually aloud, in order to comprehend the meaning of 
the text. 
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granola bar or other snack and water with her during testing, an 
additional free print allowance, and written examinations on 
paper (so she could mark them up). Again, included among the 
examinations for which Plaintiff has received these 
accommodations during her medical school career are a number of 
the subject matter examinations developed by NBME. 

In addition to providing reports and records from Dr. 
Tanguay, Dr. Smiy and Mr. Livingston, following NBME's initial 
denial of her accommodations request, Plaintiff also underwent 
evaluations and/or produced the results of her examinations by 
several other providers, all of whom agreed with the diagnoses 
that she had been previously given of, inter alia, Attention 
Deficit Hyperactivity Disorder and Dyslexia. Specifically, 
Plaintiff produced a report of her neurocognitive examination by 
Alan Lewandowski, Ph.D, a board certified neuropsychologist, who 
administered a broad series of assessments to Plaintiff 
including the WAIS-IV, the Wide Range Achievement Test (4t" ed.), 
Sensory Perceptual Examination, Tactile Finger Recognition Test, 
Finger-tip Number Writing Test, Tactile Form Recognition Test, 
the California Verbal Learning Test (2d ed.), the Rey Osterrieth 
Complex Figure Test, a Grip Strength Test, Finger Oscillation 
Tactile Performance Test, Trail Making Tests A and B, Category 
Test, the Seashore Rhythm Test, the Speech Sounds Perception 


Test, a Personality Assessment Inventory and an Aphasia 
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Screening Test. In reviewing the results of the tests 
administered, Dr. Lewandowski found that while Plaintiff's 
achievement studies were normal, her intellectual, 
neurocognitive and psychological studies were abnormal/ 
borderline abnormal and it was his clinical impression that 
Plaintiff indeed had attention deficit hyperactivity disorder 
and a nonverbal learning disability characterized by abnormal 
scanning and processing speed. 

Additionally, Plaintiff also produced an 8-page report from 
her treating psychiatrist, Dr. Bruce Ruekberg, M.D., a 5-page 
report from Jennifer N. Houtman, M.D., Plaintiff's then-primary 
Care physician and medical school mentor, a letter of support 
from David Overton, M.D., the Associate Dean of WMed, and a 30- 
page report from Robert D. Smith, Ph.D. a licensed psychologist 
and neuropsychologist with the Michigan Dyslexia Institute. For 
his part, Dr. Ruekberg gave his professional opinion that 
Plaintiff had functional limitations due to ADHD, Combined type 
and the Specific Learning Disorder of abnormal scanning and 
processing speed with impairments in reading and written 
expression and that she thus was "without question, ..a 
qualified person with disabilities under the ADA..." 

Dr. Houtman confirmed "from .. personal observation of 
[plaintiff] as a patient, and as a student, that she has the 


following diagnoses that require accommodations: attention 
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deficit/hyperactivity disorder, Combined presentation.., Learning 
disability, nonverbal (abnormal scanning and processing speed... 
[w]ith impairment in reading... [w]ith impairment in written 
expression.., Migraines with aura, without status migranosis..., 
[c]lotting disorder with recent Deep Venous Thrombosis.../Post - 
thrombotic syndrome." (diagnostic codes from DSM-5 and ICD-10 
omitted). 

Dr. Smith, who also testified at the hearing in this 
matter, reported that he diagnosed Ms. Ramsay with Specific 
Learning Disorder with impairment in reading (developmental 
dyslexia), reading comprehension, severely impaired reading rate 
and fluent word recognition and with ADHD Combined after 
interviewing her and her mother and administering the following 
battery of tests: the Test of Memory Malingering (TOMM), Adult 
ADHD Rating Scale-IV with Adult Prompts, Nelson-Denny Reading 
Test, Wechsler Individual Achievement Test (3d ed.) (WIAT-III), 
Woodcock-Johnson IV Test of Achievement, Gray Oral Reading Tests 
(5th ed.)(GORT), the Integrated Visual & Auditory Continuous 
Performance Test (IVA + Plus) and reviewing the Symptom 
Checklist-90 Revised (SCL-90-R). 

Despite this evidence and primarily in reliance on the 
Opinions of its two outside-contracted reviewing experts, NBME 
concluded that Plaintiff is not disabled and it has therefore 


denied her requests for accommodations. NBME's first outside 
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reviewing expert, Steven G. Zecker, Ph.D. is an Associate 
Professor of Communication Sciences and Disorders at 
Northwestern University and is licensed in Illinois as a 
Registered Clinical Psychologist. He testified that he 
specializes in Learning Disorders and ADHD and that he 
supervises the clinic run by Northwestern University graduate 
students. As a clinician, Dr. Zecker primarily sees young, 
school-age children aged around 6-7 years of age through young 
adults. He rarely sees adults. Dr. Zecker has been employed as 
an external consultant for NBME and other testing providers for 
the past 16 years and he reviewed both Plaintiff's first and 
second requests for accommodations on the Step 1 USMLE. 
Although he did not doubt that the tests administered by her 
providers had been appropriately given or that the scores were 
as reported, in reviewing the documentation submitted by 
Plaintiff including her personal statement, and the reports and 
records outlined above, Dr. Zecker took exception with the 
conclusions reached in that he did not believe that the tests 
results supported the other providers! findings of ADHD and LD. 
In any event, Dr. Zecker stated: 
Ms. Ramsay's academic history prior to medical school and 
her exceptional unaccommodated standardized test 
performance, in my professional opinion, provide strong 
evidence that Ms. Ramsay is not substantially impaired ina 


major life function in a manner that warrants 
accommodations on the USMLE under the ADA. 
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In addition to Dr. Zecker, NBME also referred Plaintiff's 
file to Benjamin Lovett, Ph.D, who is an Associate Professor at 
Teacher's College of Columbia University and who has also been 
employed as an external consultant/reviewer by NBME and other 
testing providers since 2010. Dr. Lovett attested that his 
professional expertise is in the diagnosis and management of 
neurodevelopmental disorders, including Learning Disabilities 
and ADHD and he has published numerous articles and book 
chapters on these subjects. As part of his work, he often meets 
with young adults who have learning and attention problems and 
assesses their self-reported symptoms and their objective 
performances on various tests of cognitive, academic and 
behavioral functioning. Dr. Lovett testified that ADHD and 
Learning Disorders are considered under the DSM-V to be 
neurodevelopmental disorders because they begin early in 
childhood and thus, in the absence of symptoms during childhood, 
the criteria for diagnosing those conditions is not satisfied. 
Since he did not see any evidence that Ms. Ramsay's symptoms had 
presented during childhood, he did not believe that she had a 
disorder. 

In reviewing the documentation submitted by Plaintiff, Dr. 
Lovett also did not find the scores or the conclusions of those 


providers who had evaluated and diagnosed Plaintiff to be 
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credible. Rather, he testified that he looks primarily at what 
he characterized as "real-world" test scores, i.e. those 

standardized tests actually taken and under what conditions, in 
assessing the strength of a diagnosis. According to Dr. Lovett, 

Here, there is insufficient evidence that Ms. Ramsay is 

substantially limited in her ability to read or engage in 

any other activity that is relevant to taking the USMLE, 
when she is compared to most people in the general 
population, at least with regard to LD/ADHD issues. There 
are no historical school or work records reflecting such 
limitations. Although at times Ms. Ramsay has obtained 
scores during diagnostic evaluations that would 
superficially suggest possible substantial limitations, 
those scores (and other evidence from the diagnostic 
evaluations) are not supported by - and are often 
inconsistent with - other important evidence, including her 
performance on real-world timed tests that required 

Significant amounts of reading. 

In many ways, the outcome of this case is best achieved by 
resolving a "battle of experts" and we note our finding that all 
of the experts who examined Plaintiff and/or reviewed the 
documents on behalf of the Defendant and who testified at the 
preliminary injunction hearing appear eminently qualified. In 
undertaking this resolution, however, we are constrained to 
follow the provisions of the ADA and the guidance and directives 
set forth in the implementing regulations. In conjunction with 
those directives, we first note that unlike Mr. Livingston and 
Drs. Tanguay, Smiy, Ruekberg, Lewandowski, Houtman, and Smith, 


neither Dr. Lovett nor Dr. Zecker evaluated or even met 


Plaintiff before testifying before this Court at the hearing. 
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In rejecting the findings of all of the aforesaid doctors and 
psychologists who interviewed and administered educational and 
neuropsychological testing to Plaintiff in the process of 
diagnosing her, Drs. Lovett and Zecker focused primarily on 
Plaintiff's record of academic performance throughout her school 
years and her performance on standardized tests and on the 
paucity of documentation of disability in her primary and 
secondary school years. To be sure, it is certainly possible 
that they did not have the benefit of seeing all of the early 
school records which were produced to this Court. However, in 
their rejection of the conclusions of those providers who 
actually did evaluate Plaintiff, Drs. Lovett and Zecker instead 
undertook to analyze the results of the various tests 
themselves, substituting their own opinions regarding how those 
test results should be interpreted. In thus adopting the 
findings of Drs. Zecker and Lovett, NBME did likewise. 

This was a blatant error in light of the language of both 
the statute and the relevant provisions of the Code of Federal 
Regulations. Indeed, it was the stated goal of Congress in 
enacting the ADA Amendments Act to make it easier for 
individuals with disabilities to obtain protection under the Act 
and to mandate that the definition of "disability" "be construed 
broadly in favor of expansive coverage." See, 29 C.F.R. 


§1630.1(c)(4), 1630.2(j), and 28 C.F.R. §36.101(b). The 
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Regulations clearly state that "[t]he primary object of 
attention in cases brought under the ADA should be whether 
covered entities have complied with their obligations and 
whether discrimination has occurred, not whether the individual 
meets the definition of disability." And, "[t]he question of 
whether an individual meets the definition of disability under 
this part should not demand extensive analysis." Id.(emphasis 
added). In re-analyzing the results of the numerous diagnostic 
tests that were administered, Drs. Zecker and Lovett did just 
that. They thus focused on whether Plaintiff met the definition 
of disability, rather than whether the covered entity had 
complied with their obligations under the Act(s). Indeed, 
although NBME may not have liked the terminology used in the 
implementing regulations, despite its registered objections, the 
foregoing language is what was enacted and it is this language 
which must be followed in assessing accommodations requests 
under the ADA. It decidedly did not do so in this case. 

It further appears that NBME either discounted or 
disregarded entirely the admonition to focus on "how a major 
life activity is substantially limited, and not on what outcomes 
an individual can achieve" and apparently ignored the example 
that "someone with a learning disability may achieve a high 
level of academic success, but may nevertheless be substantially 


limited in the major life activity of learning because of the 
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additional time or effort he or she must spend to read, write, 
or learn compared to most people in the general population." 29 
C.F.R. 81630.2(j)(4)(111). NBME's exclusive focus on 
Plaintiff's prior academic successes and her performance on the 
ACT and MCAT standardized examinations without accommodations 
was therefore improper, particularly given that we can discern 
that no consideration was given to the other evidence produced 
by Plaintiff, including her lengthy personal statement?s. 

Finally, we also find that Defendant ran afoul of 28 C.F.R. 
836.309(b)(v) which requires that "[w]hen considering requests 
for .. accommodations .. the [testing]entity give[]considerable 
weight to documentation of past modifications, accommodations, 
Or auxiliary aids or services received in similar testing 
Situations..." Again, it does not appear from the record that 
NBME gave any consideration, much less the "considerable weight" 
required to Ms. Ramsay's past record of having received 
accommodations. 

In view of all of the evidence provided by Plaintiff both 
in the form of the materials and supporting documentation 
submitted to NBME pursuant to her numerous requests for 
accommodations and requests for reconsideration of the denials 


thereof and at the three-day hearing before the undersigned, we 


143 It should be noted that the Personal Statement was required by NBME to be 
submitted along with all of the other required documentation in order for the 
request for accommodations to be considered. 


EX 1-47 


Case: 20-1058 Document: 14-2 Page: 51 Date Filed: 02/07/2020 


find that Plaintiff has sufficiently established that she is 
indeed a qualified individual with a disability within the 
meaning of the ADA despite her prior academic successes and her 
performances on standardized tests. Indeed, we find that the 
evidence as outlined above supports the conclusion that, despite 
having Attention Deficit/Hyperactivity Disorder and 
Dyslexia/Learning Disorder of reading/scanning/processing 
speeds, Ms. Ramsay has been able through her high intelligence 
and remarkably hard work habits to achieve great academic 
success. Thus, Plaintiff has shown the requisite likelihood of 
success on the merits of her Complaint in this matter. 

We also find that the evidence supports the finding that 
Plaintiff will suffer irreparable harm unless granted 
preliminary relief. Again, the record evidence reflects that 
unless Plaintiff takes and passes her Step 1 USMLE by March 2, 
2020, she will be forced to withdraw from medical school and 
that it is highly unlikely that she would be able to transfer to 
another school, given what has transpired. That enrollment ina 
medical school is a pre-requisite to being allowed to sit for 
the Step 1 exam is further evidence of the "Catch 22" in which 
Plaintiff finds herself and further supports the conclusion that 
her medical career will effectively end if she cannot satisfy 
WMed's mandate by March 2, 2020. The element of irreparable 


harm is thus satisfied. 
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Finally, we also find the record evidence supportive of a 
finding that the balance of equities and the public interest 
both militate in favor of granting injunctive relief here. It 
is obviously in the public interest that the dictates of the ADA 
and the RHA be followed - Congress so decreed by passing both 
statutes. Further, one need only to read the myriad newspaper 
and magazine articles or watch television documentaries, among 
other news sources, to learn that there remains a great need for 
qualified and capable physicians throughout the United States, 
particularly in rural, economically-depressed areas of the 
Country. While we share NBME's concern for the fulfillment of 
its mission to provide such physicians, we feel certain that 
granting this plaintiff the relief which she seeks here does not 
run afoul of this goal. In granting preliminary relief, we are 
granting Plaintiff only the opportunity to move forward should 
she succeed in passing her examinations with appropriate 
accommodations. This Court is not a licensing or credentialing 
body and by this decision we do not assume that mantle. 

In furtherance of all of the preceding findings, we now 
enter the following: 

CONCLUSIONS OF LAW 

1. This Court has jurisdiction over the parties and the 

subject matter of this action pursuant to 28 U.S.C. 881331 and 


1343. 
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2. Plaintiff is disabled within the meaning of the 
Americans with Disabilities and the Rehabilitation Acts by 
virtue of her diagnoses of Attention Deficit Hyperactivity 
Disorder, Specific Learning Disorder with impairments in reading 
(developmental dyslexia), and reading comprehension, Migraine 
Headaches and Deep Vein Thrombosis/Post-Thrombotic Syndrome. 

3. As a disabled individual under the foregoing federal 
statutes, Plaintiff is entitled to reasonable accommodations in 
sitting for examinations given by any person or entity relating 
to applications, licensing, credentialing, or certification for 
secondary or post-secondary education, professional or trade 
purposes. 

4. Defendant NBME, by virtue of its status as the testing 
organization responsible, along with the Federation of State 
Medical Boards, for the administration of, inter alia, the 
United States Medical Licensing Examination ("USMLE"), is 
obligated to offer its exams in such place and manner as would 
make those exams accessible to persons with disabilities or to 
offer alternative accessible arrangements for such individuals, 
i.e. to provide reasonable accommodations where necessary. 

5: Plaintiff's request for additional (2X or double) time 
to complete the USMLE was reasonable, as were her requests for a 
separate, distraction-reduced room for testing, colored dry- 


erase markers to use on the laminated paper, an alarm or timer 
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(either in the room, visible on the computer screen or a visual 
Signal or reminder from a proctor), water and a snack in the 
room to facilitate taking needed medications at the appropriate 
times, given the nature of her disabilities. 

6. Defendant's continued denial/refusal to grant 
Plaintiff's request for double time to take the USMLE was 
unreasonable and constitutes a violation of her rights under the 
ADA. 

7. Plaintiff has demonstrated a strong likelihood that she 
will succeed on the merits of the claims raised in her Complaint 
were this case to proceed to trial. 

8. Plaintiff has demonstrated that, in the absence of the 
issuance of a preliminary injunction directing Defendant to 
refrain from refusing to provide her with the reasonable 
accommodation of 100% extended testing time on the USMLE Step 1 
examination, she will suffer and will continue to suffer 
immediate irreparable harm for which there is no adequate remedy 
at law. 


An Order follows. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
CIVIL ACTION 


Plaintiff 
vs. : NO. 19-CV-2002 
NATIONAL BOARD OF MEDICAL 
EXAMINERS 
Defendant 
ORDER 
AND NOW, this 3QTH day of December, 2019, upon 


consideration of Plaintiff's Motion for Preliminary Injunction 
(Doc. No. 7) and Defendant's Response in Opposition thereto, and 
following Hearings in this matter and for the reasons set forth 
in the preceding Memorandum, it is hereby ORDERED that the 
Motion is GRANTED and Defendant National Board of Medical 
Examiners is ENJOINED from failing and/or refusing to provide 
Plaintiff Jessica Ramsay with 100 percent extended (2X or double 
time) testing time for the United States Medical Licensing 


Examinations (USMLE) Step 1, Step 2 CK and Step 3 and for the 
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reading and written segments of the Step 2 CS examination. 


BY THE COURT: 


S/J. CURTIS JOYNER 


J. CURTIS JOYNER, J. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY 
CIVIL ACTION 
Plaintiff 
vs. 
NO. 19-CV-2002 
NATIONAL BOARD OF MEDICAL 
EXAMINERS 


Defendant 


ORDER 


AND NOW, this 3rd day of February, 2020, upon 
consideration of Defendant's Motion to Stay Pending Appeal and 
Request for Expedited Ruling (Doc. No. 32), it is hereby ORDERED 
that the Motion is DENIED.1 


BY THE COURT: 


s/ J. Curtis Joyner 


J. CURTIS JOYNER, J. 


1 There are four factors which are properly considered in determining 
whether or not to grant a stay pending appeal: (1) whether the appellant has 
made a strong showing of the likelihood of success on the merits; (2) whether 
the appellant will suffer irreparable injury absent a stay; (3) whether a 
stay would substantially harm other parties with an interest in the 
litigation; and (4) whether a stay is in the public interest. Revel AC, Inc. 


v. IDEA Boardwalk LLC, 802 F.3d 558, 565 (3d Cir. 2015); Republic of 
Philippines v. Westinghouse Electric Corp., 949 F.2d 653, 658 (3d Cir. 1991). 


In applying these factors to the case at hand, we find that Defendant 
has not made the requisite strong showing that it is likely to succeed on the 
merits nor has it shown that it will suffer irreparable injury in the absence 
of a stay or that a stay is in the interest of the public. Moreover, we 
believe that the record in this action, as discussed in the Memorandum 
Decision which is now on appeal, amply supports the finding that the 
Plaintiff would suffer substantial harm should a stay be granted. Indeed, it 
may even be argued that by now requesting such a stay on appeal of this 
Court's order entering a preliminary injunction, Defendant is endeavoring to, 
de facto, effectively overturn the injunction and moot the Court's decision. 
For these reasons, the Motion to Stay Pending Appeal is denied. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, : CIVIL ACTION NO. 
Plaintiff, 2: 2:19-cv-02002 
Vv. 
NATIONAL BOARD OF MEDICAL : PRELIMINARY 
EXAMINERS, : INJUNCTION HEARING 
Defendant. : DAY 1 


James A. Byrne U.S. Courthouse 
601 Market Street 
Philadelphia, PA 19106 
December 3, 2019 

Commencing at 10:44 a.m. 


BEFORE THE HONORABLE J. CURTIS JOYNER 


APPEARANCES: 


REISMAN CAROLLA GRAN & ZUBA, LLP 
BY: LAWRENCE D. BERGER, ESQUIRE 
19 Chestnut Street 

Haddonfield, New Jersey 08033 
(856) 354-5640 
larry@rcglawoffices.com 
Representing the Plaintiff 


Ann Marie Mitchell, CRR, RDR, RMR 
Official Court Reporter 
(267) 299-7250 


Proceedings taken stenographically and prepared utilizing 
computer-aided transcription 
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1 APPEARANCES CONTINUED: 
Z 
STEIN & VARGAS LLP 
3 BY: MICHAEL STEVEN STEIN, ESQUIRE 
BY: MARY C. VARGAS, ESQUIRE 
4 10 G Street NE 
Suite 600 
5 Washington, DC 20002 
(202) 248-5092 
6 michael.stein@steinvargas.com 
mary.vargas@steinvargas.com 
7 Representing the Plaintiff 
8 
9 
PERKINS COIE LLP 
10 BY: ROBERT A. BURGOYNE, ESQUIRE 
BY: CAROLINE M. MEW, ESQUIRE 
11 700 - 13th Street, NW 
Suite 600 
V2 Washington, DC 20005 
(202) 654-6200 
3 rburgoyne@perkinscoie.com 
cmew@perkinscoie.com 
14 Representing the Defendant 
Ae 
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La 
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(Court called to order at 10:44 a.m.) 
THE COURT: You may be seated. Good morning. 
RESPONSE: Good morning, Your Honor. 


THE COURT: All right, Counsel. Are we ready to 


proceed in Ramsay v. National Board of Medical Examiners? 


here, in 


MR. BURGOYNE: Yes, Your Honor. 


MR. BERGER: Yes, Your Honor. 

THE COURT: Very good. 

Let me hear from you. 

Obviously I'm familiar with the reasons why we're 


reference to the injunction hearing today. And I 


your pleadings, memorandums. 


can. If 


So if you want to make a brief opening statement, 


Saw 


you 


you don't, that's fine. We can move on. Your choice. 


MS. VARGAS: Just briefly, Your Honor. My name i 


Mary Vargas, and this is Larry Berger, and together we 


represen 


counsel 


t the plaintiff, Jessica Ramsay, who is with us at 


table. 


Jessica Ramsay is an extraordinary young woman. 


completed three years of medical school successfully. She 


been nominated by her peers for an honors award, an honor 


society, 


iS) 


She's 


"Ss 


because of her excellence in care of patients. And 


part of what makes Ms. Ramsay so extraordinary is what she 


achieved despit 


focus. 
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Since Ms. Ramsay was a small child, she's required 


extra time. She's received accommodations either formally or 


informally throughout her life. But we're here because th 


National Board of Medical Examiners, which administers the 


United States Medical Licensing Examination, the USMLE, has 


refused repeated requests and a wealth of documentation to 


provide her here the accommodation that is very basic, that is 


nothing unusual in the world of test administration, and it 


costs them nothing to provide her at this point. 


So despite all of her hard work, despite all of the 


evidence that she's provided, she's now very literally on the 


precipice of losing her future. Her ability to be a doctor, to 


practice medicine, rests on what this Court does. She must 
take the USMLE Step 1 by March 2, 2020, or she will be 
dismissed from medical school and that will be the end of her 
career. This isn't like law school where you can transfer. In 
medical school it is almost unheard of for a student to go to 
another medical school. And it is entirely impossible once 
you've been dismissed. You have to be a student in good 
standing to even begin the process of trying to transfer to 
another medical school. 

Every expert that has examined Ms. Ramsay, all of her 


treating sources, her medical school, their faculty, her 


college, her teachers when she was younger, everyone has 


recognized the same thing, that she has difficulty reading, 
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1 that reading is slow and laborious for her. She is a brilliant 
2 young woman, but she has dyslexia and she has ADHD. 
3 So in order for her to read, as you'll hear in her 
4 testimony, it's an entirely different process from what you and 
5 I might do, and it takes significantly more time. The question 
6 that is before the Court, as I understood from Mr. Burgoyne 
7 when we met in August or September in chambers, is a very 
8 limited one. It's a question of whether or not Ms. Ramsay has 
9 a disability. This isn't a question where we look to the DSM. 
10 This isn't really even a question where experts ought to be 
11 competing with each other. This is a question of whether she 
12 has a substantial impairment that limits a major life activity 
13 such as reading. And the evidence will show that she does. 
14 In the face of an extraordinary amount of evidence 
15 from multiple sources showing that she needs extra time, the 
16 NBME is offering only one thing -- well, really two things. 
17 They're offering the testimony of two hired NBME consultants 
18 who reviewed papers that Ms. Ramsay submitted. They did not 
19 evaluate Ms. Ramsay. They haven't even met her before today. 
20 And in the context of learning disabilities, the United States 
21 Department of Justice has recognized that it is critically 
22 important, specifically for learning disabilities, that an 
23 individual be examined in person. 
24 When the ADA Amendments Act was passed in 2008, the 
25 entire purpose of that change in the law was to make it less of 


EX 3-5 


Case: 20-1058 


Document: 14-2 Page:65 Date Filed: 02/07/2020 


a focus on determining narrowly whether somebody has a 


disability. There were Supreme Court decisions that very 


narrowly interpreted that analysis. 


intended to avoid th 


NBME participated in that process, 


the law, sought to 


actually say. And 


legislative process, 


have the regulat 


having failed to 


Ramsay's back in this courtroom. 


We ask the Court 


The change in the law was 


e very reason that we're here. And the 


objected to the changes in 


ions not say what they 


do that before in the 


they are now trying to do that on Ms. 


to apply the law as it's written, the 


regulations as they were promulgated. The United States 


Department of Justice test 


technical assistance as it was draf 


wishes it was and not what they're 


this courtroom. 


ting accommodations guidelines and 


ted, not what the NBME 


trying to change it to be in 


And just to go very quickly through the key points of 


that law. First of all, 


determination of disabili 


analysis, that the 


Congress has said that the 


ty should not requir xtensiv 


definition of disability is meant to be 


broadly defined, that whe 


ther a person is disabled is 


determined without regard for any kind of self-mitigation or 


ameliorative effec 


ts of mitigating measures. 


The Department of Justice has specifically said with 


respect to testing entities that they should defer to the 


opinion of qualified professionals who have actually examined 
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the candidate in question. 


And most notably -- and I'm going to read this part so 


I don't get it wrong -- a person with a history of academic 


success may still be a person with a disability who is entitled 


to testing accommodations under the ADA. A history of academic 
success does not mean that a person does not have a disability 
that requires testing accommodations. For example, someone 


with a learning disability may achieve a high level of academic 


success but may nevertheless be substantially limited in one or 


more of the major life activities of reading, writing, speaking 


or learning because of the additional time or effort he or she 


must spend to read, write, speak or learn. 


That is Ms. Ramsay. 


And finally -- well, two things. 


The Department of Justice has said that reliance ona 
student's grades, for example, what they got in history in 3rd 


grade or what they got on a standardized test, reliance on that 


in determining disability is inconsistent with the 


Congressional intent in enacting the ADA Amendments Act. And 


that's what the NBME is asking this Court to do. 


Finally, the regulations provide that testing entities 


have to make accommodations, not to just let the person in the 


door, but to make sure that the testing is administered in a 


way so that it best ensures that the candidate or the student 


is showing what they know and is not showing their disability. 
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And that is critical for Ms. Ramsay. Having the extended time 


in a separate room, that with extended break time, that is how 


she can best show what she knows because of a lifetime of 


reading disabilities. 


So in the real world, with the law and the 


regulations, all of the documentary evidence, all of her 


history of accommodations, she has demonstrated that she needs 


the accommodations that she's requested. And applying the law 


as it actually is mandates a conclusion that she needs those 
accommodations. There is an extraordinary likelihood of 


success on the merits in this case. 


The public interest must support an accomplished young 


woman who has fought tooth and nail to achieve despit 


disabilities. They must support her. And in this case there 


is no cost to the NBME because they've already agreed that she 


can have the test over two days. So doing the test with 


extended time, it's still a two-day test. It doesn't require 


any additional testing beyond that. There is no cost. 


And most importantly, it allows us to have a young 


woman who has worked incredibly hard for what she's 
accomplished to become a doctor. And that's the kind of doctor 


that I want, and that's certainly the kind of doctor that the 


public interest wants to be supporting. 
Thank you. 


THE COURT: Very well. Yes, Counsel. 
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MR. BURGOYNE: Thank you, Your Honor. Robert Burgoyne 
for the National Board of Medical Examiners. And with me today 
is my colleague, Caroline Mew. 

We're here today, Your Honor, as you know, on a motion 
for a preliminary injunction which the Supreme Court has 


described as a drastic and extreme remedy. 


The burden on Ms. Ramsay in this case is to establish 
that all four preliminary injunction factors support her 


request for relief, and it's a burden that's even higher 


because she's seeking a mandatory preliminary injunction. 


She's asking the Court to give her the relief that she's 


otherwise entitled to only if she prevails on the merits at the 


end of the case. 


It's a burden she can't meet on this case. The first 


factor, likelihood of success on the merits. We don't disagree 


that Ms. Ramsay is an extraordinary young woman from everything 


we've seen. We don't disagree that she's worked hard in 


medical school. Most students do. Where we do disagree is 


whether she meets the ADA standard for being disabled, becaus 


she's only entitled to accommodations on the NBME licensing 


exams if she's substantially limited in a major life activity 


relevant to taking the exam as compared to most people in the 


general population, not compared to her medical school peers, 


not compared to other individuals with high school or college 


educations, compared to the general population. 
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That's a burden she can't meet in light of the real 
world evidence that is in the record and the Court will hear 
today. 


Ms. Vargas referred to the real world. What the real 


world objectiv vidence has shown is that Ms. Ramsay was not 
diagnosed with dyslexia until 2018. We'll hear from the expert 
who was the first expert to identify her as having dyslexia. 


She was first identified with having ADHD in 2009 when 


she went in to see her primary care physician, met with him for 


half an hour, was diagnosed with ADHD and put on Ritalin and 


then obtained accommodations starting at the end of her 


sophomore year in college. Prior to that point, no one had 


ever diagnosed her formally with ADHD or dyslexia. She had 


never received accommodations in her high school years or 


college years up until the end of her sophomore year in 


college. 


And notwithstanding that fact, she was an excellent 
student, receiving mostly As, occasionally Bs, National Honor 
Society, participated in varsity sports, took many standardized 


tests that regrettably we will painfully walk through in which 


she performed not just average but at the upper echelon. She 


did extremely well on other standardized tests, including the 


ACT College Admission Test, which she took twice and on the 
second time scored in the 95th percentile, and then also on the 


Medical College Admission Test in which her overall score was 


EX 3-10 


Case: 20-1058 Document: 14-2 Page: 70 Date Filed: 02/07/2020 


Oo WO @O NI DB OT BP WD NY FR 


NM NM NYO NY YB NY KP FP KP FP FP RP BP BP BP 
oO W W NY FP OO oO @ YN WD WO B W NY # 


1. 


in the 79th percentile, an exam taken by a very accomplished 
population and an exam as to which one has to have strong 
reading and comprehension. 

We also believe that Ms. Ramsay won't be able to 
established irreparable harm, the other key factor for a 
preliminary injunction. In order to be irreparably harmed, she 
has to show that she will suffer immediate and certain 


irreparable harm. The harm at issue here is a delay in her 


medical education, the core irreparable harm. Her medical 


school has said she has the option. If she doesn't, she has to 


take the Step 1 exam prior to March 2, 2020. Or she could 


withdraw and then reapply to the school. Or she could simply 


test in the meantime with the accommodations that NBME has 


approved for her. So she's not going to be able to establish a 


clear and certain likelihood of immediate irreparable harm. 
There was a fair amount of reference to the Department 
of Justice's guidance. The Department of Justice itself has 


said that any guidance we issue has no legal impact beyond the 


statute or the regulations, which is to say that if there are 


obligations found in technical guidance documents, the DOJ 


won't enforce those obligations if they don't trace back to the 


actual statutory language or the regulatory language. There's 


nothing in the ADA that requires the National Board of Medical 


Examiners to defer to an examinee's treating professional. 


There's nothing in the DOJ guidance that prohibits the NBME 
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lee 


from getting input from external experts. In fact, that's a 
good thing. NBME doesn't make these decisions on their own. 


They go to external professionals with expertise in the area of 


the impairment and get input before they make their decisions, 


and they did that in this case. 


There's nothing in the ADA Amendments Act that changed 
the ultimate legal standard, which is to say is someone 


substantially limited as compared to most people in the general 


population. There's no question it made the enforcement of the 


statute broader and that that's what Congress anticipated, but 


it didn't alter the standard in a way that impacts the outcome 
of this case. 
In many respects, this case is very much like a 2016 


case decided by Judge Dalzell by the name of Bibber v. National 


Board of Osteopathic Medical Examiners. A similar case, 


plaintiff diagnosed with dyslexia, a longer history of 


diagnosis, ultimately came time to take her licensing exam, 


Similar to the NBME licensing exam, and the Court ultimately 


held that as compared to most people in the general population, 


she wasn't disabled and therefore wasn't entitled to 


accommodations, which again consisted primarily of extended 
testing time. That was a case decided after the ADA Amendments 


Act. And in deciding the case, Judge Dalzell looked to the 


NO 
ol 


plaintiff's history of academic performance on real world 


objective measures. 
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So for all these reasons, Your Honor, we encourage you 
and ask the Court to deny the request for a preliminary 
injunction. 

THE COURT: Very good. 

Let us proceed. Call your first witness. 

MS. VARGAS: Your Honor, if I may ask, does the Court 


have a preference where counsel stands or sits. 


THE COURT: I don't just as long as the court reporter 


is able to hear you clearly and loudly and take down any 
testimony. 
MS. VARGAS: Thank you. 
THE COURT: So you can stay there. It doesn't matter. 


MS. VARGAS: Thank you, Your Honor. 


Then plaintiff calls Jessica Ramsay. 

THE COURT: Ms. Ramsay, please come up here and watch 
your step coming around the witness box. It has a slight 
incline. 

THE WITNESS: Can I bring the water? 

THE COURT: Sure. 

JESSICA RAMSAY, after having been duly sworn, was 
examined and testified as follows: 

COURT REPORTER: Please state your name for the 
record. 

THE WITNESS: Jessica Ramsay. 


THE COURT: You may proceed, Counsel. 
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DIRECT EXAMINATION 


BY MS. VARGAS: 

Oe Good morning, Ms. Ramsay. What is your current 
occupation? 

A. I am a medical student currently on leave of absence. 


THE COURT: Ma'am, you can bend that mic right 


straight to you and speak directly into it. All right? 
THE WITNESS: Is this good? 
THE COURT: Keep your voice up loud and clear so if 
you have to, you can shout. 
THE WITNESS: Okay. 
THE COURT: All right? 
THE WITNESS: Yes. 
BY MS. VARGAS: 
Og Ms. Ramsay, why did you want to go to medical school? 


A. I think that the desire has evolved over time. I think -- 


I've always really enjoyed learning about the body and how it 


works and what happens when it doesn't work and how to fix 


that. And then growing up with my brothers who are autistic 


and have a lot of other special needs, and having other 


siblings that are foster siblings in my life, the desire to 
learn more about that kind of built over time. And 


particularly, I became interested in the genetics of it and how 


that worked. And so I decided I wanted to study genetics in 


college and picked schools that had a genetics program for 
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undergrad. 


And then while I was there, I really kind of -- 


THE COURT: Go ahead. I don't want to stop you, but 
it's still kind of very light. 


THE WITNESS: I'm sorry. 


THE COURT: It's okay. 
COURT REPORTER: The microphone doesn't seem to be on. 


THE COURT: You'll have to excuse me today. My clerk 


is out. 

And they were in here fixing or adjusting things 
earlier. Let's see. 

THE COURT: Tap that mic, would you, please. It's not 
on. 


BY MS. VARGAS: 


Og We'll continue. And if you can just speak as loud as you 
can, we'll try to make this work. 
A. Okay. 


Oe So you were testifying about why you decided to go to 
medical school. 

A. Yeah. 

Ore Had you finished answering that question or was there 
more? 

A. I think I was still talking. 


Do you know what the last thing I said was? 


I think I was still talking. Do you know what the last 
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thing I said was? 


oF Well, let me ask you this: Is there a certain area of 


medicine that interests you? 

A. I really want to go into pediatrics. It's something I'm 
really passionate about. 

Q. Why pediatrics? 


A. Because I've always loved working with kids, so I was 


drawn to that. And in my clinical rotations in my third year, 


I liked learning everything. 


But the difference was -- what sort of solidified this for 


me was when I was on my pediatrics rotation, I -- no matter 


what kind of day I was having in the morning, when I would go 


in, and whether I was in the hospital or in the clinic, and 


then come home, I was always having, like, a better day. I was 


always happier coming home than when I went in. And that to me 


just like screamed that that's what I was supposed to be doing. 
And that's what I wanted to do with my life, and that's what 
I'm going to do with my life, so... 
O% So you testified a few minutes ago that you're on leave 
from medical school. 

What happened? 
A. Yeah. Well, first, I applied for accommodations for the 
Step 1 exam, and I didn't receive them. And I discussed with 
my school what my best option would be and was advised to go 


ahead and try to take Step 1 without the accommodations to see 
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if I could stay on track with my class and graduate on time. 


And I -- so I attempted it without the accommodations that I 


needed, and I failed. 
And then I was currently in a fourth year rotation when 


found out that I failed, and so I was allowed to finish that 


a, 


rotation, but then the school had me drop everything after that 


until I was able to receive accommodations and take the Step 


again. And in the process, I was -- the school had me go on 


leave of absence. And I've had to extend the leave of absence 


and this process. And I'm still on leave. 
Oe So did you receive accommodations in medical school? 
Pox Yes. 


O.. What accommodations did you receive? 


A. Mostly double time on tests and a separate room to take 


them in. And for the tests that were written by my school, as 


opposed to like the NBME, I had those tests on paper instead of 


on the computer so that I could use like my markers and 


highlighters and stuff to like help me read and annotate as I 
go. 

THE COURT: Excuse us for a moment. 

(A discussion off the record occurred.) 

THE WITNESS: And I also had a water bottle and my 


meds and like a granola bar in the room, but out of sight, so 


that if the test were -- when I needed to take a medication, 


then I was able to do that quickly and not distract for too 
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long from the test. 
And I also had -- for the clinical exams that we had 


with standardized patients, which are called OSCEs, which is 


O-S-C-E, I think. And for that I had -- initially I started 


with time-and-a-half for the note writing portion, but I wasn't 


able to write all that I had done in the encounter in the note 
in that time. And I was still struggling to read the prompt 
for the encounter going in. So my school -- I had requested 


from my school the double time like I had been receiving on my 


other exams and for the note writing portion. And a few extra 


minutes at the beginning to make sure I was able to read the 


prompt and the instructions before going into the room. And 
they granted that. So I had that for the -- all of -- I 
believe all of the third-year OSCEs. 

BY MS. VARGAS: 


Oy Did you have any other accommodations in medical school? 


A. Yeah. When -- at the beginning of the year, I was really 


struggling -- beginning of the first year, sorry, I was really 


struggling to like keep up with reading and really get to most 


of the reading. And my school ended up providing the Kurzweil 


software, which is it reads like PDFs and stuff to me. And it 


highlights the words as it reads them so I can follow along. 


So they provided that software, which I use for most reading 


that's longer than like a line. 


Q. So what kind of reading did you use the Kurzweil speech 
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reading software for? 
A. Pretty much anything that I had to read, whether it was 
like assigned reading from textbooks or maybe research articles 
or even if I had to look something up online and it was like a 
couple paragraphs, sometimes emails, if they're long. Pretty 
much everything. 
Og You mentioned that you take medication. 

What kind of medication do you take? 


A. I take a few. I have Vyvanse, which is like Adderall but 


it's longer acting. 


om So what is the Adderall for? 


A. My ADHD. 
QO. Okay. 

A. And it helps me like focus throughout the day. And if I 
do get distracted, it helps me kind of realize that and bring 


myself back to what I was supposed to be focusing on. And like 


if I need to read, which takes a lot of mental effort, it helps 


me to focus on what I need to do to read. And then it helps me 


to sit still and not be too fidgety throughout the day. 


Ox What other medications do you take? 


A. I take Buspar, which is in the morning and in the evening. 


And that's for anxiety that started like after I was denied 


accommodations the first time. And then metoprolol, which I 


take in the evening, which is for migraine prevention, like 


prophylaxis. And then I take an aspirin every other day for a 
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blood thinner. 
Ow Why do you take aspirin, blood thinners? 


A. Because I had a DVT when I was in my -- the end of my 


second year of med school and later found out I had a clotting 
disorder. And I was on Xarelto, which was another blood 
thinner, for two years. And when I was taken off of that, I 
was advised to take aspirin to kind of maintain a blood 
thinner. 
Oe You testified a moment ago that you used the Kurzweil to 
read to you your medical school work. 

Was there reading that you did yourself? 


A. Can you clarify what you mean by that? 


On Where you weren't able to use the speech reading 
software -- 

A. Uh-huh. 

Oy -- how do you read? 

Ay. YOu-mear like if tt's in @ book? 

Og Yeah. 

A. I -- it's like a long process. I have to decode 


everything and take each word one at a time and figure out what 
the word is and what it means and then build that up into like 


the sentence and try to figure out what the sentence means, and 


then build that up with like each sentence and figure out what 


the paragraph means. And hopefully by that time I still 


remember what it all meant. And then I can put it together and 
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process it. And generally when I do that, I need to like write 


on the text itself. And I use a lot of colors, which have 
specific meanings to me, and I draw pictures and I -- like 
pretty much it looks like a mess to other people, but it all 


has meaning to me. But that's how I decipher what's on the 


page and make it -- translate it into something that I can 
understand. 
O's Can you explain what you mean by using colors? 


A. Yeah. I have a lot of like markers and highlighters and 


stuff that I use, and I have them, but they -- I don't know. 


It's a system, and I have different colors for different 
meanings. And as I read, I -- it would be hard to describe 
without showing, but... 

Q. You have your markers with you? 

A. Yeah. 

MS. VARGAS: Your Honor, would it be okay to let the 
witness explain using her markers? 

THE COURT: Sure. We'll allow it. 

Just out of some curiosity, were you precluded from 
using these markers in that earlier test that you say you 
failed? 

THE WITNESS: What is precluded? 


THE COURT: Pardon? 


THE WITNESS: What does precluded mean? 


THE COURT: Not allowed. 
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THE WITNESS: No, I was not allowed to. 
THE COURT: You were not allowed to do that? 
THE WITNESS: No, Your Honor. 


THE COURT: Very well. 


THE WITNESS: Do you want me to get them? 


MS. VARGAS: Yes, please, if that's all right? 

THE COURT: Sure. 

THE WITNESS: Thank you. 

T'll try to hold them up so you can see. 
BY MS. VARGAS: 
O¢ What are these? 
A. These are my markers and pens and pencils and -- sorry. 
And I pretty much always have them with me because if I have to 
read, it helps. 
er How do you use them? 


A. Let me get them out. 


Okay. I'll hold them up so you can see. 

So I have colored pencils, because I hate writing with pen 
because it's permanent and I make a ton of mistakes, so I also 
always have erasers. But I have a color system. And each 
color means something. 

So red is like diseases or disorders or typically down 


arrows, because I can't distinguish arrows just looking at 


them, or like distinguish the direction. And so making it a 


color when I'm looking at it once I've figured out what it is 
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helps me to see it when I'm looking at it with the rest of the 
text. 


So the opposite then is green, which is up arrows and 


pretty much any like treatment or management of a disease, so 
like drug names or if a specific therapy is recommended, like 


physical therapy. 


And then blue -- sorry, that's not blue but this is blue. 


Okay. So blue is like diagnostic tests like labs or chest 


x-rays or biopsies and the findings that you would find on 


those. 


And light blue is like physical findings like on a 
physical exam or symptoms like shortness of breath or like if 
you have a rash and what the rash looks like. 

And then orange is like chemicals or like mechanisms of 
actions, mechanism of actions for drugs or like how they work 
or like a disease process, like if there's a specific enzyme 


that's not functioning or something, that's orange. 


And then purple is -- oh, sorry. Purple is like 


histology, which is like what cells look like under a 


microscope. And then it's like if there's a specific cell line 


that's they're talking about, like skin cells or something, 


then that's histology, and so that's purple. 


And then, sorry, this teal color is genetics. And so 


anything that has to do with genes, so like a gene that's 


mutated or like mode of inheritance or like just -- I guess a 
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gene that's not functioning or the gene that's mutated that -- 


TI will use that color. 


And then yellow is for like risk factors or like if a 


disease is particular to like women over men or in children 
versus adults or smokers versus nonsmokers, things that really 
stick out or is like a key finding or things that are like 
super important or like specific to that disease, then that's 
yellow because that stands out. 


Gray is protozoa. 


This yellow is also -- specifically this one, not any 
other yellow, is fungi or yeast. 


Brown is bacteria. And again, specifically this brown. 


And this one is like a tan -- orangish-tan. And that one 


is viruses. 


And I think pink is negative symptoms, so like things that 
are like an infection or like if you have hemorrhaging or 


something that is a side effect of something else but it has a 


negative effect on the person and that's not just something 
benign like headache or swelling or something, then that would 
be pink. 


And then I always carry Wite-Out because I -- when I write 


in pen or in marker and make the mistakes that I do, I need to 
fix them a lot, and so I have Wite-Out. 
And I always -- or pretty much always have these with me 


to read. 
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O% Is this something -- have you seen other medical students 
do this? 
A. No. 
‘ee Why do you do this? 
A. Because I need to. Otherwise, the -- it doesn't -- the 


reading that I have to do doesn't really make sense to me 
without being able to use a system to give it meaning. 


‘or So after you put these colors on it, how does that help 


Pes So it's kind of like when you're learning another language 


and you have to translate what the words mean and you probably 


write it out or do whatever notes you would do to remember what 


you're learning, I have to do that with pictures and colors. 


And I have to translate whatever the chunk of text is on the 


page to something that I can see and recognize and know what it 
means. 


And so if you ask me, you know, what is the name of this 


enzyme and you just hand me a page and I don't -- I can't -- I 
couldn't find it if I tried, if my life depended on it. But if 
it -- unless it was already like visually standing out, and 


then I might see it. 
And for me, if you just hand me a chunk of text, nothing 


stands out. So I have to go through piece by piece and give 


each word or each important word, so something like not "the," 


give it meaning. And then I can look at it and know where that 
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1 thing is and what it means, so if someone is like what is this 
2 enzyme and I see the orange on the page, there's the enzyme and 
3 I can tell you what that is. Or if they say what diagnostic 
4 test was used, then I can see where it's blue. And I can say 
5 they used a chest x-ray and these were the findings. 
6 Q. When did you first start using this system? 
7 A. This one specifically, med school. But I developed using 
8 colors over time. And I think I've pretty much almost always, 
9 from what I can remember, in school used colors to mean -- to 
10 mean something for whatever I was studying. 
11 Q. So talking about school, what was elementary school like 
12. -f6%-7o0u2 
13 A. Well, I've always really liked learning. I like to learn 
14 things and to problem solve. But the -- reading in 
15 particularly has always been hard. Spelling has been very much 
16 not my best subject. And writing has been extremely difficult 
17 for me, because in order to write, you also have to read and 
18 spell what you're writing. And I've always struggled with 
1: athe: 
Z0 And so, you know, as you're learning that when you grow 
Zi. py, Tt's like you want to do well, because I Tiked learning; 1 
22 wanted to impress my teachers, do well in school, impress my 
23 parents, and also just for my own knowledge, but it was really 
24 difficult. And I struggled. And so it was embarrassing. 
25 Q. Did anyone else know that you struggled in school? 
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A. Sorry. Can I get some Kleenex? 


THE COURT: There's some tissues right behind you. 


THE WITNESS: Can you repeat the question, please? 
BY MS. VARGAS: 
OO Did anyone else know that you struggled in school? 


A. Yeah. My teachers helped me a lot, and I think they did 


that because they recognized that I was having a lot of 


difficulty with like learning to read and with switching my 


letters around. And so they tried to help me because they knew 


that I wanted to do it right and I wanted to learn. And so 


they took the time to make sure that I could, like, do the best 


I can to learn it. 


On. What kind of things did your teachers do to help you? 


A. First, they spent a lot of extra time with me, but they 


would -- specifically like I remember my first grade teacher 


would put me like at the time-out desk, which was also really 


embarrassing, because no one wants to be at the time-out desk. 
But it would separate me from my class. And she would do that 
for like assignments or tests or quizzes, especially like 
reading or -- like reading, class reading or like writing 
assignments or spelling tests. And she would do that so I 


wasn't distracted by everyon lse and so that I would try to 


focus on my work. 


And then because I really struggled with like the 


reversals, switching my letters around and like writing the 


EX 3-27 


Case: 20-1058 Document: 14-2 Page:87 Date Filed: 02/07/2020 


Oo WO @O NI DB OT BP W NY FR 


MM NM NYO NY YB NY KP FPP FP RP RP BP BP FP FB 
oO W W NY FP OC oO @ DY WD WT B W NY F& 


RAMSAY - DIRECT 28 


wrong letter because it looked like another letter or writing 


it backwards, they gave me an alphabet chart so that I could 


make sure that the letter I was writing was the same as the 


letter that I wanted to be writing. 


So I would have to like -- say if I was trying to spell 
boat, I would know that, okay, the sound is B, so I would have 
to go AB and then figure out, okay, that's a B. I need to 


write that one. 


It would like -- if I had a spelling test, they would 
reread -- after they read the words for everybody, they would 
come over to just my desk and read them for me and give me the 


time between each one to figure out what I wanted to put down. 


And then reread the word and read it slowly and spend that 
extra time doing that for me. 


And like a lot of times if I wasn't getting something, 


they would keep me in at recess and work with me over recess. 


And -- or if I couldn't finish an assignment, they would 


have me finish it over recess because I didn't have enough time 
during class. 

O% Did anyone ever raise concern in elementary school about 
your reading? 

A. Yeah. I mean, I don't know exactly how many, but I know 


my first grade teacher, the one who started giving me the 


alphabet chart and putting me at the time-out desk, I know that 


she told my mom that I was having trouble with reversing 
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letters and I was a slow reader and recommended that I get that 


checked out. And so I was referred to Dr. Tanguay, who was the 
optometrist or ophthalmologist. I'm not sure what her title 
is. 


Q. What did you do with Dr. Tanguay? 


A. She gave me some tests, like I think it's called visual 


perception testing. And it had like these pictures, like where 


one -- the column on the left was like a reference. And then I 


would have to find which one looked -- which one was the same. 
And I had to do that over and over for all these different 
pictures. 

And then she said something, I did have a problem with 


something. And -- with like discriminating between shapes, I 


think. And then she recommended that I have like more therapy 


with her for that. And so we did that for a while. Like a 


couple years, I think. 


Q. Did she recommend any other treatment? 


A. She gave glasses, but they didn't help, so I didn't really 


wear them like after I realized they didn't really help. 


And then like since then, I've gotten my vision testing. 


And I have like 20/13 vision, so it's fine. 


Q. Did you receive extra time on tests in elementary school? 


A. Yeah. I definitely pretty much was always given the time 


I needed to complete tests or assignments. 


I think, again, especially because my teachers knew that I 
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wanted to do it and I was working really hard to do it, I 


wasn't just slacking off or goofing off or, you know, causing 


trouble, that they saw that I wanted to do it and I wanted to 


do it right, and so they gave me the time that I needed to work 
through it and do it. And so, I mean, as early as we started 


having assignments is when I started being given like extra 


time to do those things. 
Or How were your grades in elementary school? 


As I mean, I don't remember specifically, but I know that 


they were As and Bs. 

Oe And did you have any kind of formal IEP or 504 plan? 

Pi. No, not that I'm aware of. 

On And how did you do -- as elementary school went on, how 
did you do in fourth, fifth grade? 


A. Well, fourth grade specifically was like a really hard 


year for me because we had to do a lot more writing. Instead 
of just writing maybe like a paragraph on a page, we were 


supposed to write papers with like the intro and the body 


paragraphs and the conclusion. And we had to write a lot of 
them. And we were supposed to like proofread our own stuff and 
have multiple drafts. 

And this was all new, and it was a lot. And I was still 
struggling just to write and read in general, and so that added 
a lot of -- added like stress and hard work for me. And I -- 


my teacher was also really strict. And she was the language 
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arts teacher in that grade. And we had multiple teachers, like 
for each class. 


And so my I guess homeroom teacher was the language arts 


teacher, and she was really strict and expected a lot from us. 


And I would always be turning stuff in late or forgetting 


assignments or forgetting to bring it home, even if I 


remembered that I had the assignment, like when I got home. 


And so she would get mad at me in class. Or if I was talking 


and not paying attention, she would kind of be like Jessie, get 


back to work. And it would stress me out because I didn't want 


to be disrespectful and I didn't want to be getting in trouble. 


So I would frequently come home in tears, upset and telling my 


mom like, this is so hard, like I need help. 


And I know my mom went in and talked to her a lot. And 


she ended up working with me a lot to get better and tried to 
help me set up ways to remind myself to do things. Or she 
would remind me or have my mom remind me. Or she would help me 


to make it so that I could be successful, even though I was 


still struggling with all of these things. 


Ox What kind of things did your mother do to help you? 


A. Everything. My mom, like, spent hours working with me on 


everything, from which direction letters are supposed to face 


to spelling to writing. She would edit everything that I 


wrote, spellcheck it, proofread it, make sure punctuation was 


where it was supposed to be. If I needed help with math, 
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because they assigned like story problems which were hard for 
me because I couldn't figure out what the question was asking, 
but I could do the math, she would read the question to me and 
help me figure out what it was asking so that I could actually 
do my homework. 

And my dad would do that too. And they would make me 
write my spelling words over and over, like ten times every 


night. Like if they were assigned at the beginning of the week 


and my test was Friday, every night they would sit there and 


just have me do it again. And they would do like mock spelling 


tests. And then if I got something wrong, they would do it 
again. 


Yeah. And like a lot of times, I guess it's probably 


started either late elementary or early middle school. But I 


would end up having to pull like all-nighters or be up late 
working on papers or reading because I couldn't finish it in 
like a reasonable amount of time. 

And so my mom would -- like if it was reading, she would 
let me do as much as I could, and then she would read the rest 
to me out loud or like talk me through it and help me process 
what I was reading. 


When I was struggling with writing papers, she would help 


me like organize my thoughts and put my thoughts in words so 
that it made sense on paper. 


Yeah. She did like a lot for me. 
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O% When you were in fifth grade, did you have any kind of 
special testing? 
A. Are you referring to the ACE program? 


QO. What is the ACE program? 


A. I forget what it stands for, and I think in the deposition 
Mr. Burgoyne said it was something creative. I don't remember 


what the A and E stood for. 


QO. What was the test for? 


A. For math. I had to -- when I was in Texas, I was in the 
ACE program for math, which was -- I thought was an accelerated 
math, but I wouldn't be able to tell. I don't know the 


curriculum from regular math. 


So when we moved to Michigan in the middle of fifth grade, 


they didn't accept that to start their accelerated math 


program, and so they had me take a test with anybody else who 


wanted to start that in sixth grade. 


And was your question, what was the test? 


QO. Yeah. So how did you do on that test? 


A. Well, it was a test -- I think it was 60 questions, and I 


don't know how long they gave us, but -- 

Q. Did they give you extra time on that test? 
A. No. 

Oia So what happened? 


A. So we were supposed to complete 30 -- or get 30 right in 


order to be able to go into their math program in sixth grade. 


EX 3-33 


Case: 20-1058 Document: 14-2 Page:93 Date Filed: 02/07/2020 


Oo WO @O JN DB OT BP WD NY FR 


MM NM NYO NY YB NY FP FP KP FP RP RP BP BP BP 
oO W® W NY FP OO oO @ DY WD HT B W NY 


RAMSAY - DIRECT 34 


And I ran out of time on the test, but I got through 29 of the 


questions. And I was really confident that I knew what I was 


doing and I knew the answers. And I had started the 30th one 


when the time ran out, so I was really upset because I knew 
that was what was needed to be able to go forward. And so when 


I got home that day, I was upset and I told my mom. And she 


went in and met with the principal to see if I could, like, 


finish that question or if they could give partial credit and 


see if the work for that one was right, like if they graded the 


first 29 and I got those right, if they could grade the work 


for the 30th. And it turned out that I did get the 29 right, 
so they did grade the work that I had and said that it was on 
the right track to get the right answer, and so they let me 
into the program. 

Og How did your workload -- say, when you got into high 


school, how did your workload compare to your peers, your 


friends? 
A. I don't know specifically, because we never really talked 
about like how long we were spending each night, but I know 


that my friends were like hanging out and doing other things, 


and I really didn't get the chance to during the school year. 


I was pretty much only able to hang out with people during the 
summer and maybe once or twice on weekends. But they were all 
hanging out, and they were frustrated with me because I was 


never able to hang out. Ad I was always doing homework. I did 
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play sports, but I wasn't like -- you know, once I got home 


from the sport I was always doing homework. And I was up until 


like 3:00 in the morning usually with my mom sitting there at 


the kitchen table, like helping me or making me focus. And 


then I would get up and do it again. 


And so I didn't have the time that they did. And I know 


they were always frustrated with me for that. And I just 


didn't understand how they had so much time when I, like, was 


always doing homework. 


Q. And then you went to college. 


What happened when you went to college? 


A. There was a lot 


manage it. I didn' 


more reading. And couldn't really, like, 


have enough time in the day to keep up 


with the reading and, like, organizing everything and keeping 


track of everything. 


so I pretty much fel 


And I was making a lot of mistakes. And 


t like I was drowning, like I was trying so 


hard to swim but I 


And then I was 


So I was talking to 
be better, did they 
And I remember 


who said something, 


like couldn't keep up with everything. 


-- I don't know. I was really frustrated. 


my teachers about like what could I do to 
have any suggestions. 
like my Spanish teacher was the first one 


but -- and I had been really good at 


Spanish in high school because I had pretty much been taking 


Spanish lessons since I was little, like 3. And I lived in 


Texas and it's spoken there a lot. And so I was around it a 
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lot. And I had gotten really good at it through high school. 


And college, the Spanish class, there was like an oral 


component. So we had to like take an oral test where we would 


speak conversationally with the professor and then there was 
the written part. And I would do really great on the oral part 


and she knew I knew my stuff, but then I would always get 


marked off for like stupid things like writing the letters in 


the wrong order or spelling it wrong or, like, not putting the 


words in the right order and -- on the written test. 


And I was so frustrated because I knew the stuff. And so 


I asked her, like, what else can I do, do you recommend 


anything? And she was like, no, I can't -- I can't do anything 
for you. And I was like, can you -- I mean, you know that I 
know this, can you not grade the spelling if I'm close. And 


she said, I can't do that unless you have like a diagnosis or 
something. And you would have to go to ODS to do that. 
Q. What is ODS? 


A. Office of Disability Services. 


And I kind of thought of that, but I didn't necessarily do 
anything about it. I was still just frustrated, but it made me 
not enjoy Spanish anymore, which is sad. 

So then the second teacher that kind of, like, said 
something was my organic chemistry professor. And he knew me 
really well. And this was in I think -- maybe later, the last 


chemistry. 
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And I was working really hard. And I liked organic 
chemistry because it was visual and it wasn't like a lot of 


like reading and writing, it was like putting things together 


like molecules together and figuring out like how they would 


fit together, which was easy for me. But the tests were really 


long, and I wouldn't -- I would get like halfway through the 


tests or partway through the tests and I wouldn't even get to 


the other questions. And I thought I was maybe just struggling 


to understand the material or process it or something. And so 


I asked my teacher, like, what -- do I need a tutor or 
something, like what can I do to be better and do this better. 


And he looked at my test, and he flipped through it and 


said, well, a tutor is not going to help you because you know 


all of this. Everything in here is right, but the second half 


of this is blank, like you didn't even get there, so I think 


you just need more time. And I think you should go and talk to 


ODS. 


And I really liked this teacher and I trusted him. And so 


when he said that, I -- since it was the second time I had been 


told this, I thought maybe I need to. And so I went into set 
up an appointment with ODS. And they assigned me an advisor. 
And she talked to me about like what my struggles were. And 
she said she thought I needed to be evaluated and that they 
would give me temporary accommodations while that was 


happening. 
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Q. So did you have that evaluation? 
A. I went in to see my primary care provider, who at the time 
was Dr. Smiy. 


And I told him about like my struggles and that I was 


concerned with actually dyslexia, because I was switching my 


letters around still and I was having such a hard time with 


like reading and pretty much all the struggles I've had this 


whole time. But that for some reason now it was so much harder 


to, like, fix it before it was noticed by someone else. And I 


saw I was missing a lot of points on tests and stuff. 


And he started asking me other questions and ended up 


diagnosing me with ADD at the time, which is ADHD now. And he 


said, you probably are dyslexic, but I can't diagnose that 


myself. You would need testing. I can't do the testing 


because that's really expensive and it takes a long time, and I 


know that you need to like -- we need to do something about 


this now. And what I can do is try to treat the ADHD 
medically. And having the improved focus may help you a little 
bit with the reading and improve your focus and -- on what you 
need to do to read. 

And so he trialed me on Ritalin. And then over time we 


switched that to Adderall, but we like adjusted the dose to 


maximize the -- how much it helped. 
And he said that, you know, the accommodations that would 


be needed for dyslexia are probably the same accommodations 
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that you'll get for ADHD or ADD. And so, you know, I don't 


think that you need the testing because that should be adequate 


for what you need. And if it's not, just come back to me and 
I'll refer you for testing. 


Oe So what did you do next? 


A. Well, the ODS had him fill out a form, and then they 


evaluated the form. And also when they met with me and they -- 


and looked at some of the tests, I think that I maybe brought 


in to show them what mistakes I was making. And then they gave 


me the additional time and tests in a separate room, and they 


let me have tests on paper instead of on the computer. And 


they let me use like markers and stuff. I think I got priority 


scheduling. And I had access to the ODS counselor. 

Q. How much extra time did they give you? 

A. Time-and-a-half. 

0. And then what did you do after college? 

A. I applied for medical school and didn't get in the first 
time. So then I tried to do some things to like build up my 


resume, my application. And I was still interested in autism, 


so I did some research, genetic research in autism. First I 


was a volunteer, but then I ended up getting paid for it later 


on, towards the end. And then I always worked at a bar in town 
because I wasn't getting paid for most of the time. And then I 
danced with a local modern dance company. And then I reapplied 


for med school. 
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‘3 Did you take the MCAT? 


Yes. 


No. 


QO 
A 
Oe Did you have accommodations for the MCAT? 
A 
QO Why not? 

A 


By the time that I was diagnosed, it was right before my 


test was scheduled, my MCAT was scheduled. And I didn't know 


that they even offered accommodations until someone said 


something to me about it. And I sent an email to -- I looked 


it up once I heard that it was a thing. And -- it said that 


there were these requirements for documentation that you had to 


submit in order to request accommodation. And one of them was 


an evaluation by a -- like a licensed evaluator or something. 


And I wasn't sure if Dr. Smiy's evaluation counted, so I 


mailed them to ask. And they responded kind of generically, 


like please see our guidelines, and they didn't really offer 


any advice as to whether or not his evaluation would be 
adequate. 

And so then I met with my ODS advisor to see if she 
thought that it was adequate. And she said, in our experience, 
no, that's not going to be adequate. They want to see like a 
neuropsych evaluation, which your primary care doctor didn't 
refer you to do. 


And she also recommended that I not apply for 


accommodations, because at that time they were flagged. So 
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like if I -- when I got my score report or when the schools 
that I applied to received my score report, it would say that I 


received accommodations and that it would probably, like, 


negatively impact my application regardless of how I did on the 
test. 
‘on How did you do on the test, on the MCAT? 
A. I got a 30M. 
O'. On which section did you get a 30M? 
A. That's all of them. That's the score. 30 is the 
cumulative score and the M is the writing score. 
Or Okay. So did you get scores for different parts of the 
test or was there only one score? 
A. There were subscores for each section. And like there's 
physical sciences and then verbal reasoning and biological 
sciences. And then a writing section, which was like two 
passages -- two prompts, and you write two essays. 
Q. After you took the MCAT, you testified that you did not 
get into medical school initially? 

No. 


And then did you reapply? 


A. 

0% 

A. Yes. 
OQ. And what happened the second time? 
A. 


I initially was waitlisted for a couple places. First 


waitlisted for interviews. And then I got an interview at my 


school, like Ohio State. And then later got an interview at 
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Western Michigan University, their school. And then I was 


waitlisted for both after my interview. 


And in I think May, I got accepted to Western Michigan 


University and then much later in the summer I got rejected 


from OSU. And I guess my only option -- I could go to Western 


Michigan, which I did, or not go. And obviously, I went. 


Og So what is the USMLE? 


Pox It's a testing agency for med schools. I think the MD 


degree, not the DO degree. And they write the Step exams. 


Ox How many parts of this exam are there? 


A. There's Step 1, Step 2 clinical knowledge, Step 2 clinical 


skills and Step 3. But Step 3 is taken during residency. 


On So when do you have to take -- when in your medical school 


education do you take Step 1? 


A. I think it varies by school, and it also varied in my 


school, because my school was new, like brand new. And so our 


class had to take it after third year, but the class after us 


took it sometime in the middle of third year. And the class 


think right now 


after them took it at a different time. So it changes. But I 
their policy -- my school's policy is that you 
take it before you start -- you're supposed to 


are supposed to 


pass it before you start fourth year. 


Og What happens if you don't pass it before you start fourth 


year? 


A. You either have to go on leave or you don't start fourth 
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take the test as many times as you 


limits on taking the test? 


ly allows a student to take it three times 


before they're dismissed from the school if they don't pass it. 


But I think that the NBME or the USMLE only allows six. 


So the Step 1 score is usually the 


commonly used factor to eval 


So when you submit your appl 


the scores used in terms of getting residency? 


most heavily weighted 


luate, at least 


lication for residency, 


a lot of times the first thing they look at is your Step 


and whether or not you passed it but also was your 


titive. And by competitive it needs to be like 


the higher range for whatever field you're applying 


And if you have a failed attempt, 


flag usually for most programs. And so 


then that is a big red 


if they have a -- if 


you have a failed attempt, you know, they may give you a chance 


and ask you what happened, or they just 


rest of your application. 


may not look at the 


So when did you -- when were you supposed to take the Step 


I was supposed to take it after my -- completing my third 


1 
2 3One 
3 want? 
4 A. No. 
5" 
6 Ay 
7 
8 
9 Q. How are 
10 A. 
11 or the most 
12° Aiea: 
is 
14 1 score, 
15 score compe 
L6, migher, an 
Lh for: 
18 
19 
20 
eal 
22 Ox 
23 1 of the USMLE? 
24 A. 
25 year. 
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year, as long as like we passed it before I think they gave us 


like September 9th is when our school wanted us to pass it by. 


Ox Is there any preparation that you do as part of your 


medical school education to be prepared to take the Step 1? 


A. Pretty much all of med school, like the first two years in 


particular are the basic sciences. And then the third year is 


like the clinical sciences so you take clinical rotations but 


we're also still learning the basic sciences to -- like 
integrated and medicine. And -- 

What was the question? I'm sorry. 
Oe Let me ask you this: What is the shelf exam? 


A. A shelf exam is an exam that's specific for the 


rotation -- the clinical rotation you're on. So like there's 


an internal medicine exam and there's like a family medicine. 


That would be pediatrics, psych and surgery. And they're 


written by the NBME to test that. So they're standardized 
across all medical schools. 

Oe Did you have accommodations on those shelf exams? 

A. Yes. 

Oy What accommodations did you have? 

A. I had double testing time, a separate room and I think -- 


oh, and they let me use colored dry erase markers on a 


laminated -- not on a laminated -- on a laminated sheet they 
give to everybody but usually everybody just has a black 


marker. 
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de ‘Ox How did you do on those shelf exams? 

ae Pe It varied by the content, like the type of course. The 

3 first one that I had was internal medicine, which is known to 

4 be a pretty hard exam. It covers a lot of material, and it's 

5 pretty intricate, like, medicine-wise. 

6 And because it was my first clinical rotation and we 

7 didn't have a class ahead of us to like give us pointers or 

8 anything, I was kind of just thrown into a new context I had 

9 never really been in before. And so I wasn't able to get to a 
10 lot of material during the course, like the reading that was 
11 assigned, but I learned a lot in clinic. And so I didn't score 
12 as well as probably other ones, but I passed. And like I think 
13 my OB and my peds I did -- and psych I did really well on 
14 because I was able to get to the material during the course and 
15 I was able to show that I knew that. 
16 But on the OB one, I -- we also have OSCEsS that go with 
17 the shelf exams in order to pass the course. And that's a 
18 clinical test. So we have a standardized patient, and we go in 
19 and see this patient. And then we have to write a note that -- 
20 it's like the history is a paragraph and the physical findings 
21 are a paragraph. And then you list your differential 
22 diagnosis, so what you think it could be. And then you also 
23 have to list the support for each diagnosis, and you're 
24 supposed to list -- so there's three -- like you can put three 
25 differential diagnoses. You can put more but I never got that 


EX 3-45 


Case: 20-1058 Document: 14-2 Page: 105 Date Filed: 02/07/2020 


RAMSAY - DIRECT 46 


1 far. And then you are supposed to put at least three support, 
2 whether it's historical findings or physical findings, for each 
3 diagnosis that you put. And then there's a line for any 
4 diagnostic tests that you want to order. 
5 And -- so it's a lot of writing. And so even if I got all 
6 the information in the clinical encounter, I usually didn't 
7 have enough time on the OSCE to like get my thoughts out and 
8 organize it and put it in the framework. And when I type, I 
9 still mess things up. So I spent a lot of time trying to make 
10 sure I had the right words, like it said what I was trying to 
Al. ° says 
2 And so usually I would run out of time. And on that one, 
13 the OB one, I learned that if you put diagnoses in the 
14 diagnostic part -- the diagnosis part but you don't put the 
15 support that you have in that support part also in the 
16 paragraphs, it doesn't count. And so I failed that OSCE. 
tee And then I also failed a neuro OSCE twice because I hadn't 
18 gotten to the reading that the OSCE was based off of. 
19 And so my clerkship director after I failed the first one 
20 met with me and said you did a phenomenal job on the patient 
21 encounter, you asked all the right questions. I think you're a 
22 like little too specific in your -- what you think it might be 
23 and maybe like make it broader, but I can't give you much more 
24 because it would give it away. 
25 And so I tried again. The same thing happened. And she 
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was like, I'm sorry, you failed this again. Why don't you take 
a look at this reading specifically and then, you know, come 
back in a week and we'll try again. 


And so after I had been pointed to a specific reading and 


I had the time to like have it read to me with my computer, 
then I passed. 


QO. You said that you didn't get to the reading initially. 


Why was that? 


A. There's just too much reading and we were in clinic a lot 


or like our clinical hours were -- like we had long days. And 


so at the end I would do as much reading or studying as I could 


get to without compromising like my health, because I needed to 


sleep in order to take care of patients. I didn't want to 


compromise my decision-making ability, like when I'm taking 


care of other patients. So I would do as much reading as I 


could each night, and if I had like a lunch break during the 


day, but I just didn't get to all of the reading. 


And like in the clinic, if I don't have my computer, I 


don't have access to the software that I use to read to me, so 


it's like I am stuck trying to use this method, which, you 


NM NO NO NHN ND 
oO BP Ww NO FR 


know, doesn't really work if you only have like ten minutes to 


read in between cases or something. So I didn't get to a lot 
of the reading assignments. And that was one that I didn't get 
to. 


Q. So you testified earlier that you applied for 
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accommodations for Step 1 of the USMLE. 


Can 


you tell me how you did that? 


A. Sorry, can you repeat that? 


‘ey You 


Step 1. 


testified that you applied for accommodations to take 


What did you do to apply for accommodations? 


A. So I -- there's like an applica 


tion that they -- form that 


they have online. And I printed that out, and I had the 


guidelines that they publish. And I filled that out, and 


there's also a form that the school has to fill out that 


certifies that I received accommodations there. And -- 


er We can actually take a moment, Your Honor. We have 
binders, and I don't think that we've given them yet, with the 
exhibits prepared. 


THE COURT: Sure. 
MS. VARGAS: Shall we provide that to you? 


THE COURT: Yeah. You can leave a copy here and make 


sure your witness has a copy so that she can identify the 


exhibits. 


it later. 


Let's move along. 

MS. VARGAS: May I approach? 

THE COURT: Give it to your witness first. I can get 
Watch yourself. Don't hurt yourself. 

MS. VARGAS: On the clerk's bench? 

THE COURT: That would be fine. Thank you. 


Are we going to need our markers or pencils 
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or anything like that? 
MS. VARGAS: No. We can put those away. 
THE COURT: Very good. 
THE WITNESS: Sorry. 

BY MS. VARGAS: 


Ou So the book of documents in front of you is open to the 


document that I'd like you to look at. 
Do you know what that document is? 


A. I think that was an email I sent to the USMLE or NBME 


disability services asking about like what I would need to do 


to apply for accommodations. 
THE COURT: What exhibit number is that? 
THE WITNESS: 1? 
THE COURT: Very good. Continue, Counsel. 
BY MS. VARGAS: 


O% So. ENS: 2e Exht bit) an. the: bander: 


If you could look through that first exhibit and let us 
know if you know what the entirety of the first exhibit is. 
A. You want me to say what things are as I get to them? 
Oe Right. 


A. So after the email is the form that I filled out to submit 


my request, which is the NBME's form. Sorry, at the top it 


says USMLE form, but that I submitted for my request. 


And then the next one is the one my school sent that said 


what I received at school in terms of accommodations. And 
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ve, that I received them. 


On page 8 of 83, the numbers are at 


what is that document? 


50 


the very 


It says it's the USMLE's certification of prior test 


And then what's the next page? 


That is my personal statement that I submitted 


Did you write your personal statement? 


How did you write your personal statement? 


there are fi 
Os So, okay. 
bottom right, 
A. 
accommodation. 
Or Okay. 

A. 

Or 

A. Yes, with help. 
OF 

A. 


A lot of -- like I would try to write my ideas 


usually like either in a table or a bulleted list. 


mom would help me expand that and put it in words. 


would go back through and try to add more to it and 


with it. 


out, 


And then my 


And then I 


make it 


meet the guidelines that they published. And then my mom would 


go back and edit it. And we would just go back and 


it was like cohesive and made sense. 


Q. 


forth until 


How much time did you spend writing this personal 


statement approxima 


A. 
Q. 


Probably more 


Turning to the 


of 83. 


A. 
Q. 


Do you want me 


What 


is 


that? 


t is 


the -- 


tely? 


than a month, maybe months. 


next document in this exhibit, 


to identify it? 


my medical school's request for 
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accommodation that I filled out. And then I think the 
following pages are the supplemental writing -- things that I 
submitted. 

(ey Turning to page 32 of 83, you do you recognize that 
document? 


A. Yeah. 


Os What is that? 


A. That is Dr. Tanguay's letter from when I was in like first 


or second grade. 


Oh What comes after that in this document? What else did you 
submit? 
A. There's another letter from her, from like three years 


later. Page 34 is a physical exam that my primary care 
provider at the time filled out and -- as part of my med school 
like entry requirements. Then the following page is Dr. Smiy's 


notes, records that I had from when I requested accommodations 


at OSU. And so they -- I sent those because they talked about 
the ADHD. 
And then -- do you want me to keep going? 


Oe If you could just flip through this and let me know if 


this is all of the information that you provided to the NBME 


when you first requested accommodations. 
MS. VARGAS: Your Honor, do we need to have these 
admitted into evidence? 


THE COURT: You can move them in at the conclusion of 
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the hearing. 
MS. VARGAS: Okay. 
THE COURT: That's if you want them to be considered. 


That's your call. 


THE WITNESS: There seems to be mostly everything. 
And then there's also the email of receipt from the NBME. And 
they asked for my MCATsS score report. 
BY MS. VARGAS: 
Q. And did you provide that? 
A. Yes. 

MS. VARGAS: I'd like to move to have this admitted 
into evidence as Exhibit 1. 

MR. BURGOYNE: We don't have any objection. In the 
interest of sort of moving more quickly through this two-day 
hearing, my assumption was we weren't going to go through every 


document and try to prove it up and get it into evidence, but 


we haven't had a chance to discuss that with counsel. 
I don't know if Your Honor has a preference. 


THE COURT: Very well. I'll grant the admission of 


this document and you can talk about it during our break and 


reduce the time process that we're here. 


MR. BURGOYNE: Thank you, Your Honor. 


THE COURT: Sure. 


(Exhibit P-1 admitted.) 


BY MS. VARGAS: 
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Ox What happened after you submitted this application for 
accommodations the first time? 


A. I waited more than the 60 days that they recommend. And 


then I got denied the accommodations. 


Ox Did the NBME give you any accommodations at all? 


Og And what did you do? 


A. Then I talked to my school and asked them what I should 
do, whether I should try to appeal or reapply or like if they 


thought I should just take the exam. And everybody that I 


talked to in the like student affairs or the testing people 


said that I should take the exam to try to stay on track with 


my expected graduation. 
Did you do that? 


I did. 


I failed. 


QO 

A 

Oy And what happened? 
A 

Q When did you find out that you failed? 
A 


A month after I took it. And I believe I took it in July 


of 2017 and found out in August. 


om So then what did you do? 


A. So then I tried to figure out what my best option to move 
forward was. And I knew that I needed the accommodations that 
I had requested to be able to show my knowledge on the exam. 


And so I tried to find an evaluator who could do the testing 
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like that I thought was needed to show that I did have these 


disabilities and the need for the accommodations I had 
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requested since the NBME had said that I didn't have the 


documentation showl 


ng this. 


And I scheduled an appointment with the first available 


person who had an availability who was willing to do the 


testing. And that 


the fall. And then 


meeting with them. 


get the report from 
evaluation. 

And then I was 
the school, because 
for accommodations 
description of scho 
asked the school to 
waiting for that. 
Ruekberg and Dr. Ho 


accommodations and 


was several months out, I believe 


I had to wait for the actual tes 


And then had to wait several mon 


-- it's Dr. Lewandowski who did 


in like 


ting after 


ths just to 


the 


also waiting for letters of support from 


they had found a document about applying 


and provided that to me. And in there was a 


ols providing a letter of support 


7 SO" 


do that. And they did. And so I was 


And I was waiting for the letter from Dr. 


utman to describe why I needed 


what they -- and how they helped. 


And so once I got all of those pieces in like June, I 


submitted my second 


application. 


QO. Okay. And what did your school do when they found out 


that you failed Ste 


p 1? 


A. Well, first they made me drop all of the courses I was in. 


And then because I 


was the first person to fail Step 
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in the first class of -- I was the first. And they didn't 
really know what to do. And in their policy manual -- well, 


now it's called the policy manual, but their handbook at the 


time said that the test should be retaken in three months 


unless there were extenuating circumstances. And they thought 


that mine was an extenuating circumstance. And they wanted me 


to be able to get the accommodations that I need. And so they 


had me go on a leave of absence, which by the time they figured 


this out was in March. And so they backdated the leave of 


absence to August when I found out I failed. And so that they 


would pause the timeline that requires me to take it in the 


three months but also the timeline for how long we have to 


complete our school -- our education. 
‘oF So then when did you submit your second application for 
accommodations? 


A. I believe that was June of 2018. 


QO. And what did you ask the NBME to provide? 


A. Double testing time and a separate room and extra break 
time at that time. 


Ox And what was the purpose of the double time? 


A. To give me the time that I need to work through and read 


each question and the answer choices, since I can't read all of 
the questions in that -- the given time. And also to, like, 
have time to read aloud and use the compensatory mechanisms 


that I do use and to move around when I need to and especially 
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1 like because I have the clotting disorder, to walk when I need 

2 to so that I don't increase my risk of having another clot. 

3 And to be able to like fidget and read aloud and do the things 

4 that may be distracting but also things that I need and not 

5 take away time from the exam. 

6 And then -- did you only ask about the time? 

fn Oe And then what happened with your second request for 

8 accommodation to the NBME? 

9 A. They approved the room and the -- the separate room and 
10 the break time, but they denied the additional testing time. 
i “Oe And what were the disabilities that you had listed as 
12 needing accommodation when you applied for accommodation to the 
13 NBME? 

14 A. The first time or the second time? 

TS Oig Second time. 

16 A. ADHD, dyslexia, migraines with aura, and DVT with 

17 postthrombotic syndrome and my clotting disorder. 

18 THE COURT: And the first time was it ADHD and 

19 dyslexia? 

Z0 THE WITNESS: Yeah, dyslexia and ADHD because I didn't 
21 know at that time that I could request accommodations for 

22. Clotting disorder, DVT and the migraines. 

23 BY MS. VARGAS: 

24 Q. When do you get migraines? 

25 THE COURT: Go ahead. I was going to ask one further 
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question. 
MS. VARGAS: I'm sorry. 
THE COURT: In reference to your failing the first 
test, you failed the first test by 1; is that correct? 
THE WITNESS: That is correct. 
THE COURT: You had a what, 160 or 159? 


THE WITNESS: I had 191, and it needed 192 to pass. 


THE COURT: And that's without any accommodations at 
all? 

THE WITNESS: Yes. 

THE COURT: Very well. You can continue, Counsel. 
BY MS. VARGAS: 
©. So what happened with your second request for 
accommodations? 


A. They approved the room and the break time but not the 


additional testing time. 


ex So what did you do? 


A. So I -- in their denial letter, they had said that I 
didn't have sufficient documentation of my -- or objective data 
of my slow reading, which I figured was something I could 


provide, so I got additional testing to address that. And so 


did that, and I -- I don't remember if I wrote another personal 
statement or not, but I submitted that. And they denied -- 


they still denied my request. 


Q. Who provided this new testing? 
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de. Bs Dry. SmLeh. 

2 Q. Where is he employed? 

3 A. Michigan Dyslexia Institute. 

4 Q. How did the testing that he provided compare to other 

5 testing that you received from -- over the years? 

6, Fes It was different. It actually tested like -- it was 

7 reading specific versus testing my head before. It was more 

8 like just cognitive ability in general. And so he had me read 

9 a lot of -- a lot of just like paragraphs or questions 
10 sometimes versus like before the tests were like one word, like 
ll can you read this one word, which if it's one word, I can 
12 generally like sound it out or if I -- it's something I 
13 recognize, I might know it. But it's also not crowded by like 
14 being in the middle of a block of text. And usually the prior 
15: ones wéeren’ttimed; and some of Dr. Smith's weré timed. «And 
16 then he had like different computer based tests for, like -- 
17 before I had one where you click on the letter X and then it 
18 shows you some other stuff in between. And then Dr. Smith's 
19 was both like visual and audio, so I had headphones. And they 
20.- Said. or showed: the number <1.:6r. the number 2} and: then T had: to 
21 click I think for number 1 whether it was said or showed. 
22 Q. £4And what happened after you submitted Dr. Smith's 
23 documentation and your -- to the NBME? 
24 A. They denied it. 
25 Q. And then what did you do? 
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A. And then I filed the complaint. Well, actually, we 


submitted a letter for reconsideration, and they denied it 
again. And then we filed a complaint. 
MS. VARGAS: Your Honor, I have -- all of her 


applications for accommodations are in this binder. I'd like 


them to be in evidence, but rather than taking all the time to 


go through all of them, if counsel doesn't object and Your 


Honor is amenable, I propose that we just admit to evidence all 


of the applications for accommodation, which are Exhibit 1, 2, 


3 and 4. 


MR. BURGOYNE: I don't have any objection to that, 
Your Honor. 

THE COURT: Very well. They're admitted. 

(Exhibits P-2, P-3 and P-4 admitted.) 

MS. VARGAS: Thank you, Your Honor. 


Your Honor, might we take a break? 


THE COURT: I wanted to go 15 more minutes before we 


break for lunch. I have a conference call in another case that 


I have to take at 1:00, and so I'm trying to have a lunch and 
do business also. Okay? 
MS. VARGAS: Are you okay for another 15 minutes? 
THE WITNESS: Yeah. 
BY MS. VARGAS: 
Q. If you could turn to Exhibit 19. 


A. Okay. 
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Oz And then do you recognize what this is? 

A. I believe it is the MCAT or a version. 

Ox If you could turn to page 7 of that exhibit. The numbers 
are on the very bottom right corner of the page. 

At Okay. 

Q. Could you explain how you took the MCAT without 
accommodations? 

A. Sure. Do you want me to like walk you through overall, 


do you want me to go through a question? 


Q. 


Piss 


Q. 
A. 


deposition wit 


Q. 
Pes 
it? 


Q. 


Well, look at a question. 


Why don't you start with the first question. 


Okay. 


How would you go about answering the first question? 


Is this 


Yes. 


I have notes on that. 


Would that help you remember how to -- how you answered 


the same exhibit that the NBME had in their 


th me? 


these questions? 


As 


Yeah. 


or 


Can I use those to help me describe 


MS. VARGAS: Your Honor, may I show her? And I have a 


copy for everyone. 


THE COURT: Yes. 


MR. BURGOYNE: I've never seen the notes before, Your 
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Honor, so that would be great. 


MR. BERGER: It's just an annotation. 
MS. VARGAS: May I approach, Your Honor. 
THE COURT: Sure. And counsel need not ask permission 


to approach your witness to give her an exhibit to assist in 


this testimony. 
THE WITNESS: Okay. So generally when I go through -- 
BY MS. VARGAS: 


Q. Can you explain -- go ahead. 


A. Like if I were going to do the first passage, I would skip 
ahead to the question, and I would -- there's like a number of 
questions. And then I would read the last line, but in this 
case this only has one line, so I would read the line. And I 


would do it -- if it was something I could answer without 


reading the passage, I would. If it was something like that I 


needed maybe numbers to do, so like it's math, which like here 
I talk about -- and I highlighted it in blue, which means it's 
a formula, like a math formula. And so I knew that there would 
be numbers in the passage that I would have to use to solve it. 


And I don't think my comments that were on here show up, but I 


had written where on the page went with each number. 


But I would pretty much look. And it says in the 
question, based on the passage, the volume of the collected CO2 


gas at the -- and then I can't see what's there -- was closest 


to which of the following. And then it gives like one of the 
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variables. And so I would basically look for where it's CO2 


gas, and then it says -- I basically would find the numbers 


there. And then because numbers stand out as opposed to a 


chunk of words, I would highlight those. And then I would plug 


them into a formula. And I pretty much didn't read any of the 
passage. 


And then I would move on to the next question, and I would 


read that. And if I knew that without having to read anything, 
I would answer that. 


And then in the third question, where there is like a 


couple lines, I would still start with the last line. And it 


says, like, compared to the volume and reaction and to the 


volume in reaction 1 and the volume in reaction 3 would -- and 
then so I saw where there was three reactions. And so based on 


that, I would see if I could answer it, which I couldn't. So 


then I would look to see if I could see where it said something 


about reaction 2, because that's what it's referencing, like 


the reference point. And at the bottom of the page, there's 
like a number 2. 


So I saw that it was reaction 2, and then I read that 


reaction 2 was best. And so if it was best, then I would 


probably guess that the other two were lower U. So -- 
Og So when you took the MCAT, did you have time to read the 
entire test? 


A. No. 
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O% Do you know if other students had time to read the entire 
best? 
A. Yes. 

MR. BURGOYNE: Objection, Your Honor. I don't think 
there's any foundation for that testimony. 

THE COURT: I'm going to sustain the objection. 


BY MS. VARGAS: 


Or. Did you take any test prep courses -- 
A. Yes. 
Os -- before taking the MCAT? 


And what test-taking strategies did you use, did you learn 
in that class? 


A. I didn't necessarily learn any new ones, but I -- the ones 


that I pretty much used my whole life to kind of do the minimum 


reading possible, which was read the question line and then the 


answer choices and then if needed go back and read something 


from a passage. That's how they recommended reading it in 


order to be able to answer the questions that didn't require a 


lot of reading first and get through as many of those as 
possible. And then if you have time, go back and do the other 
ones that required more reading. 

OE How many multiple choice options for answers are there on 
the MCAT, the questions? 

A. Four. 


Q. Is that different from Step 1? 
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A. Yeah. 
Oe How many multiple choice answers are there on Step 1 
questions? 
Pov It varies. There can be anywhere from four to like 


whatever J or K is, so like ten or more. 
on Ten or more options to answer? 
A. On some, yeah. 


Oo. And so did you use other self-mitigation strategies to 


take the MCAT beyond what you learned in your test-taking prep 
course? 


A. I mostly used that -- like the how to answer, not read. 


So I read the question without reading a lot of the passages. 


And then because there wasn't like a guessing penalty like 
there was on the ACT, you know, when it would get to like the 


five-minute warning at the end, I would just go back and select 


answers to make sure that all of them were filled so at least I 


would have a chance of getting credit for some of the ones I 


couldn't get to. And then with like the remaining five 


minutes, try to go back and read if I could to maybe get one or 
two of the answers more. 
I wasn't allowed to like read aloud or anything. I 


would -- like on the scrap paper, I think there was a paper for 


the MCAT, I would like draw things to help me like understand 
or work through math or anything like that. 


Oi: And those mitigation techniques that you used on the MCAT, 
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were you able to use those on Step 1? 


A. No, not really. 


Q. Why not? 


A. Well, I can't skip reading on Step 1 all of like -- it's 


set up differently, so it's not just like one long passage and 
then like six or seven questions. It's like a passage as a 


question and then the answers. And it's like that for each 


question, but some questions have videos or pictures or you 


have to listen to a heart murmur in addition to like a 


paragraph that you have to analyze. And everything in that 


paragraph is important. And you have to take that information 


and like consider all of it in order to be able to answer the 
question. And so I can't just skip reading on the MCAT -- I'm 
sorry, the USMLE Step 1. 

Og When you took Step 1, what was your strategy? How did you 
go about taking that test? 

A. So I mean, I can walk you through it again, but it's kind 
of the same, like. I would start at the beginning, so we only 
had like an hour per block. And if I could understand, I would 


read the last line of the question prompt or whatever, which 


was the question line generally. And if I understood what it 
was asking and I could answer it, I would -- like if it was 


something I knew what it was asking, I would read the answer 


choices so I knew what to look for in the body of the question, 


and then I would read the body of the question and highlight 
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didn't have a lot of time, 


66 


the answer choices that would help me 


m. And then I would answer. And because I 


I didn't take a lot of time to like, 


you know, second guess myself and would move on to the next 
question. And I would do as much as I could. And then if I 
got to a question that was -- like I couldn't understand or I 
was confused by the question line, I knew not to spend a lot of 


time trying to figure that out and I 


one. 


If the question body was particularly long, 


you know, 


would -- 


would mayb 


move on to the next one. 


tha 


tC wou 


take 


like -- I'm not sure. I have notes on that 


too, of how I went through the test. 


But I would go back, 


would move on to the next 


then I would, 
And then generally I 


ld be a first pass of the questions. And that 


and I would have like half, around 


half of the time left and a lot of the questions left. And 


then I would go back to the ones I hadn't got to, 


would probably be 


the -- 


I woul 


d go 


line. If I understood it, 


and then they 
the longer ones. And I would try to read 
through it the same way and read the question 


I would read the answers and then 


try to look for the information in the body paragraph that 


would help me distinguish between them as I read the body and 


then answer the question. 


And because I knew I didn't have a lo 


spend a lot of time second guessing or any 


t of time, I wouldn't 
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would move on to the next one. 


And then I would get through the second pass. And then if 


I would maybe have, I don't know, 10, 12 minutes left and have 


probably 20-some questions left. And -- or like around 20 


questions left. And then I would take the last 10, 12 minutes 


to go through the ones that were confusing to me at the 


beginning and see if this time when I read the question line I 


understood it. And if so, I would do the same thing and go 


through and pick an answer. And then when the timer gets to 


five minutes, it flashes on your screen and it makes you select 


to -- like it pops up in the middle, and you have to ignore it. 
And then -- so at five minutes, I knew there were five 
minutes left. And I would go and put an answer for any that I 


haven't gotten an answer for or hadn't had the chance to read 


the whole question. And then I would -- after doing that, 


would try to go back through to the ones that I hadn't gotten 
to and still try to read as much as I could and maybe answer 


one or two. 


Os Did you have the time that you needed to show what you 
knew on Step 1? 
A. No. 
Q. If you could turn to Exhibit 20 -- 

THE COURT: We'll take our break now. We'll be in 
recess until 1:30. All right? And enjoy your lunch today. 


(Luncheon recess at 12:45 p.m. until 1:30 p.m.) 
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THE COURT: You may be seated. 

Are we ready to proceed? 

MS. VARGAS: Yes, Your Honor. 

THE COURT: Ma'am, would you resume the witness stand, 
please. 

And I'll remind you, you are still under oath from 
previously being sworn in. Do you understand that? 

THE WITNESS: Yes. 

THE COURT: And this pitcher here is for you along 
with the water. If you want it down there, that's fine. If 
not, I'll move it so I can watch you. 

THE WITNESS: Perfect. Sorry. 

MS. VARGAS: Your Honor, we had been discussing 
Exhibit 19 and 20, and I would like to move to have Exhibits 19 
and 20 moved into evidence? 

THE COURT: I take it there's no objection thereto? 

MR. BURGOYNE: Certainly not to 19, Your Honor. 

THE COURT: What is 20? 

MS. VARGAS: It's the Step 1. 

THE COURT: Sample test questions? 

MR. BURGOYNE: That's fine. I didn't realize we had 
gotten to those. Thank you. 

THE COURT: Very well. They're both admitted. 

(Exhibits P-19 and P-20 admitted.) 


THE WITNESS: Are we looking at one of them? 
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BY MS. VARGAS: 

Ox Jessie, if you could look at Exhibit 19, about halfway 
through that exhibit, it says Verbal Reasoning Section. And 
it's page 29 of 74. 

A. Okay. 

Q. And if you could turn to page 31 of 74. 

What is this? 

This is a passage, the first passage. 

How would you go about answering this passage? 

Well, I would -- 


Answering the questions about this passage, I should say. 


> iO PF O Pp 


I would go to the questions. And similarly, I had like a 
marked-up, annotated version from before. But I would do the 
same thing. I would read the last line, the question line. 
And if there was something that was like -- said like referred 
to, paragraph whatever or line whatever, and what does this 
word within that mean, or something like that, then I would do 
those first, because it told me where to go. So I wouldn't 
have to read all of the passage. And then if there were other 
questions that I could answer or reason through without 
reading, I would answer those. 

And then if there were things that were like italicized 
words or something that would be a little easier for me to 
visually find in a passage that were talked about in the 


question, then I would try to find those and just read around 
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those in the passage. And I think in my notes, I highlighted 
to show where I would read and where I wouldn't. 
OF Would it help you remember how you answered these 
questions if I showed you your annotated notes? 
A. Yes. 

MS. VARGAS: May I do that, Your Honor? I'm happy to 
provide copies. 

MR. BURGOYNE: I don't have any objection, Your Honor. 
I don't know that this is an annotation of how she actually 
answered her questions on the MCAT. It's something they 
created for the purposes of today. 

THE COURT: Very well. You'll have an opportunity to 
cross-examine the witness on it. 

MR. BURGOYNE: That's fine. 

THE WITNESS: Thank you. 


BY MS. VARGAS: 


Oe So Jessie, can you explain what you did with this 
document? 
A. Yes. So after it was provided in the deposition, I tried 


to explain how I would go through, but it didn't seem to be 
very clear. So I annotated the document, and I went through -- 
like for the physical sciences, I went through and kind of 
showed like the order I would go through and how I would do 
that. 


But for the verbal reasoning, where it was pretty much all 
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reading, it was harder for me to just -- there was no formulas 

really for me to show like what formula I would use. So I went 
through, and I basically had to take this in order to annotate 

it. 

And so I went through like I would go through it if I were 
taking it, and then tried to annotate what I was doing as I did 
Lt: 

And so for like 43, I would read it, which says: Which of 
the following developments would be least likely to be useful 
to photo trappers? And then I would read the answer choices 
and see if there were anything that I could rule out. 

But since I don't really know what photo trappers are, I 
would probably look back at this document and see if I could 
find where it was in there. 

And just kind of glancing, I saw where there were like 
two dashes in the fourth paragraph, which kind of caught my 
attention. And then I saw next to it was photo trapper. And 
so then I recognized that and said so. And then would have 
read a little bit around there. 

But -- and then I went through and did kind of the same 
thing for each question. But apparently when I did this for 
real, I probably, because I didn't know what photo trappers 
were, I went to 44 and then started with that one. And it 
said: What was the main purpose of the fourth paragraph of -- 


I'm sorry, the main purpose of the fourth paragraph of the 
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passages to. And then -- so because it pointed to the fourth 
paragraph, I would go through and read the fourth paragraph and 
then recognize the photo trapper from the first question. And 
then reading that paragraph, I think I would have guessed on 
the main purpose. And I ruled out A and B, and then I would 
have guessed on D. 

Do you want me to reason through that or -- 
ey No. So looking at the passage, how much of that passage 
would you have read in order to answer the questions? 

A. Well, I tried to show where I would read by like 
underlining or describing where I would start reading or -- and 
reading. And so I calculated -- sorry. 

I calculated like how many words versus how many words 
were in the whole passage. And I did that by copying the 
passage and putting it in Word and using word count. And then 
where I would start reading and end reading on here, I would 
highlight that in the Word document and have it do the word 
count for me. So I would figure out how many words I actually 
read of the actual passage, which is at the top of the page. 
And I did that for each passage. 

Q. So all of the cross-throughs and the highlights and the 
red words that are on this document, who wrote those? 

A. I did. 

Q. Did anybody help you with that? 


A. No. 
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MS. VARGAS: Your Honor, I would like to move to admit 
her annotated verbal reasoning section into evidence. 

THE COURT: Okay. No objections, it will be admitted 
into evidence. 

MR. BURGOYNE: You're correct, Your Honor. No 
objection. 

THE COURT: Very good. 

(Exhibit P-19A admitted. ) 

MS. VARGAS: Is that 19A? 

THE COURT: Is this an additional number that you're 
submitting? What was the last number? 

MS. VARGAS: This was an annotation of Exhibit 19. 


THE COURT: Right. So you want to have it marked as 


19A? 

MS. VARGAS: Yes, please. Thank you. 

THE COURT: Very well. We'll mark it as 19A. 

MS. VARGAS: Thank you. 

Should I give a copy to the Court? 

THE COURT: Sure. Put it right down there. And we'll 
include it in our -- that's fine. 


BY MS. VARGAS: 


Q. If you could turn to Exhibit 13. 


A Okay. 
Q. Do you recognize that document? 
A Yes. That's our medical student policy manual or our 
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handbook. 
OF And is this the handbook that's in effect currently at 
your medical school? 
A. I believe so. 
MS. VARGAS: I would like to move to have Exhibit 13 
admitted into evidence. 
MR. BURGOYNE: No objection, Your Honor. 
THE COURT: It's admitted. 
(Exhibit P-13 admitted.) 
BY MS. VARGAS: 
And then turning to Exhibit 14. 
Okay. 
If you could turn to page 8 of 13. 
Okay. 
Do you recognize this document? 
Yes. 


What is this? 


FPO FP Oo FP OO PP O 


This is a letter from my school, specifically from Dr. Z 
or Ziemkowski in response to my request for an extension to my 
leave of absence. 

Obs And what was the school's response to your last request 
for a leave of absence? 

A. That they would only extend it until March 2nd. 

Q. And after March 2nd what happens? 


A. If I can't get accommodations and take the test by then, I 
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will be forced to withdraw or I will be dismissed from the 
program and I will be done. 

Or What happens if you withdraw from the program? 

A. Technically, I can reapply, although I was told very -- 
they made a point of telling me that doesn't mean that they 
will re -- like re-accept me to the school, just that I have 
the opportunity to reapply, versus if I was dismissed from the 
school, then I would not be allowed to reapply. 

0% Would you be able to apply to other schools if you were 
dismissed from Western Michigan? 

A. I could apply, but the chances of me being accepted 
because I had already been enrolled in another school and been 
forced to withdraw or withdrawn and I had not already passed 
Step 1, then I would have a very -- it would be very unlikely 
for me to be accepted anywhere. 

MS. VARGAS: I would like to move to have Exhibit 14 
admitted into evidence. This is the packet of leave of absence 
documents. 

MR. BURGOYNE: No objection, Your Honor. 

THE COURT: Very well. It's admitted. 

(Exhibit P-14 admitted.) 


BY MS. VARGAS: 


OG Jessie, why is it important to you to have accommodations 
on Step 1? 
A. Because the accommodations I requested are the 
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accommodations I need in order to be able to read all of the 
questions and therefore have the opportunity to answer the 
questions based on my knowledge. And if I don't have the 
opportunity to read all of the questions, then the score that I 
get isn't an accurate representation of what I actually know 
and my competency of the material. And if I don't have the 
opportunity to show that, then my score doesn't accurately 
reflect -- like if I pass, I should be able to know that I 
passed because I knew the material. And if I fail, I should be 
able to know that I failed because I didn't know the material, 
not because I wasn't able to read the questions and have an 
opportunity to answer them, like other students get to. 

Q. And what importance, if any, does your score have on 
residency match? 

A. It's huge. That's the first thing that programs look at. 
And if you failed, they may not even look at the rest of your 
application. It may get filtered out before they even see your 
name. And if you have -- if you have a low score even, like if 
you pass and have a low score, they still may filter you out. 
So it's huge. 

om If you had received a 192 on Step 1 without accommodation, 
do you believe that would have been representative of your 
ability? 


A. No. 
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ri Because it would have been a score based on me only 
getting to read part of -- like some of the questions and not 


all of them. So they don't know whether I don't know that 
material or I never got to see the questions and didn't answer 
the questions based on my knowledge, so they were just random 
guesses. 

So when my score is compared to everyone else, my score 
looks like -- they take it at face value, like that was my 
ability. And they don't know that I didn't get to answer or 
see -- read the questions for a large portion of the test, and 
they don't know that I actually do know the material and I can 
do this. And they think that I am not as competent as other 
students, and so they don't give me the opportunity to show 
that. 
oF What will you do if you can't take Step 1 by March 2nd? 
A. I don't know. I haven't gotten that far. 

Q. How many of the questions on your Step 1 attempt do you 
estimate that you could read completely? 

A On Step 1? 

eS) Uh-huh. 

A. I believe it was 65, about 65 percent, to 70. 

QO How do you make that estimate? 

A When I was going through the test, based on how I had gone 
through, you have an option to like mark the question. So by 


the time I hit that five-minute warning and I had to fill in 
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guesses, the ones that I had guessed on, I marked. And I like 
kept track of about how many I had marked or had -- that were 
left when I guessed on them for each section. And it was 
roughly overall about 65 percent of the ones -- sorry, like 

35 percent I had guessed on. And I had only gotten to about 

65 percent, an average over all of the sections. 

Os How did you prepare, study for Step 1? 

A. I did a lot of things. I listened to Pathoma lectures and 
watched them. And they show you pictures and they talk about 
it and they relate everything to not only a clinical context 
but the test and how it -- like how it's important to the test. 
And I used First Aid, which is a book -- a review book that's 
well known. All of these sources are well known for medical 
students. But it's like the bible of studying for Step 1. And 
it is a review source. 

And then I also used the UWorld question bank and Kaplan 
question bank. And I would go through those questions and then 
answer them. And if I got them wrong, or even if I got them 
right but maybe didn't know exactly why it was right or I 
wasn't confident on the material, it would give an explanation. 
And I would read and process that explanation. And then I 
would write it into my First Aid book and draw pictures like in 
the relevant section. And then if there wasn't enough room to 
fit it there, I would do it on notebook paper and shove that in 


my book in there, so it would be in there. 
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And then I would watch a lot of online videos, like 
OnlineMedEd or the Pathoma, which breaks things down but it 
walks you through. And it's visual, and somebody is talking to 
me so I don't have to read it, so it helps me process and 
review a lot faster than if I were to have to read it. And 
then I compile all of this, and I write it down and I keep 
doing questions and I repeat. 

We would do practice questions with like friends who were 
also studying -- or sorry, practice tests. And they would read 
the question and then we would both like separately select our 
answer and then go through the explanation. 

‘ey What do you mean, they would read the question? 

A. My friends who are supportive of me and study with me, 
they read the questions out loud so that I don't have to read 
them. And also it doesn't slow them down waiting for me to 
read the question and get to my answer while they've already 
read it and got their answer. And since it's like a -- it's a 
really fast-paced time. Everybody is trying to cram as much 
knowledge into their brains as possible before they take Step 1 
over like the course of a couple months. 

And so if I'm there slowing them down, like that's not 
okay. And so they would read it so that I could get the 
material and answer the question. And they could do it, so... 
Q. Have you done any preparation for Step 2? 


A. Yes. 
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QO. What is Step 2, Step 2CK? 
A. CK is clinical knowledge, which is a similar test to Step 
1 in that it's computerized, like written test, like multiple 
choice questions. But it is more clinically focused, but 
because of that, the questions are longer and have more 
information in them that you have to like analyze in order to 
answer the question. 
Or, Can you explain what you mean by the questions are longer? 
As compared to Step 1, how much longer are they? 
A. I'm not sure exactly, but I just know that looking at the 
screen, like if a Step 1 question is like this, the Step 2 can 
be anywhere from like a paragraph to like sometimes they're 
like a page. And they have more information, like labs and 
stuff, whereas the Step 1 does have labs and stuff that you 
have to coordinate or consider in coordination with the other 
information sometimes, but Step 2 has a lot of more of that, 
because it's more clinical. So there's a lot -- there's more 
information you have to integrate to answer the question. 

Will you need accommodations for Step 2? 


Yes. 


Specifically CK? 


Q 
A 
Q. What accommodations will you need for Step 2? 
A 
@ Yes, I'm sorry, for CK. 

A 


I will need double time and I will need a separate room 


and break time, just like I do for Step 1. 
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Os At any point did you request that the NBME provide speech 
reading for your test? 

A. No. 

Q. Why not? 

A. I didn't know that it was allowed. I didn't know it was 
something they offered. It was a fairly new thing. I didn't 
know it was available for a long time as an accommodation in 
general. And so by the time I found out, it was pretty -- I 
think I was in my -- as a test accommodation, let's see -- I 
think it was in med school when I realized it was a thing. So 
I didn't know I was allowed to ask for it. 

Q. Would that help you? 

A. I believe -- I believe it would, but I would have to know 
the system that was used. Like I wouldn't -- I wouldn't -- it 
would help me to have something read to me as opposed to me 
struggling to read through it, but if I didn't know how to use 
the system that they use on the test before going into the 
test, then I wouldn't want to like waste time trying to figure 
that out on the test, if that makes sense. 

O% Did you ever request that the NBME provide you with paper 
tests rather than a computerized version? 

A. Not -- I don't think for Step 1, but for the other NBME 
exams that our school receives or gives, like the shelf exams 
or the -- they're called like CBSE exams, the comprehensive 


basic science exams that our school gave, they had requested 
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from the NBME that the test be given on paper because that's 
how they provided their exams to me. And the NBME responded to 
them that that wasn't allowed, they don't give anyone tests on 
paper, because it's a computerized exam. And so I assumed that 
that was not allowed at all, so I didn't request that for my 
Step 1 exam. 

Os What accommodations -- did you have accommodations for the 
other NBME exams you took that you just mentioned? 

A. The CBSE ones? 

oF Yes. 

A. For the ones that counted for our -- either like moving on 
into third year, the clinical year, or the ones that were like 
shelf exams, I did have accommodations. 

‘oF What did you have? 

A. I had the double time, the separate room and the colored 
dry erase markers. And then my meds and the water bottle and 
the granola bar in the room. But I didn't use -- there was a 
couple exams at the end after my third year -- after I had 
found out that I was not receiving accommodations because the 
NBME had denied them but before I took Step 1 -- that our 
school had us take the CBSE again as a formative exam, which is 
their term for it doesn't count as a grade, it's only for like 
informing us -- seeing how we would do on Step 1. It was sort 
of a benchmark. 


And then I had been approved for the same accommodations 
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that I received on all the other NBME exams, but because I knew 
I wasn't receiving accommodations for the Step 1 exam, I 
decided to try to simulate a timed -- a standard timed exam. 
So I had the proctor tell me when it was five minutes to the 
end of a normal block, which I believe is an hour, and then I 
would do the same thing as I would and mark whatever I hadn't 
and pick an answer, whatever I hadn't gotten to. And when it 
was 60 minutes, the proctor would tell me, and I would submit 
that section and move on. So I tried to simulate what my Step 
1 would be like. 
‘or Did you have enough time? 
A. No. 
Q. Did you say that you -- did you testify that you took 
practice exams for Step 2? 
A. Yes. 
QO. And how much -- did you have a sense of how much you were 
able to read of the questions on the sample Step 2 exam? 
A. Yeah. It was like 50 at most. The questions are a lot 
longer, so I couldn't read as many of them. 

MS. VARGAS: I have no further questions. 

THE COURT: Very well. 

Cross-examination. 

MR. BURGOYNE: Thank you, Your Honor. 

Good morning, Jessica. 


THE COURT: Afternoon. 
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THE WITNESS: Good morning. Afternoon. 
MR. BURGOYNE: Afternoon, yes. Where has the day 
gone? 
CROSS-EXAMINATION 

BY MR. BURGOYNE: 
Oe Let me ask you a few questions for follow-up before we get 
into another line of inquiry. 

Specifically relating to your status in medical school, as 
I understand it, you've been told by your medical school that 
you are required to take the Step 1 exam prior to March 2, 
2020; is that correct? 
A. I am required to -- in order to return to the curriculum, 
I have to take Step 1, but in order to stay in the curriculum, 
I have to pass Step 1. 
Oe But by the date March 2, that's when you have to take the 
exam? 
A. Yeah. 
Ov And the medical school has told you that you have the 
option of voluntarily withdrawing? 
A. Yes. 
Q. And you can apply for readmission if you were to do that? 
A. Yes. They have said that. 
on There was a little bit of testimony there at the end about 
the Step 2 CK exam. 


Are you registered to take the Step 2 CK exam? 
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Not anymore. 
Were you ever registered to take the Step 2 CK? 
Yes. 


When were you registered? 


IO PF OO Pp 


I'm not exactly sure, but it was shortly after -- the 
first time was shortly after I was registered for the Step 1 
exam the first time, so it would have been I think in the fall 
of 2017. But I didn't get to take it because I failed Step 1. 
And then I may have registered another time, but I don't know. 
I don't remember. 

QO. And there's nothing in the letter that you received from 
your school regarding your leave of absence that relates to the 
Step 2 CK exam. Is that -- 

A. Not that I recall, there isn't anything. 

Og Let me make sure I understand your allegations regarding 
the impairments that you've experienced and the impact they've 
had on you. 

I'll bring you a different set of exhibits, because 
they're -- and I'll try to work out of these so you don't have 
to go back and forth. 

Let me get that out of your way. 

MS. MEW: Your Honor, would you like these? 
THE COURT: Yes. Just put them down there. 
BY MR. BURGOYNE: 


Q. Here is the RDX number. This will be Exhibit 1. And then 
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I'll be asking you sometimes about tabs that are within an 
exhibit, to help orient you. 

Let's look at one of the personal statements that you 
provided in support of your accommodation requests. If you 
look at the first exhibit, and then go to Tab A. 

Okay. 

And then will you go to page 9 of that document. This is 
June 6, 2018 personal statement. 

Page 9? 

Page 9, yes. 

Okay. 

At the bottom. 

What about it? 

Okay. You found that page? 


Yeah. 


OF 7 eo PO. 2 O P 
_ ; ‘ ‘ : ; : ‘ Q : : 
8 


Okay. And this is the personal statement you described 


earlier as something you had worked on for a month or longer? 


A. Is this the first one or second one I filed? 
Q. This is your second one. 
Pong I believe I spent about a month on it, if not more. 


Q. And if you look at the second paragraph here, there's a 
statement that reads: The effects that ADHD and learning 
disabilities have on my life are most quantifiable when 
assessing my academic performance, but they do not just affect 


school. For me they are a 24 /7 thing. 
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Are those accurate statements? 

Yes. 

Look at Exhibit 1, Tab C, if you would, please. 
Okay. 

And do you recognize this document? 


I believe this is Dr. Smith's report. 


Oo FP O YP O P 


Right. And he's the doctor you went to see in support of 
your request for reconsideration when you were denied 
accommodations? 

A. The -- yes. The third time. Yeah. 

Os And look, if you would, please, at page 4 of his report. 
And you'll have to look at the top of the document for the page 
numbers. 

A. Okay. 

Oe And there's a statement that says that Ms. Ramsay, 
Jessica, had a history of academic struggle that began from 
hers first days in school -- 

I'm sorry, where are you? 

Right under School History. 

Okay. 

Do you see that language? 


Yes. 


Oo FP O PP OO P 


So it reads: Ms. Ramsay, Jessica, has a history of 
academic struggles that began from her first day in school and 


has consistently required accommodation such as extended time 
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on tests and assignments, altered grading schemes, frequent 
breaks and a private space for testing and completing class 
work in order to compensate for distractibility, impaired 
attention and concentration, impaired reading comprehension, 
impaired reading speed and hyperactivity. 

Is that information you provided to Dr. Smith? 
A. I provided my history and current symptoms at the time 
that he evaluated me, and he put the information he thought was 
relevant or important into the report. 
‘on A slightly different question, but are those statements 
accurate? 
A. Yes. 
Q. So you've had a history of academic struggle that began 
from your first day in school? 
A. From what I remember, yeah, from the beginning of school. 
O- And then look, if you would, please, at page 5, the next 


page here. 


A. Okay. 
O% And there's an additional discussion of your symptoms and 
impairment. 


And beginning in the first paragraph, there's a statement 
discussing your experience in third grade at Carrollton-Farmers 
Branch Public School System. That was in Texas. Correct? 

A. Yeah. 


Oe And you attended Carrollton-Farmers public schools through 


EX 3-88 


Case: 20-1058 Document: 14-2 Page: 148 Date Filed: 02/07/2020 


Oo WO @O NHN WDB OT BP W NY F 


MN NM NYO NY YB NY FP FP KP FP RP RP BP BP BP 
oO W® W NY FP OO oO @ DY WD HT B W NY 


RAMSAY - CROSS 89 


the fifth grade? 
A. Through part of fifth grade, yeah. 
Q. And then you moved to Michigan? 
A. Yes. 
Os And then there's a statement there that you were still 
struggling with reading, writing and spelling when compared to 
your peers, and your mother informed your teachers about your 
history and what prior teachers had done to help Jessica. 

Are those accurate statements? 
A. Yes. 
Qe And then the next paragraph states that Jessica and her 
mother, Jerri Shold also reported that beginning in her 
earliest school years and continuing through elementary school 
and beyond, Jessica had severe problems in the following areas. 
And then they walk through the various areas where you had been 
experiencing severe problems? 
Okay. 
Are those statements accurate? 
Where are they on the page? 
Second full paragraph. 


Which ones are you asking about? 


Oo FP O PP O P 


Well, we'll look at all of them. 
Were you having severe problems with making mistakes in 
your school work? 


A. Yes. 
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Os Were you having severe problems sustaining attention when 
you were doing tasks or activities at school? 
A. Yeah. 
OO. Did you have severe problems finishing your school work 
both at home and at school? 
A. Yeah. 
OF Were you having severe problems procrastinating and losing 
attention and being distractible? 
A. Yes. 
Oe If you go to the next paragraph, the last sentence, 
there's a statement that your first, second, third and fourth 
grade teachers noticed that Jessica had difficulty with 
reading, spelling and writing, and each teacher provided extra 
individual but informal remedial spelling and writing 
instruction during those grades. 

Are those accurate statements? 
A. Yes. And with reading. 
OO So they were also providing assistance with reading that 
was referenced here? 
A. Yeah. 
Q. And are you aware of any written evidence to support those 
statements, or is that based on information you provided to Dr. 
Smith? 
A. I believe it was both some comments on either report cards 


or progress reports or something that we had at the time, and 
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as well as the history provided by myself and my mom who had 
better memory of what happened when -- at least with the 
teachers, or discussion with the teachers when I was younger. 
on So the struggles began in elementary school. They 
involved reading, writing and spelling. Your teachers were 
aware of those struggles? 

A. I believe so, which would be why they would work with me. 
Os And your parents were aware of those struggles? 

As I think in some ways. I don't know if they knew the 
extent. 

Q. And so I take it you were not able to mask the problems 
you were having by virtue of your intelligence or your 
knowledge of a given subject, they were still aware of the 
issues you were having? 

Pic, Again, I don't think they knew the extent. I think they 
were aware that I was struggling to read because I was an 
extremely slow reader or would struggle to read like story 
problems for math, so they would read it to me. But I think 
because I was working hard and trying to do the things, they 
helped me to do them. And so they were aware that I needed 
extra help to do these things. 

Q. Look, if you would, at your personal statement that you 
provided in support of your initial request for accommodations 
on the Step 1 exam, which is Defendant's Exhibit 4, Tab B. 


A. You said B? You said Tab B? 
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Q. Tab B as in boy, yes. 
A. Okay. 
Ox In that document, you'll look at page 2, first full 
paragraph. There's a discussion of a teacher in the second 
grade who had noticed trouble that you were experiencing with 
letter reversals. 
A. Uh-huh. 
OQ. And then it goes on to say that she provided you with an 
alphabet chart? 
A. Uh-huh. 

THE COURT: That's a yes? 

THE WITNESS: Yes, sorry. 


BY MR. BURGOYNE: 


Ov And then put you in what's referred to here as a time-out 
desk? 

A. Yes. 

or I believe in your testimony earlier, you said that was 


your first grade teacher. Is it in fact your second grade 
teacher? 

A. No. I believe it was actually my first grade. My memory 
at the time that I wrote this, I wasn't sure. But then when he 
looked back at the timeline of everything, figured out that it 
was my first grade teacher. But I also had these things -- the 
alphabet chart and the separate desk in second grade, so I 


remembered having it in second grade too. 
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Os Look at the last two, three sentences of this paragraph, 
if you would, please. 

After discussing those accommodations that you received 
from the teacher -- and you're saying that was in both the 
first grade and the second grade? 

A. And later too, but... 

Os And these were informal accommodations. Right? 

A. Correct. 

O02 They weren't anything that the school had officially 
approved for you? 

As I wouldn't know. I just know that the teacher provided 
them. 

O. Okay. Well, in fact you say in your next sentence here, 
you address that issue. You say: Unfortunately, these 
accommodations were unofficial, enacted by my teacher rather 
than the school, so I do not have any record that they were 
provided. Other than this visual testing -- 

And you're referring there to the evaluation you had by 
Dr. Tanguay; is that correct? 

A. Yes. 

Q. And you say: Other than this visual testing, I was not 
evaluated for learning disabilities until 2009 and so did not 
receive any other aid or accommodation. Consequently, I have 
little supporting documentation from my childhood. 


Was it accurate, as you said in this report, that you did 


EX 3-93 


Case: 20-1058 Document: 14-2 Page: 153 Date Filed: 02/07/2020 


Oo WO @Oa NI DB OT BP WD NY F 


MM NM NYO NY YB NY KP FP KP FP RP RP BP BP BP 
oO W W NY FP CO oO @ DY WD HT B W NY 


RAMSAY - CROSS 94 


not receive any other aid or accommodation, informal or formal, 
during your educational years? 

re I believe in my mind when I wrote this, I was referring to 
formal accommodations, because I didn't receive other formal 
accommodations. I did receive informal accommodations 
throughout my education. 

OQ: But this paragraph, you agree, is dealing with informal 
accommodations that you received? 

A. Are you asking if it's talking about I did not receive any 
other informal accommodations? 

Os No. When you were discussing the alphabet charts and the 
time-out chair, that was an informal accommodation? 

A. Yeah. That's what I remember. We don't have 
documentation of them. 

Org Look at the bottom of this paragraph. And there's some 
discussion that overlaps with some testimony you gave this 
morning. 

First of all, at the end of that paragraph that begins 
"growing up," there's a statement: I rarely got an exam grade 
that accurately reflected how much I knew. 

Was that an accurate statement? 

A. Yes. 
or You then go on to discuss your -- then you had tested into 
the ACE, Academic Creative Education program in elementary 


school when you lived in Texas. 
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And that was an accelerated program, I think you said, for 


math? 
A. I believe it was accelerated and it was math. 
‘ey Then you go on to say that when you moved to Michigan, you 


had to wait until the end of the year to test into an 
accelerated program that started in the sixth grade in Michigan 
and continued through high school. 

So were you in an accelerated educational program from 
sixth grade through high school while you were in Michigan? 
A. Just in math. 
Q. Just in math. You were first diagnosed with dyslexia in 
2018 by Dr. Smith. Correct? 
A. Yes. 
Q. And how old were you at that time? 
A. I would have been 28 probably, depending on the month. I 
think that was in the fall, so yeah, 28. 


Q. And you were first diagnosed with ADHD in 2009 by Dr. 


Smiy? 

A. Yes. 

Ox And at that point you were a sophomore in college? 
A. I believe so. 

Q. Look again, if you would, please, at your personal 


statement, which was Defendant's Exhibit 1, Tab A. And this is 
again a personal statement that you sent to NBME in support of 


your second request for accommodations? 
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A. Okay. 

Ox Look at page 8, if you would, and the second full 
paragraph that begins "in 2009." 

Under the asterisks? 

Yes. 

Okay. 

Do you see that paragraph? 


Yes. 


Oo FP O FP O P 


Did you see the statement: Dr. Smiy also clinically 
diagnosed me with dyslexia but did not recommend further 
workup. 

Did accurate that Dr. Smiy clinically diagnosed you with 
dyslexia in 2009? 
A. I'm sorry, where is it, the sentence you're talking about? 
Og The last sentence in that paragraph. 
A. Okay. And then what was your question again? 
or Whether Dr. Smiy clinically diagnosed you with dyslexia, 
as you informed the NBME in 2008? 
A. Yes. 
O% Okay. So which is it? I thought you were first diagnosed 
with dyslexia by Dr. Smith or -- Dr. Smith in 2018, and here 
you're referring to having been diagnosed by Dr. Smiy in 2009? 
A. My understanding at that time was that it could be 
clinically diagnosed not just with neuropsychological testing. 


And so I -- from my understanding, he had clinically diagnosed 
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me with dyslexia. He just hadn't referred me for the 

neuropsychological evaluation which later was provided by Dr. 

Smith in... 

‘ey And what's the documentation that you can point us to that 

reflects his clinical diagnosis? 

A. When he filled out the form for OSU and wrote on there. 

Oz And that's a form that was verifying the fact that you had 

ADHD? 

A. Yes. 

‘oF Look if you would, please, at Defendant's Exhibit 8 and 

let's go through some of your educational records. 

A. You said 8? 

er Defendant's Exhibit 8. This colorful page with stickers. 
Do you recognize Exhibit 8 as records that you obtained 

from your kindergarten years? 

A. Yes. 

Os And you don't have to spend much time on these, but was it 

the general practice that if you were doing everything you were 

supposed to do and exhibiting proper behavior, you would get a 

sticker for that week? 

A. I don't know about everything, but generally if you 

weren't misbehaving or causing too many problems, you would get 

a sticker. I mean, it's kindergarten, so... 

Q. There are various comments provided in the kindergarten 


report by your teachers? 


EX 3-97 


Case: 20-1058 Document: 14-2 Page:157 Date Filed: 02/07/2020 


Oo WO @Oa JN DBD FO BP WD NY FR 


NM NM NYO NY YB NY KP FP FP FP RP RP BP BP FP 
oO W® WwW NY FP OC Oo @ YN WD HT B W NY 


RAMSAY - CROSS 98 
A. I'm sorry, what was the question? 
Ox Yeah. Your teachers in kindergarten provided comments, 


didn't they? 
A. Sometimes. 
On Look, if you would, at Defendant's Exhibit 9. 

And I believe you testified earlier that some of your 
particular struggles were occurring in grades 1 through 4; is 
that correct? 

A. They were always occurring. 

Q. Okay. 

A. But they were probably -- I received the most help in 
grades 1 through 4. 

on Let's look at Exhibit 9, which is in fact your report card 


from kindergarten. 


A. Okay. 

O% Do you see there's comments on the left side? 

A. Yes. 

Om Jessica is a wonderful student, works hard in class, 


always does her best. Making good progress in all areas. 
Becoming more assertive and independent, doing well in class, 
very nice girl. 

And is that your mother's signature there? 
A. Yes. 
Q. And then the next page is your grades for that year? 


Okay. 
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Os And then it has your general work habits over there and 
your social development. 

And were there any work habits such as adequately paying 
attention, your adequate attention span, or showing personal 
organization in which you were given anything other than 
excellent progress? 

A. Just under the social development and conduct one, 
there's -- 

O% That has to do with self-confidence. Right? 

A. Yeah. 

OQ Look if you would, please, at Defendant's Exhibit 10. 


Is this a first grade report that you provided? 


A. Yes. 

Q. And look at the second page of this document for me. 

A. Okay. 

on And again, are these the grades that you received in first 
grade? 

A. Yes. 


Os And you got a grade for phonics, which was a 94. And your 


reading grade was E at that time, and that reflected excellent 


progress? 
A. Yeah, excellent progress. 
Gg Defendant's Exhibit 11 is your second grade report card 


from kindergarten or from Sunset Oaks Academy; is that correct? 


A. Yes. 
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Os And then on page 2, are those your grades from the -- from 
that grade? 
A. Yes. 
ey And you had a 94 in phonics, S plus in reading and then 97 
in spelling; is that correct? 
A. Yes. 
Os Exhibit 12 is the report card you produced. And this is 
your physical education report card which just addresses your 
conduct in physical education; is that right? 
A. Yes. 
On Exhibit 13. Now we're at Carrollton-Farmers Branch School 
District, which was the school we discussed a few minutes ago 
in Texas where you indicated that I believe you had time -- 
were struggling there as well? 
A. Yes. 
Oy And the first one is your grade 3 report card; is that 
correct? 
A. Yes. 
OG And on the bottom left of the first page, does that 
indicate that you had achieved mastery in reading? 
A. I'm sorry, yes. 
2 And then there's a place where it looks like where your 
mother could indicate whether you needed any tutorials. 

And did she indicate at that time that you needed any 


tutorials? 
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re I'm not sure if it was my mom who circled or the teacher 
who circled, but there were no tutorials that were indicated. 
OF Fair enough. So whether it was your mom or your teachers, 
nobody apparently believed you needed tutorials at that point 
in your education? 
A. Apparently not. 
Os Then we get to your grades on the next page. 

Would you agree with me in grade 3, you had all A's? 


A. Where? 


0. On the left side for your academic areas. For your final 
grades? 

A. Yes. 

Q. And then one of your academic areas was reading, where you 


achieved grades of 86, 91, 93, 92, 96 and 96. 

And those were all grades that you received certainly 
without any formal accommodations? 
A. Yeah, without formal accommodations. 
Ox Now, this is an interesting report card, because it 
indicates whether you're receiving additional classroom 
supports. 

So look at the right, if you would, where's there's a 
reference to additional programs and support. 
A. Okay. 
Q. And was there any indication at this time that you were 


taking any classes in the learning center? 
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A. No. 

Ox Was there any indication that you were getting specialized 
reading support from anyone? 

Pi. There are no check marks in that area, so no. 

Q. And was there any indication that your grades were based 
on intensive teacher assistance? 

A. Again, there's no check marks in any of those, so no. 

on And this is one of the grades where you testified you were 
receiving special assistance from your teachers on virtually a 
daily basis? 

A. Yes. I was still receiving help then. 

O'. Is there any indication at this time that you were getting 
special tutoring? 

A. No. 

Og Look at DX-14, which is your fourth grade report card 
while you were at Carrollton? 

A. Okay. 

Og Did anyone indicate, either your mother or your teachers, 
that tutorials were needed when you were in the fourth grade? 
A. The only one that's circled is for the number 2, which is 
no. For the rest, I can't say. 

There are no yeses circled, are there? 

No. 


Then on the second page are your grades from grade 4. 


FP iO PF Oo 


Okay. 


EX 3-102 


Case: 20-1058 Document: 14-2 Page:162 Date Filed: 02/07/2020 


Oo WO @Oa NI WDB FO BP WD NY F 


MM NM NO NY YB NY KP FP PP RP BP BP BP BP 
oO W W NY FP OO © @ YN WD HT B W NY 


RAMSAY - CROSS 103 


Ox And you had straight A's as your final grades for this 
academic year as well? 

A. Yes. 

OO. Again, your reading level was shown to be on level for all 


semesters, for all parts of the calendar year; is that correct? 


A. Yes. 

OF And your reading grades were -- the last two were 94 and 
94? 

A. Yes. 


‘oF And again, if we can go to the additional program support, 
there's nothing here indicating that you were getting 
specialized reading support; is that correct? 
A. That's correct. 
Ors And nothing indicating that your grades were based on any 
sort of intensive teacher assistance. Correct? 
A. That's correct. 
Q. And the one thing that is indicated here is the ACE is 
circled, and that's a reference to I believe the accelerated 
program in math that you testified to earlier? 
A. Yes. 
Ors DX-15. I believe this is the year that you testified that 
you moved -- fifth grade you moved from Texas to Michigan. 

Is this the report card from the first half of your school 
year when you were still in Texas? 


A. Yes. 
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Os And are those your grades on the second page there for the 
first two -- I don't know, what do they call them, semesters, 


but the first two parts of the academic year when you were 
still at Carrollton? 
A. Yes. 


Ou At that time your reading grades it looked like were 97 


and 94°? 
A. Yes. 
O. And on the right side, was there any indication that in 


the fifth grade you were receiving specialized reading support? 
A. No. 

OD. And again, no indication you were getting intensive 
teacher assistance? 

A. No. 

Oe Defendant's Exhibit 16. This is your report card from St. 
Joseph's Public School at Brown Elementary School for the 


second half of grade 5; is that correct? 


A. Yes, I believe so. 
Os Is it correct, you have straight A's on the right side? 
A. A's and A minuses and O. 


Q. And O stands for outstanding; is that correct? The key to 
the grades, middle of the page, bottom. 

A. Yes. 

Q. Do you see there's some comments provided on the second 


semester next to your language course, there's a comment, and 
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just there's a little code, it says O under COM? And you see 
the comments are at the bottom? 

Okay. 

And O stands for excellent study skills? 

Okay. 

What class was that? 

I would assume language arts. 

And then your reading grade was an A? 


Yes. 


oO FPO FPF O PF OO PP 


And you were not receiving any type of formal 
accommodations from the school at that time? 
Pv. No formal accommodations, no. 
Q. And this was a public school? 
A. Yes. 
Oe So to your knowledge, did they have individual education 
programs available for students? 
A. I would assume so. 
OO Look at the last page on this document, which are comments 
from your teachers. 
A. Okay. 
Obs Second marking period: Jessica is doing beautiful work in 
all subject areas! 

Then the fourth period: You're doing fine work in all 
subject areas all semester. Jessica, congratulations for 


winning second place in the original book category and expo. 
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Keep on writing creatively and consider working on the school 
paper. 

And is it your testimony that this was a time when you 
were struggling with reading and writing at school? 
A. Yes. 
Os Exhibit 17 is your report card from grade 6. Looks like 
you're now at Upton Middle School? 
A. Yes. 


0% And did you have straight A's both semesters in the sixth 


grade? 
A. A's and A minuses, yeah. 
Q. And again, this was at a time when you were not receiving 


any formal accommodations from the school? 
A. Correct. 
Oe Exhibit 18, is this a report card reflecting your grades 
from grades 9, 10, 11 and 12, so basically your high school 
grades from St. Joseph's High School? 
A. Yes. 
Q. And it shows that -- it looks basically like you have all 
A's and an occasional B plus; is that correct? 
A. I see several B's and B pluses and B minuses. 
QO. I see one B minus. 
In any event, all A's and B's? 
A. Yes. 


And your final grade point average was a 3.747 on the 
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right side? 


A. Yes. 

Q. And your class rank was 28 out of 225 students? 

A. That's what it says. 

Ou Look at some of these courses you were taking in high 
school. 


It looks like you were taking an Honors English class in 


the ninth grade? 


A. Yes. 

Q. And you were taking Honors Algebra? 

A. Yes. 

QO. And again, in 10th grade and 11th grade you also took 
Honors English classes? 

A. Yes. 

Q. And you received A's in both semesters for those two 
courses? 

A For 10th and 11th you're talking? 

@) Yes. 

A Yeah. For 10th was A's and 11th was A minuses. 

Q. And then you also took Advanced Placement US History? 
A. Yes. 

(@) In the 11th grade? 

A Yes. 

QO And then it looks like you were taking Honors Chemistry 


and Honors Physics as well; is that correct? 
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A. Yes. 
Ox And then it looks like in 10th grade you were taking 
Honors Trigonometry and Honors Biology? 
A. Yes. 
Ou And while you were getting all of these good grades, you 
were also participating in extracurricular activities? 
A. Sometimes. It depends on like the season. 
Q. Look at Defendant's Exhibit 19 for me. 
A. Okay. 
Ox And you'll see these, this is a document captioned Alumni 
History from St. Joseph's High School. And it's got your name 
there, and 2008. 

2008 was the year you graduated? 
A. Yes. 
Og And then it looks like for your years -- why don't you 
just tell us, what years were you a varsity swimmer at St. 
Joseph's High School? 
A. All four years. 


Oe And what years did you play on the soccer team at high 


school? 

A. On -- does it matter which one? 

QO. Doesn't matter. 

A. All four. 

Q. And were you a captain of swim team your senior year? 
A. Yes. 
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Os And it also looks like you played volleyball? 

A. Freshman -- sorry, freshman and JV, so for two years. 

Oe And then look if you would at Defendant's Exhibit 20, 
which is a senior athletic awards -- 

A. Yes. 

Ou -- document. And if you look at the page that says at the 
bottom right-hand corner NBME 1033. It's a little harder to 
read. I apologize. 

A. Okay. 

Ox Do you recall that you were -- you see your name under the 
last award section for the Southwestern Michigan Athletic 
Conference Academic Conference Members with a GPA of 3.5 or 
better? 

A. Yes. 

Og And then it looks like right above that, you also got a 
senior athletic plaque award. 


What did the plaque award symbolize or represent? 


A. I'm not sure, to be honest. 

Q. Look at DxX-56 -- a little trickier -- which is your other 
notebook. 

A. Okay. 


QO. While you're looking at that, DX-56 is an electronic 
admission application that you submitted to the University of 
Wisconsin in Madison, Wisconsin in 2008; is that correct? 


A. This may have been a draft. I don't know if it's what was 
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actually submitted. 
Ou Go, if you would, to the page which, if you're looking at 
the top, is page 7. 

And here's an additional listing of activities that you 
participated in in high school. Do you see that? Section 8, 
Activities? 

A. Yeah. Yes. 
Os And so again, it's got soccer, swimming, captain, Coach's 
Award, varsity four years. You were also a member of the 


National Honor Society? 


A. Yes. 

OO. It looks like you were a volunteer at a Miracle Baseball 
League? 

A. Yes. 


QO. You were in the Key Club. 

What's the Key Club? 
A. I don't really remember. I think it -- I didn't really go 
to the meetings. So I think I went to a couple of them. And 
then we volunteered I think a couple times as a group. 
Ox And then you were in the Spanish Club, and you were also 
the men's swim team manager. And it looks like you devoted 
approximately 15 hours a week when you were doing that? 
A. Yeah. 
Q. And it looks like when you were playing soccer, that was 


taking you 12 hours a week, and swimming was taking you about 
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20 hours per week? 
A. Yeah. These were averages, but yeah. 
On Okay. And then you also tutored at some point. It looks 
like you spent two hours a week tutoring somebody, for two 
years. 

What were you tutoring, what subject? 
A. I don't remember. But I know it was somebody else 
younger, like in maybe fourth grade. It was probably math or 
science. 
Ox And then babysitting, you spent five hours a week 
babysitting? 
A. Approximately. But again, it's an average. 
On If you go to the page that says page 10 at the top. It 
was an essay you wrote where the school was trying to get a 
better sense of you? 
A. Yes. 
Os And is this an essay you sent to or prepared for the 
University of Wisconsin? 
A. Again, I don't know if it was the final, but yes. 
Os And in this essay, were you walking through a typical day 
in your life? 
A. Not a typical day, but it was a day that I thought showed 
some of my skills. 
O% And then in this discussion, it has you getting up at 5:45 


a.m., getting to morning swim practice at 6:00 a.m. 7:00 a.m. 
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into the showers. 8:00 a.m. school starts. Then you go to 
Honors English, Honors Chemistry, eat lunch, on to AP History, 
AP Calculus. End of the school day, school is over. Pack, get 
ready, back into the pool. Another two-hour practice. Drive, 
determination, get a ride, practice is over. Change. Change 
into shin guards and socks, cleats, 20 minutes to soccer 
practice. Soccer practice till 8:00 p.m. Drive 20 minutes 
home. Then begin to work on your homework, research paper, 
Spanish translation and exercises, pre-lab chemistry problems, 
chapter review questions. Take a break for food, back to 
homework. Continue with a 35-page history chapter and 15 
extremely hard calculus problems. 2:00 a.m., done for the day. 
Not quite done with homework. 

Did you have days like that in high school? 
A. Some, yes. 
O- And then in fact, on the next page, there's a 
certification of accuracy saying the information that you had 
provided in your application was accurate? 
A Okay. 
) Correct? 
A Yes. 
Q. Look, if you would, at DX-7. 
A 7? 
QO 7. These are I believe some interrogatory responses you 


provided to us in discovery. 
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A. Okay. 

Oz And we'll go through them all again, but does this also 
include a discussion of your extracurricular activities? 

A. What page? 

On Page 14. And these look like extracurricular activities 
after you graduated from high school. Do you see that? 

MR. BERGER: I'm sorry, where are we in this document? 

MR. BURGOYNE: The first one -- there's two spots. 

The first one is on page 14, discussion of jobs and activities 
that she performed after high school. 

THE WITNESS: The one on 14, the date ranges are from 
like present, so while I've been on leave. And I think it goes 
backwards. 

BY MR. BURGOYNE: 


Og Actually, the ones I really want to ask you about are 


the -- turn to page 22, if you would. 
A. Okay. 
O% And again these are just additional activities that you 


participated in while you were in high school; is that correct? 
A. Mostly in high school. Some of them were outside of high 
school. 

Q. One of the things that it looks like you did is you 
participated in acting, paid and unpaid? 

A. Yes. 


Oe And it looks like you said about two to three hours per 
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week for a couple of weeks. 

It also says you were a lifeguard for several years? 
A. Yes. 
Q. And did you do that both in the school year but mostly in 
the summers? 
A. A lot of these were mostly in the summers. And then if I 
had time like over a winter break or something, would pick up a 
shift. 
0% And you both -- you were responsible for the safety of the 
people in the pool when you were the lifeguard? 
A Yes. 
QO And then you also taught lessons? 
A. Yes. But not while I was lifeguarding. 
QO That was separate from -- 
A Yeah. It might be there were two guards on duty if I had 
lessons or maybe my shift that day was only lessons. 
Q. And then it looks like you were also in an indie film at 
some point in 11th grade? 
A. As part of the acting. That was over the summer. 
Os You did some modeling and then also participated in dance 
as a high school elective? 
A. Yes. 
Qe Then at this point on the strength of your grades and your 
ACT score, which we'll discuss in a minute, you were admitted 


to Ohio State University? 
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1 A. I'm sure they weighed a lot of parts of my application. 
2 They didn't tell me what it was based off of, but I would 
3 assume grades and extracurricular activities and essays and 
4 letters of recommendation. 
B- “Qs And then you began attending Ohio State in the fall of 
6 2008. Correct? 
7 <A. Yes. 
8 Q. Let's look at Dr. Smiy's evaluation. He's the one who 
9 diagnosed you with ADHD. Correct? 
10 A. Yes. 
Ik: Og Let's look at -- it's DX-41 in the notebooks you have. 
eZ And this is the first time you've been diagnosed with a 
13 disability that led to accommodations; is that correct? 
14 A. Formal accommodations, yeah. 
15 Q. #£And Exhibit 41, this is the record of your visit to Dr. 
16 Smiy; is that correct? 
17 A. I believe so. 
18 Q. #£And you testified, I believe, that you went to see him 
19 because you wanted to get documentation to support 
20 accommodations at Ohio State University? 
21 A. I believe. I believe so. 
22 Q. And you also testified that you were having problems, as I 
23 recall, that were identified by maybe an organic chemistry 
24 teacher and a Spanish teacher? 


25 A. Uh-huh. 
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Os Why didn't they give you informal accommodations? Why did 
you feel the need to get formal accommodations? Why didn't 
they just give you extra time? 
A. Because apparently they weren't allowed to because they 
told me such, that they wish they could but they can't just do 
that and it has to go through the university, so they 
recommended going through the appropriate channels. 
Or, And then you went to see Dr. Smiy, and he had -- he was 
your primary care physician at this point and had been for 
several years? 
A. Yes. 
(Dr And if you look -- well, let's get the date on here for 
our bearings. 
This is March 24, 2009, and it reflects an office visit. 

And next to it he has -- someone has typed in ADD/ADHD? 

MR. BERGER: What page are you on? 

MR. BURGOYNE: The first page. 

THE WITNESS: Yes. 
BY MR. BURGOYNE: 
em Do you see that? 
A. Yes. 
Q. And then on page 2, there's a history of the present 
illness. 

At this time you spent -- all the time that you spent with 


him was just spent talking with him; is that correct? 
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A. I'm sure he did a physical exam, but otherwise, yes. 
OF Okay. He didn't administer any diagnostic assessments? 


A. He asked me questions, but I -- he didn't do testing like 
Dr. Smith did. 

Oz And he didn't have you fill out any symptom checklists or 
anything like that? 

A. Not that I remember. I just remember him asking 
questions, which may have been part of a checklist. 

Os Then if you see under the history of present illness, and 
it says, reasons for visit, see chief complaint. Chief 
complaint, ADD/ADHD? 

A. Are we on the same page? 

Q. Page 2 at the bottom. 


Do you see that? 


A. Yes. 

O% There's a discussion right below that, high school, no 
problems? 

A. Yes. 

Oe Do you see that? Is that information you provided to him 


during your discussion? 

A. Not that I remember. 

Q. And then the next page, there's the statement: College 
stress is making her switch letters around a bit, always a slow 
reader, takes a lot of concentration for her to read, has to 


reread a lot to get to the point. Not as good of a test taker, 
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better orally, names are a problem for her, procrastinates, 
reading especially, multitasking okay. 

Is that information you provided to him during your 
evaluation? 
A. I think that it is some of the information I provided and 
that he interpreted and made notes of in his notes. 
Os Turn to the next page, if you would, please. 

And at the bottom there's an assessment that he makes? 
A. Okay. 
‘oF Do you see that he has comments, and it says: ADD versus 
possible dyslexia. Patient has more focus issues than dyslexic 
tendencies. Recommend a trial of Ritalin as prescribed. 

At this point did he place you on Ritalin? 
A. Yes. 
Oe Was that the first time in your life you had been taking 
Ritalin or any other type of medication to address any 
attention-related issues? 
A. Yes. 
Or You were never on Ritalin when you were in high school, 
elementary school, any of those places? 
A. No. 
Q. And it looks like he gave you an ADD survey and 
literature. 

Do you recall him doing that? 


A. I don't. I don't recall. I think he gave a pamphlet. 
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dis Oe And then it says: Face to face time with the patient, 30 
2 minutes. 
3 Is that consistent with your recollection of how long you 
4 spent with Dr. Smiy? 
5 A. Yeah, I think that's probably about what it was. 
6 Q. Look to Exhibit 42 for me, if you would. 
7 Is this a form that you had to get Dr. Smiy to complete in 
8 support of your request for accommodations at Ohio State? 
9 A. Yes. 
10 Q. Did you complete the first part -- is that your 
11 handwriting on the first part of page 2, the student 
12 information? 
13 A. Yeah. Yes. 
14 Q. And then did you provide this form to Dr. Smiy's office to 
15 complete the diagnostic information? 
16 A. I believe that it was faxed to him from the office of 
17 disability services. 
18 Q. Here he does assign a formal diagnosis to you. He 
19 diagnoses you with -- he says 314, predominantly inattentive. 
Z0 Did you understand that to be predominantly inattentive 
21 type of ADHD? 
22 A. At this time I believe that's what he thought. 
23 Q. And he didn't indicate there was an issue with 
24 hyperactivity or impulsivity? 


25 A. He didn't check those. 
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Os Okay. And then in the next box he tells us how he arrived 
at his diagnosis; is that correct? 
A. That's what that category is, and then he checked. 
OQ. And what did he check under there? 
A. Developmental history, medical history, structured or 
unstructured, clinical interview with the student. 
Oe Then on the next page, there is a statement, what is the 
severity of the condition, and he checked moderate; is that 
correct? 
A. I'm sorry, you said the next page? 
QO. Yes. It's page 3 at the bottom. 
A. At the bottom? 
Ow Yes. It says page 3 on the bottom of the page, and the 
reference to the severity is at the top. 

Do you see that? 


A. Sorry. Yes. 


Q. And he identified the severity of your condition as 
moderate? 

A. Yes. 

Oo Then the next one in terms of your ADHD history, he states 


no hyperactivity component known. 

And then above that he states that his first contact with 
you was in February of 2003 and his last contact with you was 
July 2010. 


So he had been your primary care physician at least as of 
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that point for about seven years? 
A. At that point, yes, but I can't really read his 
handwriting very well, so -- 

THE COURT: Counsel, before you go to another exhibit 
or another page, we're going to take a brief break now. We'll 
be in recess for 15 minutes. I have a conference call. 

MR. BURGOYNE: Thank you, Your Honor. 

(Recess at 3:00 p.m. until 3:16 p.m.) 

THE COURT: All right. Let us proceed. 

And again, I'll remind you you're still under oath 
from previously being sworn earlier. 

THE WITNESS: Yes, Your Honor. 

THE COURT: Counsel, you may proceed. 

BY MR. BURGOYNE: 

on Jessica, we are still looking at your ADHD verification 
form. And if you could look at page 4 of that document for me. 
A. Okay. 

Ox And do you see in the middle of the page, there's a 
heading called educational history? 

A. Yes. 

Q. And it says: Provide a history of the use of any 
educational accommodations and services related to this 
disability? 

A. Okay. 


Oe And what did Dr. Smiy provide in response to that 
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question? 
A. The first word is "none." And I don't know what -- 
something date, to date. 
Q. It might say none known to date? 
ie Yeah, none known to date. 
oF And then the bottom of the page, he identifies some ADHD 
symptoms that in his view you were currently exhibiting. 
And do you see he's marked some but not all of the 


symptoms for inattention on the bottom of page 4? 


Os And then on the bottom -- the top of page 5, for your 
hyperactivity symptoms, he appears to have indicated NA, not 
applicable, and the same for impulsivity; is that correct? 

A. Yes. 

Oe I believe you indicated, actually, they started approving 
accommodations for you at Ohio State before you submitted the 
verification form? 

A. Yes. They had temporary accommodations. 

OO” Those temporary accommodations were provided in the May 


time period of your sophomore year? 


A. I'm not sure exactly when those started. 

Q In any event, at some point during your sophomore year? 
A. Yes. 

@ Look at DX-22, if you would, for me. 


Is this your transcript from Ohio State University? 
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A. Yes. 
Oe I think you testified that when you got to college, you 


encountered a lot more reading? 


A. Yes. 
QO. So college was harder than high school was? 
A. I think it depends on the class, because if it was like 


dance, it wasn't really reading. But in general, the content 
was harder, and the reading, there was more reading, but I 
didn't necessarily get to the reading. 
Ox And you indicated -- I think you testified you couldn't 
handle it, you were drowning, you couldn't keep up once you got 
to college. 

Is that your testimony earlier? 
A. Yes. 
Og Look at your transcript for the first quarter. 

So Ohio State was on the quarter system? 
A. Yes. 
Os So in the autumn 2008 quarter, it looks like you made 
Dean's List? 
A. Where does it say? 


Q. Right above winter 2009 quarter to the left. 


A. Yes. 

Q. And it shows your cumulative GPA after your first quarter 
was -- it looks like a 3.566? 

A. Yes. 
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Q. Correct? 

A. Yes. 

Oe And you were not receiving any accommodations at that 
time? 

A. No. 

‘on Likewise -- 

A. Not formal accommodations. 


Os I thought we established earlier you weren't getting 
informal accommodations at Ohio State because they couldn't 
just give them to you? 

A. Again, it would depend on what it was, like whether they 
were helping me explain something versus on testing, something 
on grades or not. 

Oe So they weren't giving you extra testing time in all 
events, were they? 

A. No. 

Os Then likewise for the winter quarter, you again made 
Dean's List. And at that time you were not receiving any 
extended testing time or any other accommodation along those 
lines? 

A. I did receive -- or I was on the Dean's List. That was 
your first question. Right? 

‘er Right. 

A. And then I had, again, like I said, informal 


accommodations but no extended time on testing, like formal 
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accommodations. 

Ow And it looks like you've got all A's and B's up to through 
the winter 2010 quarter. And your cumulative GPA at that point 
was a 3.635; is that correct? 

A. After the winter quarter? 

Q. After your winter 2010 quarter. 

A. Yes. 

Q. And then it was -- it looks like in the spring quarter, 
perhaps you got accommodations on your year-end exams. Is this 
when you would have started getting accommodations, in the 
spring? 

A I definitely had them by the spring. I don't know, like I 
said, when the temporary kicked in. 

Q. Then if you look at your grades afterwards, it looks like 
they stayed A's and B's after you started receiving 


accommodations with the exception of one C; is that correct? 


A. Are we on the other page? 
Q. Yes. Two pages over, I'm sorry. 
A. Yes. 


QO. Let's look a little bit at your standardized testing 
history. 

You've taken several standardized tests over the course of 
your lifetime; is that correct? 
A. Yes. 


QO. And they began in kindergarten? 
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A I think so. 

QO Look at Defendant's Exhibit 24. 

A Okay. 

QO And you see this is a Stanford Early School Achievement 
test? 

A. Yes. 


Q. And it has your name on the right side? 


Os And kindergarten, it appears the date of testing was April 


1996 and you were at Sunset Oaks Academy at that time? 


Dr. And what was your percentile rank for your total reading 
score on that exam? 

A. 96. 

Oe And then word reading, you were in the 86th percentile? 
A. Yes. 

Q. And by 96th percentile, that means you were in the top 

4 percent of the individuals who were taking that test for some 
period of time? 

A. I believe so. 

Q. And you didn't receive any accommodations on this 
standardized test, did you? 

A. I don't remember taking this test, so... 

QO. Fair enough. Exhibit 25, another standardized test. You 


took this one in the first grade. And your total reading score 


EX 3-126 


Case: 20-1058 Document: 14-2 Page: 186 Date Filed: 02/07/2020 


Oo WO @O NI WDB TO BP WD NY FR 


MM NM NYO NY YB NY KP FP KP FP RP RP BP BP FP FB 
oO W WwW NY FP OO oO @ YN WD WHT B W NY 


RAMSAY - CROSS 129 


was what percentile? 
A. 70. 
OF 7Oth percentile. And then Exhibit 26, another Stanford 
Achievement Test. You're in the second grade. I believe you 
indicated this was one of the grades when you were getting 
informal accommodations? 
A. Yes. 
O.« And your total reading, you were in the 88th percentile in 
the second grade? 
A. Yes, yes. 
QO And your reading comprehension was at the 76th percentile? 
A. Yes. 
(@) Correct? 

And again, at this point you were not receiving any formal 
accommodations? 
A. Correct. 
QO. Let's look at Defendant's Exhibit 27, which is the Iowa 
Test of Basic Skills and Cognitive Abilities Test. 
A. Okay. 
Os Do you recall reviewing this document when you were 
preparing your materials to submit to the NBME? 
A. Not the first time, but I think it would have been after 
the second. 
Q. Perhaps in connection with one of the reconsideration 


requests? 
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A. Are you talking about like before the third one? 

OF Yeah. At any point did you consider whether you should 
submit this document to the NBME? 

A. I think I asked if this was relevant but also I probably 
did ask if it was something that I should submit. 

oe Who did you ask? 

A. I don't recall specifically, but if it was something I 
found before seeing Dr. Smith or in the time that I knew Dr. 
Smith, then I probably sent it to him and asked if it was 
relevant to documenting -- the documentation that should be 
submitted. 


Q. And eventually, this document was never provided to NBME, 


was it? 

A. It was provided during the discovery. 

Oe Discovery, but not in support of any of your accommodation 
requests? 

A. No. 

ON Okay. And this is from -- what grade were you in here? 


This is the sixth grade, it looks like. The sixth grade. 

Do you see that in the upper right-hand corner? 
A. I believe so, yeah. 
Oe And do you see that the basic skills that you were 
evaluated for at that time included vocabulary, reading 
comprehension and then a reading total? Do you see that on the 


left side? 
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A. Yes. 

Ow And do you see on the top of obtained scores there's a 
heading that says NPR, national percentile rank? Do you see 
that? 


A. Yeah, yes. 


Os And what was your national percentile rank for your 
vocabulary? 

A. 83. 

0% All right. And how about your reading comprehension? 
A. 66. 

Os And then your reading total was what? 

A. 74. 

On And then if you go down, there's a composite score 


reflecting your performance on all of the subtests and 
components of this exam. 


What was your composite national percentile score? 


A. In the same table? 

ON Yes. It's right above math computation. 

A. 86. 

O% And you did not receive any formal accommodations on this 
test? 


A. Not that I remember. 
QO. Look at Exhibit 28, which is a document provided by St. 
Joseph's High School reflecting your test results while you 


were in high school? 
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A. Okay. 
One You see there's a reference on the left side to the PLAN 
test. 
A. Yes. 


OO Is that a standardized ACT exam? 

A. I think it's a practice ACT exam that's probably 
standardized. 

Or. And then we'll look at these in a minute but right below 
that are your ACT scores. 


You took the ACT exam twice? 


Or. And then there's also a reference here to the PSAT/NMSOQT. 
What is the PSAT exam? 

A. I'm not sure. I don't remember taking it. 

Q. And the PSAT exam, also a standardized test, reflects 

critical reading as one of its evaluated components. And I 

know it's a little small, but what was your percentile 

performance in critical reading on the PSAT exam in the 10th 

grade? 

A. Is that the first or second? You said 10th grade? 

Q. 10th grade, yes. 

A. For critical reading? 71. 

ow And then for critical reading in the 11th grade, what was 

your percentile rank? 


Pes 70. 
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Os And you were in the 95th percentile in your math 


performance in that one? 


A. In the second one? 
‘ey Yes. 
A. Yes. 
‘on Is that correct? 
A. Yes. 
‘or Look at DX-29. 
And this is your actual PLAN score report from ACT -- 
A. Yes. 
Oe -- reflecting a test date of November 2, 2005? 
A. Yes. 
On Do you see that? 
A. Yes. 
Then what was your composite score on the ACT PLAN test 
percentile? 
Po, 20 -- oh, percentile. 97. No, wait. Is it on the left 
column? 
oF Yes. 


Pais Yeah, 97. 

Q. So for this PLAN, you were in the top 3 percentile of 
everybody who took the PLAN in the United States? 

A. I believe so. 

Q. Okay. English, you were in the 98th percentile, so the 


top 2 percent? 
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A. I believe so. 
OF Reading, you were in the top 73 percent? I'm sorry, you 


were in the 73rd percentile, the top 27 percent of all 


examinees? 
A. Yes. 
Os And then there's -- there's a column that indicates your 


college readiness in the middle of the page. 
What does it indicate your college readiness was for 
English and reading? 


Pes 15 and 19 -- or, sorry, 15 and 17. 


OF So you were above in both categories? 

A. Yes. 

Q. Of where you would be in college, individuals going to 
college? 

A. Yes, it says above. 


Q. Please look at Exhibit 30. 
You did not get extended testing time on the ACT PLAN 
test? 
A. I'm sorry, on the PLAN? 
Oe Yes. 
A. I don't believe so. 
Q. And you didn't take that on a computer with Kurzweil 
software or anything like that? 
As I don't know if it was taken on a computer. I think it 


was a test booklet. 
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And on Exhibit 30 is your ACT test? 
Yes. 


And this is the first time you took the test, which -- I 


think you took it when you were a junior in high school, March 


2007. 


O Pp 


Oo FP O P 


OF 


And what percentile were you in for your composite score 
you took the ACT exam? 

You said percentile? 

Yes. 

89th. 

Well, 89 in your state. 

What about in the United States? 

Oh, sorry. 90. 

So you're in the top 10th percentile in the United States. 
Do you know how many students take the ACT exam each year? 
No. 

Would it surprise you if it was over a million? 

Probably not. 

And then there's also a reading score. 

And what was your percentile rank in reading? 

87. 


And you took the ACT test without extended time, without a 


private room and without any other accommodations? 


A. 
Q. 


Yes. 


And you took that in a test room with other students? 
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A. Yes. 
Oe Exhibit 31. Is this your ACT score report for when you 
took the ACT exam in October 2007? 
A. Yes. 
O. And it looks like you'd improved your score here. 
What was your percentile performance for examinees in the 


United States on this exam? 


A. 97th. 

Os And what percentile were you in nationally for reading? 

A. 91st. 

Oe So you were in the top 9 percent of all individuals on the 


ACT exam that year across the country? 

A. It would appear so. 

Q. Look at the next page. It's Defendant's Exhibit 32. 

When you were asked about the MCAT earlier today? 

Yes. 

And so this is your actual score report from the MCAT? 
Yes. 

And it shows you took this exam in April 2011. And for 
your composite score, what percentile were you on this exam? 
A. 79th. 

Q. And do you see that at the bottom there's a footnote that 
discusses what that percentile rank is reflecting? And do you 
see the last sentence, it says: The percentile ranks are based 


on tests administered from January 2012 through September 2014. 
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Do you know how many individuals take the MCAT each year? 
A. No. But I took it in 2011. Right? Or MCAT? Okay, no. 
I'm sorry. That was the ACT. 
‘er So it also breaks down your individual test scores, 
physical sciences, you were in the 79th percentile, and that 
was one of the parts of the test that you annotated; is that 
correct? 
A. Sorry, can we back up? I think I just said that it was 
for the ACT. 

2011 is when I took the MCAT. 
Ox Correct. 
A. Yes. And this said -- these percentile ranks are for 2012 
through 2014. 
QO That's what it says, yes. 
A Okay. And then what was your next question, I'm sorry? 
O% So physical sciences, you were in the 79th percentile? 
A Yes. 
QO Verbal reasoning, you were in the 67th percentile. And 


then biological sciences, you were in the 88th percentile? 


A. Yes. 
Q. And the MCAT was a computer-based examination when you 
took it? 


A. It was when I took it. 
Q. And it's all multiple choice. There's also a writing 


component? 
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Correct. 


But the three sections we just looked at, physical 


sciences, verbal reasoning and biological sciences, those are 


all multiple choice questions? 


Along with passages, yes. 

And it's an exam that lasts, total time, somewhere around 
to five hours total exam time? 

I don't remember exactly, but that sounds about right. 
And you didn't receive extended testing time on the MCAT? 
No. 

You didn't use any screen reading software? 

I didn't know it was available at that time. 

You didn't read aloud when you took the exam? 


I wasn't allowed to, but I mouthed it or read with my 


mouth without making any noise. 


0% And you didn't test in a separate testing room? 

A. No. 

Oe Exhibit 33, just to round out your standardized testing, 
this is your Step 1 score report? 

A. Yes. 

QO. And you failed the exam by 1 point? 

A. Yes. 

he And then on the second page, there's a performance 
profile. 


Do you see that? 
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A. Yes. 
0+ And the middle of the exam is sort of borderline 
performance? 
A. Yes. 
Ou And then the stars on the right side indicate you 
performed higher in those subjects? 
A. Yes. 
oe And on the left it looks like it indicates you had lower 
performance on those subjects? 
A. Yes. 
O¢ And you had performance, depending on the subject, that 
was on both sides of borderline performance, some lower and 
some higher? 
A. Yes. Mostly lower. 
Q. Look, if you would, please, at -- look at DX-2, paragraphs 
20 and 21. 

And this is the declaration that you submitted in support 
of your preliminary injunction. 
A. Sorry, what page? 
@ Go to DX-2. 
A. Yes. 
QO And then go to -- it's page 6. 


Do you see in paragraph 20 you describe the ACT exam? 


> 


Yes. 


And you state: For the ACT, the intrinsic nature of the 
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test made it possible to answer many of the questions without 
reading the question prompt, which allowed me to get through 
enough of the questions to score well enough to get into 
college, though my score did not adequately reflect my 
knowledge or reasoning ability. 

On the last ACT you took, you were in the 97th percentile. 

So is it your testimony you should have been in a higher 
percentile than that? 
A. It's my testimony that I didn't get to read all of the 
questions, so I didn't get to show all of my knowledge on all 
of the questions. 
ey Okay. You go on to state: Most of the questions required 
little reading in order to find the answers, and therefore, I 
was able to answer enough questions to achieve an acceptable 
score -- top 3 percent -- even though I was not able to read 
all of the questions. And due to the guessing penalty that is 
applied in scoring the ACT, I had to leave some questions 
unanswered. 

What do you mean there by the guessing penalty? 
A. On the ACT, if you are wrong, like if you fill in an 
answer and you are wrong, you have -- there's a negative point 
value that's associated with that, so it actually takes away 
points from your score. 
Q. Then in paragraph 22, you state: For the MCAT, as for the 


ACT, many of the questions could be answered without reading 
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and gathering information from the passages. 

Is that an accurate statement? 

Yes. 

‘er Look at DX-1, Tab A, which is your personal statement. 

And again, you're discussing the ACT and the MCAT here, do 
you see that, in the second full paragraph, page 3? 

A. I see where I write ACT and MCAT a bunch. 

‘or And in that first sentence, it says: I was able to avoid 
reading strategically for some prior standardized tests like 
the MCAT and the -- the ACT and MCAT because the tests were 
designed so that many of the questions could be answered 
without reading the whole question. 

What was the basis for your statement that the ACT and 
MCAT were designed so that people could answer the questions 
without reading the whole passage? 

A. A couple things. When I had taken the prep courses or -- 
like for the ACT, the school provided a prep course. They let 
us know that a lot of the questions could be answered without 
reading the passages that were associated. And so they advised 
doing that. And since that's how I normally take tests anyway, 
that seemed to fit. 

And when we took the practice exams that they gave us, it 
seemed to be like they were right. 

And so when I took it, it was the same thing. 


Oe But does that go to how the questions were designed? 
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A. I'm sorry, what? 

Ox I'm wondering where you got the basis for your statement 
that the questions were designed so they could be answered that 
way? 

A. That's what the -- they had told us, and that's what the 
booklet said. 

oF The test booklet? 

A. Yeah. 

Oz Then you go on to say: Additionally, due to the guessing 
penalty, I had to leave the questions I was not able to read 
unanswered. 


And that's referring to the ACT exam? 


A. Yes. 

Ox Look at DX-60 for me, please. 

A. Okay. 

0% DX-60 is a document captioned -- titled the ACT, preparing 


for the ACT 2007-2008. 
And do you recall seeing this document or a document like 
this when you were preparing for taking the ACT exam? 
A. Yeah. They probably gave this in their prep course. 
Q. Okay. And what year did you take the ACT exam? 
A 2007. 
Oe And then this book includes complete practice tests. But 
turn to page 3, if you would, for me where there's a discussion 


of general test-taking strategies for the ACT. 
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A. Okay. 

One And do you see on the top right-hand side, where the 
advice given is to read each question carefully? 

A. Okay. 

O And then there's the next statement, answer the easy 
questions first. 

Is that similar to what you testified you did when -- as a 
test-taking strategy? 

A. I don't know if I would say easy, but answerable, but... 
Ox It goes on to say: Answer every question. There is no 
penalty for guessing. 

So when you said in your various papers that you left 
answers unanswered on the ACT test because there was a guessing 
penalty, that was simply -- that was just a mistake? 

A. As far as I remember, to my best recollection, there was a 
guess penalty and we were told not to guess. 

he Go to page 8, if you would, please. And there's a 
description of the reading test, which is one of the components 
of the ACT exam. 

A. You said 8? 

Q. Page 8, yes. 

A. Okay. 

oF There's a statement: The ACT reading test is a 
40-question, 35-minute test that measures your reading 


comprehension. 
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A. Okay. 
Ox So you've got less than a minute to answer each of the 
questions? 
A. Okay. 


On And then over on the right, it states, first full 
sentence: The test compromises four prose passages that are 
representative of the level and kinds of texts commonly 
encountered in first year college curricula? 

A. Okay. 

Oe And then you go on down, and there are tips for taking the 
ACT reading test. 

And read the second heading for me, please? 

The second one underneath? 

Yes. 


Read the passage carefully. 


Oo Ff O P 


Correct. And right below that it says: Before you begin 
answering a question, read the entire passage thoroughly. It 


is important that you read every sentence rather than skim the 


text. 
A. Okay. 
Q. Do you recall receiving that advice before you took the 


ACT exam? 
A. Not receiving that advice. 
QO. And then under the ACT science test, under the next page, 


9, do you see again the advice provided is to read the passage 
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carefully and that it is important to read the entire text and 
examine any graphs, tables or figures? Do you see that on the 
bottom left-hand side? 
A. Not specifically. 
Ou It's the first two sentences under the heading read the 
passage carefully. 
A. Okay. 
Os So now let's actually look at what the reading test was. 
And again, this is a test where you scored in the 
90-something percentile? 
A. Okay. 
OO. First passage: This is an exam which has passages 
followed by several questions. 
A. What page are you on? 
Q. Page 34. And this first one is -- involves prose fiction, 
the first passage. 
A. Okay. 
OO Now, I understood you to say the first thing you would do 
is read the last sentence in the passage? 
A. Not the passage, the question. So like if -- 
Ors Let's go to the next page then. 
So we've got ten questions tied to that passage. 
A. All right. 
Q. Tell me what you would do here. What's the first thing 


you would read on this page? 
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A. Well, I would start with the first question and read the 
last line of that question, which in this case there's only 
one. And then -- you want me to keep going? 
Os So the first question, the main theme of this passage 
concerns the -- right? 
A. Okay. 
‘or So you'd read that. 

And is that a question you could answer without reading 
the passage? 
Pos Not that one, so I would move on to the next one. 
O< All right. Which of the following questions is not 
answered by information in the passage. 


Is that a question you could answer without reading the 


passage? 
A. Nope. So I would move on to the next question. 
on The narrator draws which of the following comparisons 


between the old couple and Eugene's parents. 

Is that one you could answer without going through the 
passage? 
A. Probably not, but I probably wouldn't have to read the 
whole passage. 
Q. The next one, in terms of developing the narrative, the 
last two paragraphs, line 67 and 87, primarily serve to -- so 
that's one you could go to and just read that amount of text? 


A. That's what I would do, yes. 
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Os Question 5, it can most reasonably be inferred from the 
passage that when the narrative says X, she is most nearly 
indicating that, and then it goes on. 

Is that one you could read or answer without reading the 
passage? 
A. Number 5? 
or Yes. 
Pex That has lines that it shows -- lines 30 and 31, sol 
would read those. 
oF If you go on -- let me ask you something. The length of 
the passage here in the reading test, is this longer than the 
questions you encountered on Step 1? 

MS. VARGAS: I'm going to object. I'm not sure what 
the relevance of this is, because this isn't a test she ever 
took. This is a sample question you've selected, so -- 

MR. BURGOYNE: Well, yeah. But we went through the 
same exercise with the MCAT. 

MS. VARGAS: She actually took the MCAT. 

MR. BURGOYNE: She didn't take that MCAT. That was a 
publicly disclosed MCAT exam from 2010. 

MS. VARGAS: That took some of the same questions that 
were on her exam. This is a practice book that you've selected 
out of -- 

MR. BURGOYNE: I've selected it, Judge, just because 


it was the practice book for her year and it has the practice 
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ACT test on it and it illustrates the type of questions she 
encountered. 

THE COURT: If you want me to rule on it or if you 
want to continue your discussion without me, I'll allow you to 
continue the discussion. But if there's an objection before 
the Court, I'll rule on it. 

Overruled. 

All right. Let's move on. 

MR. BURGOYNE: Thank you, Your Honor. 

BY MR. BURGOYNE: 

OF So my question to you, Ms. Ramsay, was, is the passage 
that's reflected here on page 34, one-page passage, is this 
content longer than the content that you encountered in a 
typical Step 1 question? 

A. Since this is associated with ten questions, I'm not sure 
how much of the reading is for which question, but the passage 
itself is probably longer than the typical Step 1 question. 

Os And there are passages throughout the reading section of 
the test, is that correct, on the ACT exam? 

A. Yes. 

Ors In fact, if you go to the English test that is on page 14, 
it also includes passages; is that correct? 

A. That looks like it does. 

QO. And that looks like the math test was a 60-minute test 


with 60 questions, some of which are problems and others of 
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which contained text. 

If you look at page 26 of the exam, do you recall having 
to read text when answering some of the math questions on the 
ACT exam? 

A. I don't recall specifically. I am sure there were some 
where I had to read some text, but most of them were like 
solving the math problems. 
OO. And then the science part of this test, page 42, that also 
included passages that you had to read and then answer a series 
of questions; is that correct? 
A. Yes, yes. Sorry. 
er Let's look -- while we're here, let's look at the Step 1 
sample questions, which is DX-61. You looked at a version of 
the same document when Ms. Vargas was asking you some 
questions. 
A Okay. 
Q Did you practice with these sample test questions? 
A. These specific ones? 
Q Or something like this from the NBME website? 
A I did a lot of practice. I'm sure I did a similar -- the 
sample questions that were out at the time that I did them, and 
I'm sure I did a lot of other question banks. 

MR. BERGER: I just want to note for the record, this 
is not exactly the same. I certainly haven't compared it 


question by question. But this one appears to say that it was 
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updated in February 2017, and I believe that the one that we 
marked and was referred to earlier was updated in February 
2019. 


BY MR. BURGOYNE: 


or In all events, you've seen a version of these practice 
questions? 

A. Yes. 

Q. And you practiced with a version of these practice 
questions? 

A. I did some of them as part of my practice, yes. 


O¢ And when you take the Step 1 exam, each question is a 
distinct question, in other words, there's not a passage 
followed by a series of questions? 

AG Generally that is the case. There are paired questions 
sometimes, which isn't like a passage and then multiple 
questions. It's like a question like I described earlier for 
Step 1 where you have to read all of it and figure out the 
answer and you can't see the second question until you answer 
the first. And so it's like a gatekeeper, because if you see 
the second question, that gives away something to help you 
answer the first, so like that's why they don't let you see it. 
Oe Let's just look at a sample questionnaire. Just to turn 
to page 8. And you see question 3? 

A. Yes. 


Os It's a three-sentence question with a photograph? 
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A. Yes. 
Ou Is that a common type of question that you encounter on 
the Step 1 exam, a photograph, then a description, and then a 
series of questions or a question tied to that photograph? 
A. It is one of the types. 
Ou And are these questions generally representative of the 
questions you saw on the Step 1 exam? 
Pe. I can't really say without looking at all of them, but I 
know that they can't be completely representative because the 
Step 1 questions sometimes have videos or sound clips 
associated with them along with the question. And it's not 
just like identify this murmur. It's a clinical question 
Similar to, you know, like one of these on the page probably, 
along with the clip. And you have to spend the time listening 
to or watching the clip and then reading the question and 
answering the question. 
he And in fact, to page 3, it points out that those 
audio-type questions are not represented here? 
A. Page 3. Okay. 
O- See the note at page 3. 

Let's look at some of the MCAT questions that you 


discussed earlier. And we can work right off the ones that you 


indicated. 
A. Okay. 
Or First of all, when did you do these annotations? 
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A. Within the last couple days. 
Ox And make sure I understand exactly what you did here. 

It looks like the physical sciences section. 

Is this the entire section for physical sciences that 
you've annotated? 
A. I believe so. 
Q. And then you've got highlighting here. 

What is this highlighting supposed to indicate? For 
example, the blue highlighting on page 5. 
A. That's where I would have looked at, read. 
Qe And when you took the actual MCAT, were you able to 
highlight on the screen? 
A. I don't remember, but possibly. 
Ors And then when you do a different color highlighting here, 
the green, what is that supposed to tell us? 
A. That's probably showing for your benefit like the color 
that associates with the question to show you where I read for 
that question. 
Ox Again, that's not anything you were actually doing when 
you took the MCAT? 
A. No. I was demonstrating to show you where I was reading. 
QO. And then all these comments here, these comments, 
completely passage independent, can answer based on prior 
knowledge, essentially passage independent, could/would answer 


solely based on the tiny bit I would have read to answer number 
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Le 

Those are just comments you provided throughout this 
document? 
A. Yes, so you could see how I would go through that document 


and take it. 

‘on Then where there's information crossed out, what does that 
indicate when you've crossed out an answer? 

A. As an interruption, that's my thought process of ruling 
out an answer. 

Oe So in all these questions, I take it you would have read 
at least the answer choices? 

A. Yes. If I got that far. I did it as if I would have 
gotten that far. And I think I commented about that in there. 
Oe Some of these are kind of -- let's look at the verbal 
reasoning next, Exhibit 19A. 

And again, you went through the same exercise here. I'm 
looking at page 34. And there's ten sets of comments sort of 
explaining to me or the Court how you would have gone about 
answering this question? 

A. Yeah. So for the verbal section, I did it slightly 
different than the physical sciences because I couldn't just 
say here's a formula and that's the formula I used. So I had 
to pretty much take it like I would take it, except for that I 
didn't limit the time because then I wouldn't be able to 


annotate. And then because of that, I went through the tests 
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as if I had gotten to all of that. But I just showed you what 
I would have done had I been in that testing scenario. 

OF You even got to the point where you would go through and 
count the total number of words in the passage and then 
estimate how many passages you actually would have read when 
you were taking the exam? 

A. That's incorrect. I copy-and-pasted the passage into a 
Word document and used word count to find the number of words. 
And then if I read a part of it or a couple words or 

whatever, I would highlight that and get the word count of 
that. But that was after I had already gone through. I did 
that after I had gone through the document. 

O. And this work was all your independent work, nobody helped 
you? 

A. Correct. 

Q. And how long did it take you to do that? 

A. Days. And I didn't finish. I haven't gotten to the 
biological sciences. And I didn't do the writing sample. 

on Let's look at Exhibit 58, please. And it's still relating 
to the MCAT exam. 


And this says Second Edition, The Official Guide to the 


MCAT Exam? 

A. Okay. 

Q. And have you seen this document before? 
A. I'm not sure. 
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Q. Or a version of the official guide for the MCAT? 

A. I'm sure I've seen a version. 

OF I thought you had told me that you owned a copy of this or 
a similar version at one point? 

A. Yes. I think -- if this is the one that I thought had the 
practice questions in it, that's what I thought it was, when we 
were in deposition. 

Oy, And I'll tell you, it does include -- this is not -- this 
is excerpts from the book. 

A. Okay. 

Os And the book does include practice questions. 

A. Then yeah, then I probably own... 

O. And you'll see on page 2, it has got a 2011 copyright, and 
that was the year that you took the MCAT? 

A. Okay. Yes. 

QO. Look at page 13. And there's a discussion of the role of 
the exam, and it indicates the MCAT exam is taken by more than 
70,000 students each year. 

A. Okay. 

O% Do you recall I had asked you the number, and you weren't 
sure about that? 

A. Yes. 

Qe And then there's a breakdown. If you look at page 15, 
there's a little summary of the exam. 


A. Okay. 
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Os Do you see that? 
And it's just a good shorthand here? 
So in the physical science areas, there's seven passages 


and 52 questions. 


A. Okay. 

Ou And then verbal reasoning, again, seven passages, 40 
questions. Biological science, 70 -- or seven passages and 52 
questions. 


So in all three of the multiple choice sections, there are 
passage-based questions; is that correct? 
A. Yes. Except for the writing sample. 
O's I think you indicated that at least one of the reasons you 
didn't request accommodations on the MCAT was because you 
didn't know they were available? 
A. Yeah. I didn't find out they were available or even that 
they existed until shortly before I took the MCAT. 
Us And I assume at some point when you were registering for 
the MCAT, you went to their website? 
A. Probably, yeah. 
QO. You didn't see the references there for taking 
accommodated tests? 
A. No. I don't remember seeing them. 
Oe Look at page 24, which is headed What is Accommodated 
Testing and Who Needs to Apply. 


Do you recall reading this section in which AAMC discusses 
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the availability of accommodations on the exam? 
Pes I don't recall specifically reading it. I probably -- I 
may have seen it. I probably paged through the beginning of 
this book, but I don't know if I saw this specifically. 
On Let's look at your request for accommodations on Step 1. 
Turn to DX-4, Tab A. 
A. Okay. 
‘er And this should be your first request for accommodations, 
which I think you testified to or about this morning. 
A. Okay. 
OF Turn to page 4, if you would, please. 
And you see there's a section here that asks for 
information about your impairment? 
A. Yes. 
Oe And section D1X asks you to check the box that best 
describes the nature of your impairment and list the year it 
was first diagnosed by a qualified professional. 
All right? And what's the first box you checked? 
A Reading. 
Oy Is that under the learning impairment category? 
A. Yes. 
QO And did Dr. Tanguay, the optometrist, diagnose you with a 
learning disability? 
A. Not a learning disability, but at the time that I filled 


this out and submitted it, I didn't know that she was not able 
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to diagnose a learning disability with the DSM criteria, but 
she did diagnose that I had problems with reading. 
OF Were the problems she diagnosed you with, were they vision 
related as opposed to a cognitive issue? I mean, she's an 
optometrist? 
Pes She's an optometrist, so I don't know if she could say. 
She said to the best of her ability that I had issues with the 
flipping and I think she said like visual perception, which 
perception implies how you perceive that information. 
0. Then the next thing, you also reference dyslexia here. 
And you refer to a provisional diagnosis by Dr. Smiy? 
A. Yes. 
On And we already looked at his documentation. 

You also reference here as another impairment migraines. 
Right? Here at the bottom? 
A. Yes. 
Q. And you said you were diagnosed with those in 1997. And 
the next one asks you to list the current diagnoses for which 
you're requesting accommodations. And here you listed only 
ADHD and dyslexia and did not include the migraines you 
referenced above? 
A. Yes. And as I said before, I didn't know that I could 
request accommodations for migraines or at that time DVT 
either. 


Os Look at the next page for me. 
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A. Okay. 
Ow And do you see there's a reference to the accommodations 
that you have received previously in post-secondary education. 
And you state, you identified for NBME the accommodations you 
received at Ohio State University. 

Do you see that? 
A. Yes. 
OQ. And one of the things you indicate is that you received 
double testing time from Ohio State. 

That isn't accurate, is it? 
A. That is inaccurate, like not accurate. That was probably 
a mistake on my part. 
Q. You were getting time-and-a-half at Ohio State? 
A. Yeah. 
Og Over on the right you said you were receiving 
accommodations from Ohio State from 2009 to 2013. That was 
also inaccurate, wasn't it? 
A. I'm not sure, because I don't know when the temporary 
kicked in. 
QO. I think -- 
A. That probably was more 2010, but I don't know. It could 
have been the end of 2009. 
ig Turn to the next page for me. There is a discussion of 
accommodations you received in primary and secondary school. 


Do you see that? 
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1 A. Okay. 
2 Q. It asks you to provide each school and all formal 
3 accommodations that you received and when you received them. 
4 Do you see that heading? 
5 A. Yes. 
6 Q. You indicate in high school, none. Middle school, none. 
7 And then in elementary school, you referred to the alphabet 
8 chart again that we discussed earlier, and the distraction 
9 reduced space, which we discussed earlier, extra time for 
10 writing and reading. These were provided by the teacher, not 
11 the school, so I do not have records confirming them. And you 
12 refer to a single year in which you receive those 
13 accommodations; is that right? 
14 A. I think I was trying to provide the dates that I remember 
15 ait starting, but -- 
Led O- It states dates provided? 
17 A. Yeah. I probably misread it or wasn't paying attention. 
18 Q. And although they asked for formal accommodations, you 
19 chose to provide informal accommodations as part of your 
20 answer? 
21 A. Yeah, probably for the same reasons. 
22 Q. And those were the accommodations that you received in 
23 Sunset Oaks Academy, second or first grade? 


24 A. Yeah. And carried on through some of them. 


oe ee © And no reference to similar informal accommodations in 
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high school or middle school that you reported to NBME on your 
first application? 

As On this form, but I did discuss some of them in my 
personal statement. But I also didn't know that I needed to 
list, like, every type of thing that my teachers would do to 
help me. I thought that was kind of overkill and unnecessary, 
so I left a lot of that stuff out on this form at the time that 
I first applied. 

On Okay. I think you already testified to your test-taking 
strategies, the Step 1 exam? 

A. Okay, yes. 

Q. Do you recall that? 

At some point did you -- let me make sure I understand 
this. 

The test-taking strategies that you report that you used 
on the MCAT or the Step 1 exam, did you say those were 
strategies that were also recommended by a test prep program 
that you took? 

A. So I use -- I can't use the exact same testing strategy 
that I used for the MCAT on Step 1 because I have to -- we have 
to read the entire question for Step 1 questions to get the 
information needed to answer the question, whereas that wasn't 
true for most of the questions for the MCAT. 

And I have developed that strategy of reading as little as 


possible because I couldn't read everything on most tests, like 
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early on. I don't even know if I could say when I first 
started doing that. But that's typically something that test 
prep people recommend. And so it was -- it confirmed what I 
did, or validated it. 
Oe Okay. Let's shift gears now to your testing experience 
when you took the Step 1 exam in July of 2017. 

Look at DX-1, which is the Complaint, and page 9. 

And do you see paragraph 40 there? I'm sorry. 
A. Yes. 
Os In paragraph 40, the middle sentence begins with "because 
of her dyslexia." 

Do you see that? 
A. Okay. 
Oe Because of her dyslexia and ADHD, Ramsay was only able to 
read about 60 to 70 percent of the questions in each block and 
had to enter guesses for the remaining questions without 
reading them. 

Is that an accurate statement? 
A. Yes. 
0. And for every question on Step 1, did you spend at least 
some time reading the question, including the passage? 
A. I -- can you clarify passage? 
om Well, the vignette, the lead-in, the stem to the question? 
A. I think I -- I don't know if I can say every question, but 


I know that I tried to read the last line of the vignette and 
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possibly the answer choices for the questions if I could get 
there. But I don't know if I could say I did -- was able to 
successfully do that for all of the questions for all of the 
sections. 

OQ. Let me make sure I understand. For the 30 to 40 percent 
of the questions that you say you didn't have time to read, is 
it your testimony that you didn't read any of the question for 
30 to 40 percent of the exam? 

ri I probably was able to look at and at least start the last 
line. I may not have read the whole last line or I may not 
have read anything else. 

In your Complaint you said without reading them? 

Without fully reading them, reading the whole question. 
Look at DX-2, paragraph 28. 

Okay. 

And this is your declaration in this case? 

Is it? I think so. 

And have you located paragraph 28? 


Yes. 


Or a DD a 0 20 


And in this paragraph, you state in the middle of the 
paragraph: I did not have time to read all of the questions 
and in the last minute of each block was forced to blindly 
select answer choices for about 30 to 35 percent of the 
questions. 


So is it your testimony that for 30 to 35 percent of the 
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questions, you simply chose an answer without reading any of 
the passage? 

A. Like I said before, I may have started or possibly read 
the last line of the passage if I got to it, but I may not have 
read -- been able to read the question, the whole question to 
answer the question, the whole vignette to answer the question. 
QO: Let me ask you to look on -- just to make sure we're 
understanding each other here, is it now your testimony that 
you might have read some of the content and all of the 
questions, some of the questions? 

A. So I -- okay. I read the last line or started reading the 
last line if I could, if I got to that many. I may not have 
read it for all -- I may not have read the whole line or any of 
it for all of the questions. I don't know if I could 
specifically say or definitively say for all of them. But I 
tried for most of them to at least see if it was something I 
understood the question line of. 

Os Let me hand you your deposition transcript. 

The reason I'm asking this is because throughout your 
court papers, there is the suggestion that you weren't able to 
read 35 to 40 percent of the test questions. 

A. Correct. 
THE COURT: Counsel, would you direct your opposing 
counsel to what page and line. 


MR. BURGOYNE: Yes. I'm sorry, Your Honor. 
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THE COURT: Sure. 


MR. BURGOYNE: 
through 5. 

MR. BERGER: 

MR. BURGOYNE: 


BY MR. BURGOYNE: 


Cys One more notebook. 


And do you recall 
that mean for 30 to 35 
answer without reading 


And what was your 


Page 136 of the transcript, lines 1 


Page 136? 


Page 136, yes. 


Right here. 
me asking you in the deposition: Does 
percent the questions, you just chose an 
any of the passage? 


answer? 


A. My answer was yes. 


Q. And is that different than your answer today? 


A. Yes, I -- in the instance that we're talking about fully 


reading the passage or 


any of the passage, yes. Or reading 


part of the passage, the question line. And also because we're 


referring to a vignette and using the word "passage." 


Os I don't think I'll need to give this to you again. If I 


do, I'll bring it back 


A. Okay. 
Ors Let's transition to your second request for 
accommodations. 


And in support -- 


A. Okay. 


this is DxX-4, Tab J. 


Oe And on this accommodation request, you relied upon your 
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migraines and your clotting disorder as additional disabilities 
in support of your request for accommodations; is that correct? 
A This is the second one? 

QO Yeah. Your second request for accommodations. 

A Those were additional diagnoses that I included, yes. 

QO. And that was June 2018? 

A Yes. 

6) And you submitted a fair amount of paper to NBME in 
support of that accommodation request; is that correct? I 
think you referenced, for example -- 

Yes. 

-- you got a letter from your school? 

A letter of support, yes. 


And that was Dean Overton or Associate Dean Overton? 


P10 FP O PF 


Again, I'm not sure what his title is for sure, but it's 
Dr. Overton. 

Q. You also submitted a document from a Dr. Ruekberg? 

A. Yes. 

Oe And then you also submitted a letter of support from a Dr. 
Houtman? 

A. Yes. 

Q. And before we get into those documents, NBME granted some 
accommodations for that request; is that correct? 

A. They granted the separate room and the -- and extra break 


time based on my migraines and DVT with post-thrombotic 
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syndrome and clotting disorder. 


Os And you were going to be allowed to test over two days? 
A. Yes. 
(ey And as a result of testing over two days, each testing 


block was going to last how long? 


A. I'm not sure. I don't know. I think -- I don't know if I 


was ever told this, but I think maybe 30 minutes. 

Or, And how long is the standard test block? 

A. 60 minutes. 

Q. So you would now be allowed to test over two days, but 
only you would have to sit or stand for half an hour for each 
test block? 

A. Correct. 

Oe And you were in a private room, and if you wanted to talk 


aloud, you could talk aloud? 


A. Yes. 
Q. Look, if you would, please -- first of all, who is Dr. 
Ruekberg? 


A. My treating psychiatrist. 

0% And he's never conducted a diagnostic evaluation of you, 
has he, similar to what you went through with Dr. Smith? 

A. No. 

Q. Look at Exhibit 64. 


And I'm assuming Dr. Ruekberg's letter is in one of the 


documents that were admitted this morning because you submitted 
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that letter to NBME in support of your second request for 


accommodations? 
A. I believe so. 
OO. Exhibit 64 is a series of email messages that extends from 


Ramsay -- the Bates number on the right -- 26 through 102. 

Do you recall having extensive communications back and 
forth with Dr. Ruekberg after you asked him to submit a letter 
supporting your request for accommodations? 

A. I'm sorry, you said through 102? 

0. Yes. Basically the entire exhibit consists of a series of 
emails with attachments. 

A. A lot of those are -- like I just flip to a page, like 
page 73, and that's from my school. Maybe not. I'm sorry. 
That's the heading. I'm sorry. 

Okay. And what was your question? Sorry. 

Oy My question was whether or not you and your lawyer worked 
with Dr. Ruekberg over the course of several months to prepare 
a letter that you then -- to prepare the letter that you then 
sent to NBME? 

MS. VARGAS: Objection, attorney-client privilege and 
work product. 

THE COURT: I'm going to sustain the question as it's 
raised at this point in time. You can try to rephrase it. 

MR. BURGOYNE: Sure. 


BY MR. BURGOYNE: 
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Os Look at the first two pages, actually, it's the first 
three pages, Defendant's Exhibit 64. 
A. Okay. 
‘em And the first -- bottom there, is that an email from you 
to Dr. Ruekberg in December 2017 thanking him for his help on 
your request for accommodations? 
A. Yes. 
QO. And then the next three pages are sort of a three-page 
document. 

Is that an initial draft that Dr. Ruekberg prepared of his 
letter? 
A. Yes. It was a very early draft of like some of what his 
thoughts were for including into his letter. 
Oz At the bottom of this document, he says that in his 
opinion, you should be given 50 percent additional testing time 
over two days? 
What page? 
That's 27. 
Where? 
The very bottom. "In my professional opinion, therefore." 
Okay. 
And he recommended 50 percent extra time? 
Okay. 


In his draft; is that correct? 


PO Ff O FP O FP OO P 


It looks like that. 
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O02 Then on the top of the next page, there's a paragraph that 
reads: Even if the board does not find Jessica meets criteria 
for accommodations for ADHD, in my professional opinion, the 

board should approve Jessica for accommodation for reading and 


writing learning disabilities. 


A. Okay. 
OQ. Do you recall seeing that paragraph in one of his early 
drafts? 


A. Not specifically, but I remember talking about it, about 
how he -- that even if you didn't want to provide 
accommodations for ADHD, that I should definitely get them for 
dyslexia. 

On And when he submitted his final letter, he recommended 
100 percent extra time; is that correct? 

A. Yes. 

O% And when he submitted his final letter, this paragraph 
wasn't in the final letter discussing the difference between 
your ADHD and your LD? 

A. Which paragraph? 

O% The paragraph that just read about even if the board does 
not find Jessica meets criteria for accommodations for ADHD? 
A. I don't know for sure if it is, but I would assume that 
you're asking because it wasn't. 

O% All right. Then we go two more pages, and let's start 


with page 32. 
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THE COURT: Counsel, we'll be adjourning the day at a 
quarter of 5:00, so everyone knows. 
MR. BURGOYNE: Okay. 

BY MR. BURGOYNE: 
Os The document that says 32. And then you'll see there's a 
series of highlighted text, some blue, some yellow, and the 
three-page letter is now a five-page letter. 

Is this a revised draft or comments that you sent to him? 
A. I know it's a second draft or another draft. I don't know 
if I sent it to him or if he sent it to me. 
Or Look at page 52. And do you see it says final draft at 
the top. And it looks to be draft version number 4 under the 
attachments. And you state here: Dear Dr. Ruekberg, sorry it 
is so long. I had to add a lot of support to each of the 
points in the NBME guidelines. 

Do you recall providing substantive content to Dr. 
Ruekberg for his letter? 
A. I recall adding a lot of the details because he hadn't 
included them, but it wasn't anything that he didn't already 
know. And I wanted to make sure that the facts that he had in 
there were correct and that they met the guidelines that are 
published by the NBME, because after going through, I realized 
that was important to meet those guidelines. So I wanted to 
make sure that his letter met the guidelines, but also at any 


point if he didn't agree with any of it, he wouldn't have 
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Signed it or he would have taken it out. 
0. Look at page 71 for me. Do you see this is a document -- 
this document and the next page, 71 and 72, do you see a lot of 
text has been redacted here? 

MS. VARGAS: Objection, attorney-client privilege and 
work product. 

THE COURT: Not to this question. Your objection is 
noted as overruled. 

Do you notice that? 

THE WITNESS: I do notice that. 

THE COURT: Next question. 
BY MR. BURGOYNE: 
Oe Is this an email from your attorney to Dr. Ruekberg? 

MS. VARGAS: Objection, attorney-client privilege and 
work product. 

THE COURT: I'11 sustain the objection. 

MR. BURGOYNE: Your Honor, I'm not asking about the 
content, I'm just asking about -- 


BY MR. BURGOYNE: 


Os I'll ask this, who is Lawrence Berger? 
A. He's one of my lawyers. 
QO. Is this email from him? 


THE COURT: If you know. 
THE WITNESS: Yeah. It looks like that. 


BY MR. BURGOYNE: 
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Os Who is the email sent to? 

Dr. Ruekberg. 
Q. The next page, the entire page is redacted. 


Who is this email from? 
It looks like it's from Mr. Berger. 
Q. And Mr. Berger is your lawyer. 
And who was this email sent to? 
A. It looks like Dr. Ruekberg. 
O And you are a correct on the letter? You were copied on 
the letter? 
A. Yes. 
on Then look at page 93 for me. 
And this is content that's also been redacted. And it's 
on the actual school letterhead. 
Do you know why these redactions were made? 
A. I do not. 
Ors And then finally, on page 102, there's an additional email 
with the entire text of the email redacted. 
Is this an email from Lawrence Berger to Bruce Ruekberg? 
MS. VARGAS: Objection, Your Honor. We continue to 
object on attorney-client privilege and work product. 
THE COURT: So noted. 
These sections of the communications that have been 
deleted, so to speak, are not in evidence. The communications 


as to who they are will be allowed. All right? 
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Anything else? 

MR. BURGOYNE: Final question for the day, Your Honor. 
BY MR. BURGOYNE: 

‘ey Ms. Ramsay, are you able to tell us which parts of Dr. 
Ruekberg's letter reflect your input versus your lawyer's input 
versus Dr. Ruekberg's input? 

MS. VARGAS: Objection, attorney-client privilege and 
work product, to the extent it asks for input by attorneys. 

THE COURT: Yes, but I don't think the question asked 
that. It asked as to which part she had input in. 

Can you answer that question yes or no, ma'am? 

THE WITNESS: I can answer it. 

THE COURT: You can answer it? 

THE WITNESS: I can answer with I don't know. I 
couldn't tell you which parts were, like, things I edited and 
which parts Dr. Ruekberg wrote at this time. 

MR. BURGOYNE: Okay. I have no further questions for 
today, Your Honor. 

THE COURT: Very well. 

Counsel, just before we adjourn, how long do you 
anticipate this to go? I only had tomorrow blocked off for 
further testimony, and at this pace that we're going at today, 
I don't know how much further you have. 

Don't everybody speak at once. 


MR. BURGOYNE: I suppose I ought to speak first, Your 
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Honor, since I've got to wrap up Ms. Ramsay and then they've 
got rebuttal. 

So I would guess I probably have another half hour to 
45 minutes with Ms. Ramsay. 

THE COURT: And you'll have redirect to rehabilitate 
your witness and potentially there's some recross. 

How many other witnesses do you propose calling? 

MS. VARGAS: We only intend to call one other witness, 
Your Honor. 

THE COURT: And that witness will be approximately how 
long? 

MS. VARGAS: That's Dr. Smith, so I would imagine it 
would be fairly lengthy. 

THE COURT: And then after Dr. Smith testifies, how 
long is, if any, defense? We're not even getting into cross 
examination at this juncture. 

MR. BURGOYNE: For us, Your Honor, one witness. Ms. 
Farmer has already submitted a declaration. If we let that be 
her testimony, I could strike her. And then we've got the two 
external reviewers who reviewed the documentation, so... 

MS. VARGAS: Your Honor, in that case -- 

MR. BURGOYNE: And one other witness, I'm sorry, Your 
Honor, one other witness. 

THE COURT: Very well. Yes, ma'am? 


MS. VARGAS: We had understood in communication 
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between counsel in advance that defense would be calling Dr. 
Farmer. If defense is not calling Dr. Farmer, we would. 

THE COURT: You will be. 

MR. BURGOYNE: I'm happy to call her, Your Honor. I 
don't have a problem with that. 

THE COURT: You try your own cases in front of me, 
Counsel. 

All right. We'll reconvene tomorrow at 9:30, and I'll 
let you know as to the remainder of this week if at all. All 
right? 

MR. BURGOYNE: Your Honor, one point of clarification. 
One of our experts needs to -- he understood originally it was 
going to be a one-day hearing. He's got to get back to New 
York. 

THE COURT: How did he understand it was going to be a 
one-day hearing? 

MR. BURGOYNE: That's what the order said. And then 
we called up and learned after the fact that it in fact was on 
the docket for two. So he's got to be back in New York. He's 
on a 12:00 train. 

Are you okay if plaintiffs are okay with us taking a 
witness out of order? 

THE COURT: I don't have any problems with it at all. 

How long do you anticipate it? 


MR. BURGOYNE: Hour. We'll try to tighten it up. 
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1 THE COURT: All right. We'll see. 9:30 tomorrow 
2 morning. And we're adjourned. 
3 (Proceedings concluded at 4:47 p.m.) 
4 
5 
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(Court called to order at 9:29 a.m.) 

THE COURT: Good morning. 

Are we ready to proceed? 

MS. VARGAS: Yes, Your Honor. 

THE COURT: Very well. You may resume the stand, Ms. 
Ramsay. 

Oh, you're calling somebody out of order? 

MR. BURGOYNE: Your Honor, he was going to defend a 
thesis today and his student notified him last night that she 
is not coming, so we don't have to go out of order. 

THE COURT: I'm sorry to hear that from the student. 

MR. BURGOYNE: Yeah, it was a little -- not a good way 


to start on your getting your thesis reviewed. 

THE COURT: No. All right, Ms. Ramsay, then we can 
proceed with the continuation of your testimony. 

MS. VARGAS: Your Honor, if I could just ask briefly 
about scheduling. 

There was some discussion at the end of the day 


yesterday that we might not finish today and what that -- 


THE COURT: If you don't finish today, then we'll 
finish tomorrow. 

MS. VARGAS: Okay. Thank you, Your Honor. 

THE COURT: I hope. 

And, Ms. Ramsay, I'll remind you you're still under 


oath from previously being sworn in yesterday. 
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RAMSAY - CROSS 


al Do you understand that, ma'am? 
Z THE WITNESS: Yes, Your Honor. 
3 THE COURT: Very well. We have the same situation 
4 with the mics today. I'm working without my clerk. She has a 
5 family matter this week, so I'm lonely. 
6 MR. BURGOYNE: Jessica, I'm going to start with 
7°. “Behibon Voy af you. want to turn. toe: that. 
8 THE WITNESS: Thank you. I think it's on. 
9 THE COURT: Great. There it is. All right. Let's 
10 proceed. 
aa CROSS-EXAMINATION 
12 BY MR. BURGOYNE: 
i ae Oe All right. Good morning, Jessica. I just mentioned, 
14 let's start with Exhibit 73, please. 
15 A. Okay. 
6. Oe And as you can see, this is an email from you to Dr. 
17 Ruekberg, who we were -- an individual we were discussing 
18 yesterday. And he is your psychologist? 
19 A. Psychiatrist. 
20 Q. #£=Treating psychiatrist? 
21 A. Yes. 
Le oe Okay. And he provided a letter in support of your second 
23 request for accommodations on Step 1. Correct? 
24 A. Yes. 


25 9. Okay. In this letter dated January 26, 2018, you tell 
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RAMSAY - CROSS 5 
him: Sorry for not getting this to you sooner, I was trying to 
get at least a little bit in each section and get rid of a lot 


of extra details to make the information clearer. 

And then you attach a table -- 
A. Yes. 
On -- to this document. And we're going to look at several 
exhibits today in which you have such tables. And I'll note to 
you these weren't produced to us by you in discovery, these 
were produced to us by Dr. Ruekberg. 
A. Okay. 
Q. Okay? 


What is the table that you were preparing and working on 


in these various communications to Dr. Ruekberg, starting on 
the second page? 


A. This table was something I used to help me write my 


personal statement. And he asked to see it, because I had a 
hard time communicating everything he was asking about or 


everything that the guidelines asked about. And so he asked me 


to put it -- or to send him the table that I had used. But I 


wasn't quite done with it, so it took me longer than expected 


to get it to him. 

Q. Okay. And this is seven or eight pages, but there's sort 
of pictures included in the table? 

A. Yeah. 


Ove Where did you get this document that you were working 
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from? I assume you didn't go in and paste these pictures of 
clocks and things like that in here. 


AY Yeah, I did. 


ey Okay. So this is a document you created entirely? 
A. Yes. 
Ou And on the last page -- I'm sorry, these pages aren't 


numbered, but it's the next to the last page in this document. 
A. Okay. 


O% And you see on the first column, it just has, how will 


each accommodation alleviate functional limitations. And then 


on the right, you've provided a statement regarding how much 
extra time you thought you needed. 

And what amount of extra time did you include in the chart 
at that time? 
A. 50 percent. 

MR. BURGOYNE: And the Bates number, Your Honor, for 

that page is 2248. 
BY MR. BURGOYNE: 
On And if you turn, Jessica, if you would, please, to 
Exhibit 74, is this an email message that you sent Dr. Ruekberg 
in February of 2018? 
A. Yess 
or And you're forwarding another copy of the table that you 
had prepared? 


A. It appears so. 
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OO And then in addition to the table, it looks like you've 
gone in and now prepared comments in the right-hand margins for 
him to review? 

A. Yes. 


On And then on the page that's the second page of this 


document, I'm sorry, it's the page that says 231 at the bottom. 


A. Okay. 


or Your first comment, the last comment in that block, you 


state: To help with Step 2 CS requests later, it may also be 


beneficial to mention at least how -- and I can't read it 
because it's blue -- is even more of a struggle because I not 
only have to translate my thoughts into words but I have to 


read and reread what I've written using the process I've 


described. 
A. Okay. 
Oy And that's -- were you attempting at this point to have 


him include language that might help you get accommodations on 


Step: 2/CS? 
A. I don't think language was the issue, it was whether or 


not to include the writing as part of the explanation with -- 


for what I struggle with, because I didn't know if reapplying 


for Step 2 CS, if I would have the opportunity to include that 


then, because I haven't been through this process that far 


before. 


Oe And then if you look at the page that says 239 at the 
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bottom, Bates number. 


A. Okay. 


Ox All right. And the last sentence in this page s 
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equalize my access to the exam. 


A. Okay. 


Date Filed: 02/07/2020 


50 percent additional 


er All right. And those were words you wrote? 


A. At the time, yes. 


oF And those were words you wrote in, what, 
2018? 
A. Yes. 


2018, February 


tates: 


testing 


time with additional break time over two days would best 


Ow And that was after you'd taken Step 1 the first time? 


A. Yes. 
er And. out of those, 
testing room? 


Yes. 


at this point, 


You have additional break time? 


Yes. 


Yes. 


A 
Q 
A 
Ox And you have testing over two days? 
A 
Q 


you have a separate 


So the one thing you don't have is any additional time, 


50 percent? 


A. Correct. 


Oke Look at the next page. 
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RAMSAY - CROSS 9 
A. Okay. 
Ow And do you recall that in connection with working with 
Dr. Ruekberg in his preparation of a supporting letter, you and 
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your mother and your fiancé completed ADHD symptom checklists? 


A. Yes. 


oF And would you confirm for me that Exhibit 75 contains the 


symptom checklist that you provided and your mother provided 


and your fiancé provided to Dr. 


A. Yes. 


Oe And the first one, page -- 


top, Jerri mom. 

Is that your handwriting? 
rae I can't really tell, but I 
Ov Okay. And it reappears on 


that makes it easier to confirm 


A. I believe so. 


ex Okay. 


Ruekberg? 


Bates page 223, it says at the 


think so. 


the next page. I don't know if 


that's your handwriting? 


And so the first two pages reflect what your mom 


was reporting regarding your ADHD symptoms? 


A. Yes. 


to ask her -- I sent her th 


em Okay. 


described in this chart? 


A. Yes. 
Q. 


18 symptoms and that the degree 


EX 3-207 


I had to do this over the phone with her, 


so I had 


list. 


And it looks like there's a total of 18 symptoms 


And it looks like she indicated on here that you had all 


of severity for all of them was 
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severe; is that correct? 
A. It appears so, yes. 


Os And then you also filled out a prompt or a symptom report 


for Dr. Ruekberg. Is that on the third page at 225? 
A. Yes. 


Oe And it looks like you likewise indicated that you have all 


18 symptoms, and again indicated that they were -- assigned to 


each of them the most severe rating possible? 


A. In the major categories, yes, but I also ranked each 


individual prompt separately. 
Os But relative to the 18 categories, you assigned maximum 
severity to each one? 


A. Yes. 


Ove The last two pages starting on 227, are these the ratings 
provided by your fiancé? 

A. Yes. 

Q. And his name is Neil? 

A. Correct. 

‘oF And it looks like he's assigned sort of varying degrees of 
symptoms. Some he indicates, for example, can't organize, he 
indicates you have no symptoms in that regard. Others he 


indicates you have moderate symptoms. And then some he 


indicates you have severe symptoms; is that correct? 
A. Yes. 


Oke Look at Exhibit 76 for me. 
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A. Okay. 

Oe And would you just confirm this is another chart that you 
prepared, an updated chart that you sent Dr. Ruekberg in March 
2018? 

A. It appears so. 


Ou. And it looks like on the page 219, as of March 2018, 


you're still indicating that you need 50 percent additional 
time? 
F Where is that? 


Requested accommodations on page 219. 


Can you point or tell me where again, please? 


A 

QO 

A 

(Sry Sure. 
A. On the table that you're referring to? 

@) Do you see on the left-hand side, the first column, it 
says requested accommodations, middle of the page? 

A. Okay. Yeah. It says 50 percent. 

ex Okay. So at that time, as of March, you still thought 
50 percent -- 


A. I don't know if I thought that. I think I was asking for 


advice on whether -- if I decreased the amount of time I was 


requesting, if it would be more likely to be approved. And so 


I had been talking to people to see if they had any experience 
with that. So at that time, I was considering it. 


Q. The last page of this document, you say the same thing: I 


think the separate testing room, 50 percent additional testing 
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time, additional break time over two days would equalize my 


access to the exam. 
A. It appears unchanged from the one in February, so yes. 


‘ey Exhibit 77. Is this an email from you to Dr. Ruekberg in 


March of 2018? 

A. Yes. 

Os In the second line you say: To make it easier for you and 
the school to support my request for accommodations, I worked 
really hard to condense my reasoning down to the bare minimum. 


I've attached the document to this email and also sent one to 


the school so they would be working from the same information. 


And then is the document that follows that, you've now got 


a two-page document. Is that a document you prepared and sent 


to Dr. Ruekberg? 


A. I believe so. 
Oy And again, you've indicated 50 percent additional testing 
time over two days. Page 207. 


A. Where in the... 

Os The paragraph begins, "Simplified versions of the main 
things I want to say to support each accommodation I am 
requesting." 

A. Oh, okay. Yes. 

oP And the working diagnoses you identified to him at this 


time in support of the accommodations you wanted were ADHD, 


combined presentation, and then learning disability nonverbal 
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with impairment in reading with impairment in written 


expression. And you say over on the right: I'm still not sure 


which to use for now. I've included the one Dr. Lewandowski 


gave as well as the ones we've talked about. 
Where was that? 


Your comment on the right. 


A. 
Os 
A. On the same page? 
er Same page. You didn't mention migraines at this time? 
A. Not apparently in this document, but I haven't read the 
whole thing. 

What was your first question about that, about the 


comment? 


On Yeah. That's a comment you wrote in there saying you were 


still not sure which learning disability to identify in support 
of your accommodation? 


A. Yes. I wasn't sure if the learning disability that Dr. 


Lewandowski had diagnosed was encompassed by the one that -- or 
the couple that Dr. Ruekberg had diagnosed clinically. 

Os And again, we established yesterday, Dr. Ruekberg didn't 
perform any diagnostic evaluation of you, he didn't administer 


the type of assessments Dr. Smith did? 


A. No. But I didn't know that that made a difference at that 


point. 


QO. The next exhibit is Exhibit 78. We're now into April 


2018. 
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i Is this another email from you to Dr. Ruekberg? 
2 A. Yes. 
3. QO. All right. And you say in this email: Sending the 
4 document to you so you have it to make changes if needed during 
5 the appointment. Sorry I'm not completely done with it. I 
6 tried. 
7 A. Okay. 
8 Q. All right. And then the document that follows goes from 
9 page 194 to 202 -- or 1, basically. 
10 And is this your revised version of Dr. Ruekberg's initial 
11 letter? 
Ve Pe I don't know if it's technically my revised version. I 
13 think I had help with that from other people. 
14 Q. £Which other people did you have help with on that? 
eS MS. VARGAS: Objection, attorney-client privilege and 
16 work product. 
17 BY MR. BURGOYNE: 
18 Q. £Putting aside your lawyers, who else helped you? 
19 THE COURT: He's withdrawn the question. 
20 BY MR. BURGOYNE: 
21 Q. #£Putting aside your lawyers -- 
22 THE COURT: He's rephrased question. All right? 
23 MS. VARGAS: Thank you. 
24 THE COURT: All right. 
25 THE WITNESS: Maybe my mom helped me with editing and 
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stuff. 
BY MR. BURGOYNE: 


Oe And then the document that follows, there's comments over 


in the right and highlighting. 
Are those comments and highlighting that you provided? 


I don't know if all of them are all from me. 


3 Well, they said Comment JR. 


I may have been communicating some. 


Oo FP O P 


3 You typed them in, in all events; is that correct? Is 
this a document you prepared and then sent to Dr. Ruekberg, 


Since it has your initials in the comments? 


A. He wrote the letter. I had typed the comments. 


QO. Okay. And the comments go -- like you have 38 comment 


boxes that you provided to him. I take it, in order to provide 


those comments, you were closely reading this letter? 


A. I had the Kurzweil to help with that. 


QO. And it looks like some of your comments on page 198? 
A. Okay. 
Os You'll recall at the top there was a paragraph I asked you 


about yesterday that was in his initial draft, stating: Even 


if the board does not find Jessica meets criteria for 


accommodations for ADHD, in my professional opinion, the board 
should approve Jessica for accommodations for reading and 


writing learning disabilities. 


A. Okay. 
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Q. Do you remember our discussion in that paragraph 
yesterday? 


A. Yes. 


‘eP And then I asked whether you had suggested that that be 

deleted or changed. 

A. Okay. 

Oe Okay. And you see on one of your comments here you tell 
him that you would rephrase that paragraph; is that correct? 

A. Yes. 

‘oF And then your next comment is: May be smart to say 


something along the lines of, quote, In all future exams of a 


Similar nature to help the process moving forward. 

A. Yes. 

Ov And then there's -- a sentence has been inserted 
addressing informal accommodations, stating: She has 
received -- she received informal accommodations starting in 


the second grade, including a secluded testing area and extra 


time to work on assignments. Throughout elementary, middle and 
high school, there were multiple instances where working with 


her teachers and sometimes needing to involve her mother, 


Jessica received informal accommodations. 

And do you see over on the right you say: I added this 
sentence, but you can change it? 
A. Which comment? 


Ove 21. 
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A. Okay. 
On And do you recall making that suggestion to Dr. Ruekberg 


for an addition? 


A. I don't recall doing it specifically, but it says here. 


On Then on page 2200 at the top, it looks like you were 
correcting spelling and grammar errors, one of your comments? 
A. Again, my mom helped me with editing. 

er Exhibit 79. 

A. Okay. 

‘oF And you said, this is April 20: Dear Dr. Ruekberg, Here 


is the final draft of the letter. Sorry it is so long. I had 


to add a lot to support each of the points in the NBME 
guidelines. 


And then what follows is a nine-page, small-font document. 


Is that the document you sent him in April 2018? 


A. I'm sorry, because it's not dated, but I would assume so 
if it was attached. 
oF And if we go to Exhibit 64, page 42 -- I'm sorry, page 27, 
Jessica. 

THE COURT: Three strikes, you're out, Counsel. 

MR. BURGOYNE: Pardon me? 

THE COURT: Is that your phone ringing? 

MR. BURGOYNE: Well, I actually was wondering that, 
Your Honor. 


I apologize, Your Honor. 
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BY MR. BURGOYNE: 

oF Page 27. 

A. Okay. 

Or. Okay. And I think we established yesterday, this was an 


early draft from Dr. Ruekberg of his letter; is that correct? 


A. Yes. I believe this is the one that I said was his early 
thoughts in the draft, yeah. 


Oo. And now if we go to 79, that two-and-a-half page letter 


has become the nine-page letter that was eventually sent to 


NBME? 
$ I'm sorry, Exhibit 79? 
Yes. 


Fi Okay. 


Your question was, the attachment is nine pages? 


A 
QO 
A 
Ox Ts that correct? 
A 
QO 


; Yeah. That's what, at least at that time, was the final 


version of the letter? 


A. At that time, yes. 
Q. Okay. Then if you go to Exhibit 80, we're now into May 
2018. And you're forwarding suggestions for Dr. Ruekberg's 
letter? 

MS. VARGAS: Your Honor, this exhibit includes 


attorney-client privilege and attorney work product. It's 


actually documented that way on the exhibit and was disclosed 


inappropriately. And so to the extent you would be seeking to 
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put before the Court privileged material, we would object. 


MR. BURGOYNE: Your Honor, this is the letter that was 


produced to us in discovery by Dr. Ruekberg. They were aware 


of it. It's been in our exhibit book. 


THE COURT: Your objection at this time is overruled. 

I'm going to allow questions on it. This is not a 
proceeding where a jury is sitting. I can remove the 
considerations that are attorney-client from any considerations 


that I may have in reference to the preliminary injunction or 


the permanent injunction. 

MS. VARGAS: Thank you, Your Honor. 

THE COURT: So it's overruled at this time. All 
right? 

MR. BURGOYNE: Thank you. 

THE WITNESS: What was your question again? 
BY MR. BURGOYNE: 


ie The question was, at this point in this email from May 


2018, are you forwarding suggested changes to Dr. Ruekberg's 
letter from your attorney? 


A. IT think so. 


he It looks like at the bottom there were also comments 
provided on your draft letter from a Dr. Sorrentino. 
Who is Dr. Sorrentino? 
MS. VARGAS: Your Honor, he's asking work product and 


attorney-client privilege. I recognize what you've said, but 
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he's now asking directly about communication from the attorney 


in the court record. 

THE COURT: I'm going to sustain the objection to this 
question. 

MR. BURGOYNE: And I'll just note, Your Honor, this 


isn't -- presumably it's not attorney-client privilege becaus 


it was sent to Dr. Ruekberg and any privilege would have been 


waived. It might be work product, but it was prepared in 


connection with a request for reconsideration, not in 


connection with this lawsuit, so I'm not sure there's a valid 
work product. Notwithstanding that, I'll accept your ruling 
and move on. 

THE COURT: I find it to be a work product. And I 
sustain the objection, so move on. 
BY MR. BURGOYNE: 
O.. Exhibit 81. Actually, you don't even have to worry about 
Exhibit 81. 


MR. BURGOYNE: I apologize, Judge. 


THE WITNESS: Okay. 
BY MR. BURGOYNE: 


QO. We're now up to Exhibit 82. And this looks like what is 


in fact the final draft of the letter. 
THE COURT: And again, this is work product? 
MS. VARGAS: Yes, it is, Your Honor. It's directly 


discussing communication with the attorney. 
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THE COURT: Very well. It's sustained. 

Next. 
BY MR. BURGOYNE: 
(ey Exhibit 85. We've now gotten to the point, it's September 
22, 2018. You submitted your second request for accommodations 
in June, and that request was denied. And you're now working 


with your attorney on a request for reconsideration at this 


time. Is that accurate? 

A. Okay. 

oF Is that timing accurate? 

A. In June we're working on it, is that what you said? 

ey No. In June you had submitted your second request. 

A. Yes. 

Ove It was subsequently granted in part and denied in part. 


And at this point, September, you're working with your 
attorney on a request for reconsideration; is that correct? 
Pets Yes. 


Ove Okay. And is this a letter -- an email from you to 


Dr. Ruekberg? 
Pix Yes. 


Q. And it looks like in the third bullet point you're 


reporting that you had had a preliminary telephone conversation 


with Dr. Smith and that he is someone you identified -- 


A. For the third -- like left side bullet? 


Q. They're dark bullet points, yes. 
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A. Sorry, what was your question again? 
QO. First of all, did you identify Dr. Smith by doing an 
internet search? 


Bo. I did originally, yes. 


O. Okay. And then the bottom of this, you say: Separately, 


my lawyer also received a recommendation for Dr. Smith for a 


colleague who has worked with medical students applying for 
accommodations from the NBME. 

MS. VARGAS: Your Honor, work product. 

THE COURT: Overruled. 
BY MR. BURGOYNE: 


ey And then first indented bullet point, it looks like you're 


Saying: Here are some highlights from our conversation that 
might interest you. 
And that's referring to your telephone -- was that a 


telephone conversation you had with Dr. Smith initially? 


A. I believe it was. 


Ox And then that first bullet point, you say: He stated that 
the testing Dr. Lewandowski performed is used to show deficits 
incurred from trauma, CVA or brain tumors and is generally not 
helpful in showing ADHD and not at all appropriate for 


evaluating possible learning disorders and that he should have 


done appropriate testing. 


Is that information that you received from Dr. Smith? 


A. It may not be a direct quote, but it's the impression that 
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‘oF And you met in person with Dr. Lewandowski on two 
occasions? 

A. I believe so, yes. 


Q. All right. And the first time was I think maybe a one- to 
two-hour evaluation, just discussion and interview? 


A. I don't know if it was two hours, but I know that it was 


longer than like -- I know it was longer than half an hour. I 


don't know exactly how long it was. 


Q. Longer than you spent with Dr. Smiy? 
A. Yes. 
eP And then you came back a second time to see him, and he 


performed a series of assessments? 

A. His technician did. 

Oe Okay. And he's a licensed neuropsychologist? 
A. I believe so. 


Os And at this point you had already sent -- Dr. Ruekberg's 


letter had already been sent to the NBME. For the record, the 


final version of that letter was included in PX-2 at page 37. 


But you attached to this document another edited document with 
redlines and comments. 
What were you contemplating that Dr. Ruekberg was going to 


do in September 2018? Why did you send him this information? 


A. To the best of my recollection, I think this was when we 


were considering having him write a follow-up letter to address 
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the points that the denial letter had said -- had said, but 


Since they didn't really acknowledge anything from 
Dr. Ruekberg, we decided against it. 


(ey On page 152, comment 9, looks like you're discussing the 


severity of certain symptoms you experienced there on the 
bottom where the draft letter was? 
A. Okay. 


OQ." And you state: We can support moderate with the fact that 


I have to have Neil, other people, read for me at home, outside 


of school, and I require accommodations for reading and writing 


at school. We could even support severe because I can neither 


read nor write efficiently at home, school or work. 
A. Okay. 


Ore What were you communicating -- why were you making those 


comments to Dr. Ruekberg at that time? 
A. I don't remember at this time. I'm assuming it had to do 
with whatever conversations we were having at the time. 
OO You also submitted a letter from a Dr. Houtman? 
A. Yes. 
Oe And that letter is included in the record at PX-2, page 
45. 

Did you and your lawyer also work with Dr. Houtman in 
crafting her letter? 
A. Not crafting it, no. 


Q. Preparing it, drafting it? 
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vie She sent us the letter almost written, and we asked her 


to -- or, well, actually, she had forgotten a section, and we 


asked her to put that back in. And she had already, like, said 


she had forgotten, so she added that section too. And then I 
think we may have helped with editing at the end. 


Oe Okay. Look at Exhibit 65, please. And confirm for me, if 


you will, that these are a series of emails and attachments 


that were on your computer and you forwarded to or you provided 


to us in discovery? 
A. You said 65? 


Oc 65, yeah. Starting with Ramsay 0003. 


A. Okay. 

Okay. 
Oe And is this a document you sent to Dr. Houtman in May 2018 
with a description of the symptoms that you -- and impairments 


that you thought supported accommodation? 


A. I believe it was the same list we looked at earlier. 


Og Reminds me, you said a moment -- in one of your emails, 


you said, I have simplified everything that I've put together, 


Dr. Ruekberg, and I'm getting this to you and to the school so 


that everybody has the same information, words to that effect. 
Who was it you were sending that simplified version of 
your background to when you referred to the school? 


A. My best guess would have been that it was to Erin Dafoe. 


Or Erin Dafoe is the individual who drafted the letter that 
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eventually went out over Mr. Overton's or Dean Overton's 
signature? 


A. I believe so. 


. Look at page -- the page that says 8 at the bottom. 
ie. Okay. 
or All right. And I'll explain to you that, as I understand 


the manner in which these documents were produced to us, the 
attachments came first and then the email that was forwarding 
the attachments. 


So if you look at page 8, this is an email from Dr. 


Houtman to you saying: Here is my first attempt. Let me know 


what needs changing and I'll get it on letterhead. 


Is that an email you received from Dr. Houtman? 


A. It appears so. 
Oe And then if you go back to pages 6 and 7, is this her 


initial draft that you referenced a minute ago? 


A. If that was the one attached to the email, then yes. 


Oe It looks like she sent this to you on June 3, 2018 at 
almost 6:00; is that right? 


A. It looks like it. 


Obs If you then go to page 17, which is the same date, her 


letter came to you about 6:00, and it looks at 9:17 p.m. you've 


sent back the redlined document that is found at pages 14 
through 16. 


A. I'm sorry, can you say that again? 
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Ox Sure. On page 17, is this an email, in the middle of the 
page, that you sent to Dr. Houtman? 

A. Yes. 

Oy. All wight. Tis dated June 3rd, S217 pms? 

ie. Okay. 


Or And it's got a paragraph here where you say: Thanks so 


much for writing the letter! There's then a redacted sentence, 
presumably on work product grounds. And then you explain to 


her the changes you've made to the letter. 


And then if you look at the three pages preceding that 
email, are those changes that you forwarded to her on that 
date? 
ae I don't know if they're all changes or just areas that I 


highlighted with changes, but... 


Oe In all events, they're comments you made after reviewing 
her letter and reading that letter? 

A. I don't know if they were my comments. I typed them, like 
you stated before. 

O% Okay. And if they weren't your comments, whose comments 
would they be? 

A. My lawyer's. 


Q. And the final letter we mentioned was the letter from Dean 


Overton. 
MR. BURGOYNE: Which is PX-2, Your Honor, at page 50. 


BY MR. BURGOYNE: 
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Q. And if you look at Exhibit 63. 

A. Okay. 

Ox And at the bottom of the page, is this an email from you 
to Erin Dafoe on April 11, 2018? 

A. Yes. 

Oy And you say: I lied. I read it and I am so impressed you 
were able to organize the mess of thoughts and words I gave you 
into something so well put together. I only have a few 
corrections/editing requests. 

A. Okay. 

Os So did you prepare the initial draft of the letter for Ms. 
Dafoe, or did she prepare an initial draft using information 


you gave her? 


A. She prepared the letter, the initial draft. 
Oia When that request was denied in June, as you said, you 


went to see Dr. Smith. Correct? 


A. Denied in June? 
Ov You submitted it in June, and it was subsequently denied. 
A. In September, I think, yes. 


Oy To make sure we have that in the record, would you look at 


DX-4, Tab M, and just confirm that this is the letter you 
received from NBME granting certain accommodations but denying 
extended time. And specifically the accommodations you were 


approved for are on page 3 of the letter. 


A. This is the letter, yeah. 
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Ox So just in terms of time, it's September 11, 2018 was when 


you learned the decision from NBME? 


A. That one, yes. 
‘ee And then very soon thereafter, you went to see Dr. Smith. 


Correct? I believe you saw him on September 25th for an 


evaluation? 
A. That sounds right. 


O's And you went to see him specifically to get an evaluation 


report that would support your request for extended testing 


time? 
A. No. I went there specifically for testing that measured 
reading speed, because the letter had said something about not 


having objective measurements of my reading speed. And since I 


went to Lewandowski for the same thing but he didn't do those 


tests, I looked for someone who could do those tests. 


QO. Okay. But you wanted that testing in order to support 


your request for extended testing time on Step 1? 


A. Since I hadn't -- since I was told basically I didn't have 


enough documentation to support it, yes. 
Oe And then you and your attorney worked with Dr. Smith on 
his letter; is that correct? 


A. I don't know necessarily if I did, but I know that we 


communicated about making sure all the facts were correct. 


Q. And Dr. Smith in fact sent drafts of his report to both 


you and your counsel for review? 
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MS. VARGAS: Objection, Your Honor, work product. 

THE COURT: Yes. 

MS. VARGAS: Dr. Smith is an expert witness we'll be 
calling to the stand next. 

THE COURT: And you'll be able to cross-examine. Very 
well. 
BY MR. BURGOYNE: 


‘er Exhibit 48, 49 and 50, would you just confirm for us that 


these are all emails either to or from you and Dr. Smith? 


A. I'm sorry, was that -- what numbers? 
O-¢ I'm sorry, Jessica. 48, 49 and 50. 
Pox Thank you. 

QO. So we can start with 48. 


And then pages 40 -- the first two pages, it says 45 and 
46 in the Bates numbers. 
A. Okay. 
QO. Is that information you sent to Dr. Smith for his 
consideration to be included in his report? 
A. I believe so. 
Oy And then 49, Exhibit 49, is this an email from Dr. Smith 
to you and Lawrence Berger forwarding a draft of the report? 
A. Yes: 


MS. VARGAS: Objection, work product. 


THE COURT: Again, it's work product, Counsel. 


BY MR. BURGOYNE: 
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Oz Exhibit 50. Can you just confirm these are email 
exchanges between you and Dr. Smith? 
A. Yes. 
‘ey Turn to Exhibit 57, if you would. 

Would you confirm that this is a secondary application 
that you prepared for the University of Wisconsin's medical 


school? 


A. I don't know if it was the final one, but possibly. But 


it was for the University of Wisconsin. 

oF And did you end up applying to medical school in 
Wisconsin? 

Pix Which year? 

Q. Any year. 

A. h ERIK 266% 

Og And then if you look at page -- the page it says at the 
bottom, Ramsay 47. 


And is this a discussion of your employers and activities? 


A. That's the title of the table, yes. 


OG It looks like you have a description of your lifeguarding 


job. As a guard, I have to react quickly and intelligently in 


emergency situations, provide necessary care. And you were 
also providing swim instructions over a four-year period, it 
looks like. 

And this is after high school, 2008 to 2012? 


A. Yes, yes. 
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then it looks -- if you turn the page, it looks like 


were at Ohio State, for the first description here, 


teaching a chemistry lab at school? 


A. Yes. 

On And you were tutoring students in both general and organic 
chemistry? 

A. Yes. 

er And you were guiding students in proper lab procedures? 
A. Yes. 

Oh And grading lab reports, assignments and quizzes and 
exams? 

A. Yes. 

Q. And the next one, it looks like you have a different 
title, you're now an instructor's assistant and head teaching 
assistant? 

A. It was the same job, it just had different names. 

ex Okay. And this is post-graduation, it looks like? 

A. Yes 

Os And you were working full time in this position? 

A. They included the grading hours I believe in that, so yes. 
Q. On the left side you indicate 40 hours per week? 

A. Yeah. That was within the job description. 

oF Okay. And it looks like you had this job not quite a 
year? 

A. Yeah, yes. 
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Ox And you were, in this position, it says you were teaching 
three lab sections. 
How many students were in each lab section? 
A. No more than 20. 
On So you were teaching three sections. You were also head 


TA for one section each week and that you managed six sections. 


Did that mean you supervised sections that were under th 


responsibility of other teaching assistants? 


A. Yes. But mostly I was supposed to be in the chemistry 


supply window so that if anything went wrong for those labs, 
then I could be there to help out or answer questions for 
students who came by. 

On Look at DxX-4, Tab L. We discussed a little bit your time 


with Dr. Lewandowski. 


A. Okay. 
O% And in this document, it's probably easiest to look at -- 
there's no page in numbers or Bates numbers. So look at the 


top of the page and go to the page that says page 79 of 106. 
A. Okay. 


Ox And this is page 5 of the document. 


And this is a letter from Dr. Lewandowski on a 


consultation dated October 25, 2017. 
A. Okay. 


Q. And you see in the last paragraph there, he says: I spent 


approximately 120 minutes with a patient today in individual 
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examination consulting with her mother, providing a detailed 


34 


neurobehavioral cognitive status examination and preparing this 


consultation. 
A. Okay. 
On Does that refresh your recollection regarding the amount 


of time you spent with him? Easier way to say it, you don't 


have any reason to disagree with his summary of how long he 


spent with you? 


Pv 


could hav 


QO: 


I don' 


t know if that's the time he spent with me, but it 


Okay. 


been between me and his note. 


On page 2 of this document, there is a discussion 


of some of the background information he obtained from you at 


the t 
A. 
QO. 
A. 
QO. 


avoca 


A. 
Q. 
A. 
Q. 


ime. 
Okay. 
Do you 


Sorry. 


And in 


Do you 
Can yo 
TEs 26 


Okay. 


tional. 


see that, social history? 


your social history, there's a section called 
And this is on page 76 of 106. 

see that? 

u say where on the page? 


ight above medical. 


All right. And do you recall discussing with Dr. 


Lewandowski your interests? 


Pes 


Somewh 


at. He kind of didn't really let me talk a lot, but 
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he would say, do you like this, do you like this. And then if 


he hit something that I said yes to, then he would ask more 


details about that, but quickly. So I do remember somewhat 
those things. 

On And he lists -- you reported to him that your interests 
include sports, art, painting acrylics, drawing, ceramics, 


camping, reading, paper making. 


Are those all interests that you communicated to him 


during your evaluation? 


A. No. I would have never said reading. I think in fact I 


said that I hated reading. But I like being read to is 


probably something I would have said. 


©. Let me ask you to flip to your deposition. 
THE COURT: Page and line? 
MR. BURGOYNE: Page 232. 
MR. BERGER: Give us a moment, please. 


THE COURT: One moment. Let him get to that before 


you ask your question. That's the proper procedure before you 
ask the question, Counsel. 


MR. BURGOYNE: Okay. And, Larry, it's line 2, page 


232. 
THE WITNESS: Okay. 
BY MR. BURGOYNE: 


Q. In looking at line 2 from your deposition, my question 


was: On page 2, there's a list of your avocational interests. 
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You said: Where you highlighted. Okay. 

And I go on and say: And then avocational. Sports, art, 
painting, acrylics, drawing, ceramics, camping, reading, paper 
making. 

And I then asked you: Is that all information you 
provided to him? 


And what was your answer at that point? 


A. Can you tell me what line the -- 

O3 Line 12. It's the answer immediately after the question I 
put to you. 

A. Okay. It says: He asked me what my interests were, so I 


would assume so because that's all stuff I like to do. 
Q. I'll take that back from you. 

Exhibit 52. This is a copy of your CV; is that correct? 
A. It's a working copy. 
Oe And then on page 2, there's a list of publications and 
presentations. Correct? 
A. Okay. Yes. 
Os And it looks like you've been a co-author on four 
publications? 


A. That's correct. 


(@) And are those all peer-reviewed, do you know? 
A. I'm not sure. 
Q. And then let's just look at a couple of them. 


ipa stall pain waa yor 
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A. Okay. 
Oz And it's a research article from 2015 entitled "Genetic 
Influences on Nicotinic A5 Receptor," and the title continues 
on. 

And on this particular article, you are the lead author in 
terms of which author is listed first. 

What is the significance of being the lead author ona 
publication? 
A. Generally -- it can vary, but generally it's the person 
who put in the most work or had the idea for the research, 


whether the most work was the paper itself or the research, 


like th xperiments that went into it. 


QO. And then Exhibit 54, is this a second article that you 


were the lead author on, it's titled "Organic Acid Disorders"? 
Yes. 
‘ And it looks like this was from 2018? 
Yes. 


A 
QO 
A 
Ov You scored on the Step 1 exam a 191. Correct? 
A Yes. 

QO 


‘ And then your attorney asked you, if you had gotten a 


passing score of 192, would that have been representative of 
your knowledge and abilities. And I believe you answered no? 
A. When was this? 

Oy Yesterday. 


A. I believe that's correct. 
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Os Okay. Would a 195 have been representative of your 


knowledge and abilities? 
A. It's impossible to tell, because I wasn't able to read all 
of the -- each question. 


QO. Well, if you received a 195, would you think that was a 


reasonable representation of your abilities? 


A. It's impossible to know. I would have to read all of the 


questions and answer them to know what my score would be. That 
would be representative. 

Oe Okay. Because you were able to answer at 192, because you 
can't answer at 195? 

A. The score isn't -- my ability to read isn't based on the 
score. The score is based on my ability to read. 

QO. Look at Exhibit 66 for me. 


Yesterday you testified a few times during your direct 


about exams that you took in medical school and you referred to 
them as NBME exams. 

A. Okay. 

Os Those are subject matter exams or shelf exams that NBME 


prepares but that schools can use; is that correct? 


A. Some of them are. 

Q. And any decision regarding accommodations on those exams, 
those are made by your school, not NBME. Correct? 

A. I'm not sure about that. 


Q. Do you have any reason to think that NBME was involved in 
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deciding whether you got accommodations on your subject matter 
exams? 

A. Yes. 

QO. What's your basis for that? 


A. Because my school told me that when they contacted NBME 


to like request and provide the accommodations, that when I 
initially requested that they be on paper, the test be provided 


on paper like I was receiving at school, the NBME had told my 


school that they can't do that and -- because they only provide 


the test on the computer. And so that is what happened. I 


still had to take the test on a computer. 

OO. Okay. So other than whether or not there was a paper 
version of these tests, was NBME involved at all in deciding 
whether or not you could get accommodations when you took those 
exams at your medical school? 

A. I don't know. That's just what my school told me. So as 
far as I knew, they had been asking NBME. 

On Okay. And you weren't involved in any of those 
discussions? Those were discussions that your school said they 
had with NBME? 

A. I believe so, yes. 

Q. Okay. Let's look at Exhibit 66. 

A. Okay. 


Q. And this is a document captioned Customized Examination 


Performance Profile. Examination name: NBME CAS 1. 
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A. Okay. 
Ox What is this document? What subjects were you being 
evaluated for under this exam, do you recall? 


A. I know this was one of the first exams that we had in -- I 


believe it was after our first term in our first year. And we 


would have only had our first few classes, so I believe that 


the topics selected were to be representative -- or not 


representative, to be only from those subjects that we had -- 
courses we had taken. 


QO. Okay. Let's look at the next page then, which is 27, 


Ramsay 27. 
Pox Okay. 
Q. And this is a customized examination performance profile 


for an exam that you took, it looks like it says organic, 
maybe, I'm not sure, but you took this exam in 2015, June. 
That was your second year of medical school? 

Pet Nope. 

Oz When was that? 


A. That would have been the end of my first year. 


QO. End of your first year. And did you take this examination 
with accommodations? 

A. I believe so. 

QO And that would have included double testing time? 

A. I believe so, yeah. 
Q 


The second page, does this reflect your performance on the 
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exam? 


A. At that time, I believe it would. 


Og Okay. And so with accommodations, you got 66 percent of 


the questions correct it looks like. 


And does this indicate that you were below average 
performance in several areas, for example, cardiovascular? 
A. In a couple of them, yes. 

Or. Physiology, yes, it looks like you didn't do as well? 
A. Yes. 


Oe Look, please, at NBME -- or Defendant's Exhibit 67, which 


is a document captioned NBME Comprehensive Basic Science 

Self-Assessment. 

A. Okay. 

Q. And it looks like this was a test you took in 2016. 
This was also your first year? 

A. 2016 would have been my second year. 

Q. Your second year. Okay. 


All right. And is this an assessment you took with 


xtended testing time? 
A. I believe so. 
Os Okay. And likewise, with whatever other accommodations 
your school provided, including a private testing room? 
A. Yes. 
QO. And this was an exam you took on computer? 


A. Yes. 
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O% And do you see it's broken down, performance profile, 


lower performance, borderline performance and then higher 


performance? 
A. Yes. 
Ou And would you agree that in several areas your performance 


was below borderline? 
A. Yes. 


(or And whatever reason that was, it didn't have to do with 


how much testing time you were provided on that testing? 


A. No. At that time, I don't believe so. That was right 


after I had my DVT and had to make up my neuro course. 


QO If you look over on the page that says Ramsay 33 -- 

A. I'm sorry, you said Ramsay 33? 

Co Yeah 

A Okay. 

Oy And on this particular test, you achieved a score of 310 


with accommodations. 
And do you see on this page there's a sort of rough 


forecasting of, if you achieve a particular score on this exam, 


here's the approximate Step 1 exam? 

A. Okay. 

Q. And what was the approximate Step 1 exam you would have 
achieved with a 310 on this? 


A. It says 188 as approximate. 


QO. That's slightly below what you actually achieved with no 
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accommodations when you took Step 1? 


A. At this time, yes. 


Ox How many times did you take that test? Once or more than 
once? 
A. Which test? 


‘on The one we just looked at, the comprehensive. 


A. I don't know because I don't know what version that was. 
And the one we just looked at was a self-assessment. 


On Okay. In this same assessment, it looks like you took it 


again, if you look at page 57. And it looks like the test date 


of this document is captioned NBME Comprehensive Basic Science 


Self-Assessment Performance Profile. And the test date is June 


2017. 
A. Okay. 
Og And you took it a second time and you got the identical 


score, it looks like, 310? 


A. It looks like it. And this is a CB -- okay. Okay. Yes. 


Oe And again, an exam you took with all the accommodations 
that the school provided? 

A. No. 

Q. This one you did not have accommodations on? 


A. I didn't -- not use the time because I had already been 


denied accommodations, and so I was trying to simulate what 


would happen if I had standard time, but I still used the room 


and -- I think just the room. 
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‘3 So you had a private testing room with no extended time? 


Yes. 


Q 

A 

Ox Did the test with no extended time? 
A I didn't test with extended time. 

Q 


And your score at this point was the same, but you had 


slightly different testing in that situation? 


A. Right. And it was also after third year and it was the 


day after my surgery rotation ended, so didn't have time to 


study for it. 


Oh Look at Exhibit 68. Is this a subject matter exam that 
you took as part of your surgery course at school or rotation? 
A. Yes. 

On. And this is dated April of 2017 on the second page where 
it says 174? 

A. Okay. 

0. It looks like you got a 67 percent score. 


And again, would you agree with me that most of your 


performance was below average on the score report? 


A. For surgery, yes, which is Step 2 content. 


QO. And then did I understand you to say that you thought you 


did better in psychiatry than you did in surgery? 


A. I believe so, at least in the overall grade. 

QO. Turn to the next page, if you would, 175. 

A. Okay. 

Q. And is this the results of your psychiatry examination 
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that you took after your subject matter or for your course? 
A. Yes. 

Oe And if you look at page 2, is this your score report for 
how you did on that exam? 


Yes. 


Are subject matter exams taken on a computer? 


Yes. 


And this is an exam you took with double testing time? 


Yes. 


And whatever other accommodations the school provided? 


Yes. 


Oo Fr OO FP OO FP OO PP 


And would you look at your performance there. Would you 


agree that in many, if not most, of the categories here, mental 


disorders, mechanisms of disease, management, emergency 


department, patient groups for females, your performance was 


below average? 


A. Some of those you listed were on the average performance, 
but yes, some of those were below. 


O% Look if you would, please, at the page that says 262. 


And now it looks like a subject matter exam from August 
2016 for family medicine? 
A. Yes: 
Og Again, this is a standardized exam you took with extended 
testing time? 


A. Yes. 
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Le “Oz And other accommodations. And it looks like your score 
2 was a 60. 
3 And would you agree that most of your performance 
4 categories on this exam, you performed below average? 
5 A. Yes. 
6 - 3 So whatever the reason for that performance was, it didn't 
7 have anything to do with how much testing time you were allowed 
8 on that day to take the exam? 
9 A. No. It had to do with the difficulty of the questions, 
10 because they were pretty ambiguous. 
i “he And then finally, looking at your medicine exam on page 
Le 2.64 
13. AY Okay. 
14 Q. Is this an exam you took to evaluate your knowledge and 
15 abilities after taking your medicine course at school? 
16 A. Sorry, it was -- you were asking about the medicine 
17 course, yes. 
18 Q. Yeah. What is this exam evaluating? What had you just 
19 completed before taking this exam? 
20 A. The internal medicine rotation, which was my first 
21. “elinieal, 
pe. (Oe And again, would you agree that your performance was below 
23 average on most of the subject areas? 
24 A. It's below on five of them. The rest are below average or 
25 average. 
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d that was an exam you took with the school's 


accommodations? 


Ye 


Lo 


EX 


Ss. 


ok at Exhibit 70 for me. 


hibit or page? 


I'm sorry. It's Exhibit 70. 


Okay. Thank you. 


Okay. 


Al 


l right. And what is this document? 


This is what is called a student dashboard at my school. 


An 


It 


d tell the Court what a student dashboard is. 


shows a box and whisker, I think it's called, graph of 


performance on exams relative to other students. 


that other students at your medical school? 


thin my class. 


thin your class. 


What did you have, approximately 50 students in your 


Oy is 
A. Wi 
QO. Wi 
class? 
A. It 
Q. 


varied at the time of year, but approximately. 


Okay. All right. And what does the red dot signify on 


the first page, page 87? 


A. Th 
QO. An 
on each 
A. Th 


e red dot is my score. 


d what does the sort of dark shaded gray area indicate 


2 


ose would be the middle quartiles. 
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Os So on many of these, it looks like two of them you're in 


the bottom, but in more of those you were below the bottom 


quartile in each of these subject areas as of this date? 
A. Yes. 
MR. BURGOYNE: Your Honor, I have no other questions. 


THE COURT: Very well. Why don't we take -- 


MR. BURGOYNE: Oh, I'm sorry, we have just mechanics 
of getting our exhibits in. 

THE COURT: Okay. I'll give you a chance to do that 
in your case. 

MR. BURGOYNE: Okay. 

THE COURT: All right. Why don't we take our morning 


break now. We'll be in recess till 11:00. 


(Recess at 10:47 a.m. until 11:01 a.m.) 
THE COURT: Let's proceed. 


Ms. Ramsay, please resume the witness stand. 


REDIRECT EXAMINATION 


BY MS. VARGAS: 
Cs Good morning, Ms. Ramsay. 
You had testified a few moments ago before our break about 


your performance on the shelf exams. 


Can you tell us a little bit about your experience in the 


rotations that ended with those shelf exams? 
A. Sure. So first of all, our school is a new medical 


school, and I was in the first class originally. And so this 
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was kind of a test run for everybody. And because of that, we 
didn't have a class ahead of us to kind of show us the ropes or 
give us pointers on how to manage everything. So we were kind 


of on our own. And so like I said, my first couple rotations, 


clinical rotations, were quite a new experience for me, and 


there was a huge learning curve with that. And because of 


that, not only because of that, but also just the sheer amount 


of time we were expected to be in either the clinic or the 


hospital, didn't leave a lot of time for reading or studying. 


And because I am a slow reader and not everything was 


available in a format that could be -- the Kurzweil could be 


used on. Or if I was at the hospital, some of their computers 


didn't have software to read to me. And that's the only place 


I would get -- be able to have access to whatever that 


information was, I didn't necessarily get to see all of the 


information that was being tested on. 


In some of the lighter rotations where there was either 


less reading or there was more time to read for me, I got to 


more of the material and did -- was able to show that I had 


gotten to that material because I knew it. 


And there -- so it varied based on the rotation. 


There was also a rotation at the end which was the 


psychiatry one, which they didn't tell us that neurology would 


be included on that and we had our neurology as part of our 


internal medicine rotation. At least our clinical part was 
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it's our first year, 
miscommunication. 


material and had time to access 


could to learn it. 
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and so there was a lot 


But in general, 
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and so I didn't study that part 


Because it's their first year, 


of like 
if I had access to the 


the material, I would do what I 


And I generally did a decent job. 


But on the -- the testing week, the final week of our 
block, we had not only the shelf exams, which are the written 
exams on the computer, we also had OSCEs. And those are 
clinical tests for like -- with standardized patients where I 


talked about yesterday, 


write. And a lot of times thos 


And if I hadn't gotten to 


it harder for me to state the 


were looking for in the words 


if I was close or had the right 


question -- I had asked the right questions and done 


exam in the encounter, and 


got from my clerkship directors, 


the writing portion or the -- coming up with 


the setup of the note that we had to 


the reading for those, 


that they were looking for. 


were based off of reading too. 


then it made 


diagnosis or support that they 


Even 


reasoning or the right 


the right 


that was some of the feedback that I 


when I hadn't passed either in 


the right 


diagnosis or the expected diagnosis for that encounter. 


And then so that particular 


failed it twice. 


the reading that the case was from, 


EX 3-248 


ly was the neuro OSCE. And I 


And then the clerkship director pointed me to 


and I passed it. 


Case: 20-1058 


Oo WO @Oda NI WDB OT BP WD NY FR 


NM NM NYO NY YB NY KP FP KP FP FP RP BP BP FP 
oO Ww WwW NY FP OC oO @ YN WD HT B W NY # 


In my OB rotation, 


Document: 14-2 


Page: 308 


Date Filed: 02/07/2020 


RAMSAY - REDIRECT 


I also failed that note because I 


didn't have time to write everything. And so I made sure 


so I didn't 


had a great 


patient and she could foll 


really well through that, 


1 bel: 


I was at 


had the diagnosis and support, but I didn't put that support 
also in the other paragraphs because I didn't have time. And 
even get credit for that. And she told me that I 
exam, physical exam, and great questioning of the 
low my logic there, but -- and those 
are videotaped for them to view, to grade us. She said I did 
but it just wasn't in my note 
because -- and she could only grade the note. She couldn't 
grade what I had asked for the note writing portion. 
So I had to redo that one, but... 
Oi So you also testified that you had a DVT? 
A. 
Oe Can you explain what happened? 
A. the beginning of my neurology rotation in my -- 
my second year, and I -- and during the -- one of 


at the end of 


the lectures, 


And I sort of 


probably a DVT. 


of my head. 


Neil about it. 


by Friday, 


And it was 


But then it still kep 


And then after -- 


more and had traveled up my leg. 


had this feeling that like, watch, this is 


t bothering me. So I to 


that was like a Tuesday. 


my leg -- it had changed. My leg had hurt a lo 


And then so by Friday evening, my leg was extremely 
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swollen and very visibly swollen compared to my other leg. And 


so we went to the emergency department Saturday. And they did 


an ultrasound and said that I had a clot from my foot up to my 


hip, basically, all the way up. And they didn't even check the 


other leg. And they didn't check my IVC, which is the vein 


that goes back to your heart. And so it could have gone all 


the way up. And if it had gone all the way up to my heart, I 


would have died. 


So we caught it before that, but they had to put me on 


blood thinners, Xarelto, which I was on for two years after 


that. But I was in a lot of pain from that for quite a while, 


and I missed school for like three weeks. 


And in this process, I was trying -- I had to go toa 


bunch of doctor appointments to try to figure out what was 
going on, why the clot happened, and dealing with the pain. 


And I had initially tried to study while I was off to try to 


keep up with the course, but I realized that with the pain and 


the meds that I was on, I couldn't do that. 
So then I worked it out with my school that during the 


summer break, which is more intended -- it's a study break that 


the students -- the rest of my class had before they took 


the -- that exam, I don't know if it was a CBSSA or the CBSE, 


but the one that we took in the following June, I believe -- 


Q. I'm sorry to interrupt. 


What is the purpose of that test? 
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A. That was to see whether -- if we pass that, we could start 
our clinical exams -- or, sorry, clinical rotations for third 


year. And if we didn't, then we had to spend one rotation of 


that doing independent study to study for it and pass it before 


beginning our clinical rotations. And it would have been a 


study program with the school. 


And so I -- instead of getting that time to study for that 


exam, that month, which my -- the rest of my class got, I spent 


that time having to make up my neurology rotation, both the 


class work and the anatomy part. 


And so I -- and then in the very last week of that, I 
was -- like right before we started school, was the exam. 
er So yesterday defense counsel reviewed your report cards 


all the way back to kindergarten. 
Did you obtain those grades with or without accommodation? 


A. I have -- I attained those with the informal 


accommodations and all of the help and support I was getting 


from friends and family and my teachers. 

Os And whose idea was it to provide you with those informal 
accommodations? 

A. My teachers. 


QO. Do you know why the teachers decided to provide you those 


informal accommodations? 
A. I don't know for a fact, but I assume it's because they 


realized I was struggling or needed some extra help, 
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specifically that help that they could provide to allow me to 
do the best work that I could. 

Ox Defense counsel also asked you about receiving 
accommodations at OSU in college. 

Whose idea was it for you to get those accommodations? 
A. Initially it was recommended by my Spanish professor and 
then again by my organic chemistry professor. 
oy Do you know why they made those recommendations? 
A. Both had said that when I had asked them about what I 
could do to do better in the class or achieve, like just show 
better what I knew or even learn more to do better, they looked 
at my coursework and my -- and in the case of my Spanish 
teacher, my oral tests with her. And both said in a way that, 


you know, there wasn't much else I could do because I knew the 


material and it was clear that I knew it by the other things 


opportunity I needed to show what I knew. 


Q. Turning for a moment to the ACT. 


On the ACT, did you read everything that was on the 
A. No. 


Q. What did you do when you encountered questions that 


required you to read the entire question or passage? 


that I had shown, which weren't necessarily timed, and that 


they thought that just having the extra time would give me the 


test? 


A. Moved on to the next question that maybe didn't require 


that. 
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O% And what types of questions based on the reading were you 
able to answer without reading the passage? 
A. A lot of the ones that had formulas or math that I could 


do, or if it was just factual knowledge, so if I knew the 


answer based on something I had learned without having to read 


the passage, which maybe the passage restated what I already 


knew, but I didn't read it if I didn't have to, so I wouldn't 


be able to say specifically. 


But then for like the verbal or -- I don't know what the 


section titles are for the ACT. But for the ones that were 


reading based, a lot of the times it would say a line or a 
paragraph to go to or a specific word even to think about, so I 
would focus on those and just read those. 

Os How would you compare your experience taking the ACT with 
your experience taking the MCAT? 

A. Well, for one, the MCAT was like a lot longer time wise. 


There were more sections with more questions that I remember. 


And the content was more difficult because it was something for 


college students. And it included more like sciences, like 


biology and physics and chemistry, but it also had a writing 
section and a verbal section. 


And from my recollection, the ACT had a guess penalty, 


guessing penalty. And I'm pretty sure both of them had 
passages with multiple questions associated with them, and that 


both of them had multiple questions within the passage, related 
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questions, not just the ones labeled as passage independent, 


that you could answer without any or very little reading of the 


passages. 

Oi. Do you recall how you scored on the writing sample on the 
MCAT? 

A. I got a score of M, which is kind of a weird scoring 
system. 


Do you remember your percentile rank? 


P I believe it was 31 -- 31st percentile. 


> Yes. 


QO 
A 
oF Defense counsel asked you yesterday about Step 1. 
A 
QO How would you compare Step 1 with the MCAT? 

A 


F Well, even though the MCAT had like some topics of science 


and health, the Step 1 is mostly like health-related. And 


sometimes there's statistics or social -- social health 


questions, but that's a very small portion of the questions. 


It's mostly all health related. And it's -- the questions 


themselves are not related to a passage. They are the 
question. And in order to evaluate the information in the 
passage -- or sorry, evaluate the information in the question 
for Step 1, in order to answer the question, you have to read 
the whole question for each question. And you can't skip 


information. There's no like line it directs you to. It's all 


information related to that patient or that disease or whatever 


it's trying to have you analyze in order to answer the 
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question. And so you can't skip reading like you could with 


the MCAT or the ACT that had a long passage and then several 


questions associated with it. 


‘ey You testified earlier this morning that you enjoy being 
read to? 
A. Yes. 


Og Who reads to you? 


A. Neil, sometimes my parents, my friends will. I hada 
friend in -- when I was between undergrad and middle -- 
undergrad and medical school who was reading the Game of 
Thrones book series, and so every now and then she would invite 
me over and she would read the Game of Thrones series to me. 
And she would do like the little voices for each character, 
which was cool. And a lot of my friends read -- like if I'm 


watching a movie, they know that if there's captions at the 


bottom, that I can't read fast enough. My parents do this too. 


But they'll read it for me. That's less enjoyable and more 


necessity, but it's a lot more enjoyable to watch the movie if 


they're doing it and I don't have to pause it to do it. 


Yeah. I've pretty much always enjoyed -- like I enjoy the 
story, pretty much like I feel anybody would, except for that. 
Tt's -- I don't know. There's that personal connection, too, 


with somebody reading to you. 
Q. Do you ever read for pleasure on your own? 


A. No. 
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OO Why is that? 
A. It's work for me. It's hard work. And even if I want the 


story, that act of reading it is not enjoyable and it takes 


forever. And so it's not -- it's not an activity that I would 


choose to do for fun or leisure or however people describe it. 
It's work for me. 


Og If you withdraw from medical school, can you be readmitted 


if you have not passed Step 1? 


A. No. 
Oh And can you take Step 1 if you're not enrolled in medical 
school? 
A. No. 

MS. VARGAS: No further questions. 

THE COURT: Any recross? 

MR. BURGOYNE: Just a couple of quick questions, Your 
Honor. 


RECROSS-EXAMINATION 
BY MR. BURGOYNE: 
Os Ms. Ramsay, you testified about your performance on the 
writing section of the MCAT exam? 


A. Yes. 


Q. And you performed I think at the 31st percentile. 


There's no writing component to the Step 1 exam, is there? 


A. Not Step 1. 


ere And then I think you indicated on the ACT exam, if you got 
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sae 
to a question that you couldn't answer, you just moved on to 
the next question if it required reading? 
A. Yes. 
i. And do you recall you scored in the 97th percentile on the 


ACT exam? 

A. Yes. 

Oe And your reading scores in arts and literature were in the 
99th percentile? 

A. Yes. 

Oh You said the MCAT is a longer exam than the ACT, and it 


also includes some science and biology? 


A. With longer, I think I was referring to the time that it 


was scheduled. 


‘oe Okay. The amount of time the test takes? 


A. Yeah. I don't know about word count because I don't have 
access to those exams. 
Q. And again, you refer to a guessing penalty, but do you 
recall yesterday we saw in the ACT booklet that ACT says there 
is no guessing penalty on the exam? 
A. That's what it says, but, again, my recollection is that 
there was. 

MR. BURGOYNE: Okay. No further questions. 

THE COURT: Very well. You may step down now, ma'am. 


Watch your step. 


Next witness. 
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60 
MR. BURGOYNE: Your Honor, we have I guess a 
scheduling question. 
Our preference is to sort of continue on with 
plaintiffs putting on their case and us putting ours on. Our 
experts aren't available tomorrow but are available a week from 


Friday, or Friday. We can have at least one of them available 


Friday, I think. 


THE COURT: Surely you jest. 


Why wouldn't they be available pursuant to us 


scheduling this hearing for this week? 


MR. BURGOYNE: 


Well, again, Your Honor, it was our 


understanding initially it was a one-day and then it was a 


two-day hearing, so it wasn't our understanding it could 


continue for a third, 


THE COURT: Well, 


are they? 


MR. BURGOYNE: 


so I apologize. 


this is a second day, and so where 


They're here, Your Honor. 


THE COURT: All right. 


MR. BURGOYNE: 


order and we'll put ours on next? 


We can get to them. 


All right. We'll take them out of 


THE COURT: If necessary, but you can't -- 


MR. BURGOYNE: 


Okay. 


THE COURT: You're looking at my scheduling and you're 


attempting on a Friday and that's not conceivable. 


MR. BURGOYNE: 


Okay. That's fine, Your Honor. We 
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oni 
thought we would check with you and see if that was a 
possibility. 
THE COURT: Very well. Yes. 
MR. BERGER: Yes. And we will accommodate that. But 


I then need a moment to consult with Dr. Smith, who would 


otherwise be the next expert, because he has to rearrange his 


schedule. 
THE COURT: Fine. 
MR. BERGER: So if I could just have two minutes -- 
THE COURT: You've got two minutes right now. 
MR. BERGER: Thank you very much. 
MR. BURGOYNE: And we'll get our witness. 
THE COURT: You said they're not going to be long in 


any case? 


MR. BURGOYNE: One is very short. The other one is a 
little longer. 

(A discussion off the record occurred.) 

THE COURT: Let's proceed. We'll have you call your 
witness out of order. 

How long is your expert witness, just out of 


curiosity? 


MR. BERGER: I estimate that his direct will be 


between an hour and an hour-and-a-half, but I think closer to 


an hour. And I don't know about their cross, obviously. 


THE COURT: Cross-examination. 
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Very well. Why don't you call your witness. 

MS. MEW: Thank you, Your Honor. The defense calls 
Dr. Benjamin Lovett. 

THE COURT: All right. Watch your step coming around 
there and around this. 

THE WITNESS: Thank you. 


DR. BENJAMIN LOVETT, after having been duly sworn, was 


examined and testified as follows: 
COURT REPORTER: State your name for the record. 
THE WITNESS: Benjamin Lovett. 


DIRECT EXAMINATION 


BY MS. MEW: 
Good morning, Dr. Lovett. 


Good morning. 


Yes. 


Q. 

A. 

Q. Are you an external consultant for NBME? 
A. 

Ox And how long have you been serving in that role? 
A. 


I believe it's been nine years. I think I started in 


2010. 


Os And briefly, what do you do in that role? 


Ae For NBME, I review cases that are sent to them, 
applications for accommodations. So typically I'll get an 
email that asks me to go to a secure website. I download a 


file that has the documents that the applicant has submitted, 


review those and write a review with some sort of 


EX 3-260 


Case: 20-1058 Document: 14-2 Page:320 Date Filed: 02/07/2020 


Oo WO @O JN DB FO BP W NY FR 


MM NM NYO NY YB NY BP FP KP FP RP RP BP BP BP FB 
oO W W NY FP OC oO @ DY WD WT B W NY 


LOVETT - VOIR DIRE - DIRECT 63 


recommendation. Or if I can't provide one, I give it still a 


summary of the documents. 
Ox And what questions does NBME ask you to answer as you're 
reviewing accommodation requests on the USMLE? 


A. One thing I consider is whether or not the applicant meets 


criteria for the diagnoses that they have requested 
accommodations under. If they have, then I also ask a question 


of whether or not they're substantially limited in any major 


life activities that are relevant to taking whatever tests 


they've asked for accommodations on. And then, if appropriate, 
I recommend or summarize evidence with regard to what 
accommodations, if any, are indicated based on the evidence 
that's been submitted. 

Or And did you review Jessica Ramsay's request for 
accommodations in the US MLE? 


A. I did. I wasn't an initial reviewer, so I saw I believe 


it was her request for reconsideration. 


Oe And is it your understanding in reviewing that request for 


reconsideration that you saw her entire file, all of the 


documentation she had submitted to the NBME up to that point in 
support of her requests? 


A. It is, yes, that I saw all the evidence that she had 


submitted up to that point. 
Q. And did you provide a written analysis and recommendation 


to NBME with respect to her request? 
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A [Gade 


Ox And then did you also provide a declaration in this 


litigation relating to Ms. Ramsay's testing accommodation 


request? 
A. Yes. 


‘on Dr. Lovett, I'm going to ask you to turn to Exhibit 6 in 


the defense exhibit book, which should be a black binder, the 


first volume. 
A. Okay. Let's see. Okay. 
Okay. I'm there. 
Oe You're going to be quicker than I am. 
Pox That's okay. 


er Do you recognize this exhibit with the beginning document, 


the declaration that you submitted in this litigation? 
A. Yes. 


0. And then Tab A to Exhibit 6, do you recognize this as your 


A. Yes. As of the time the declaration was submitted. 


OG Understood. And then Exhibit B, is this the letter that 


you submitted to NBME containing your analysis and 


recommendation on initially reviewing Ms. Ramsay's request for 
reconsideration? 


A. Yes. That's my review of the documentation. 


MS. MEW: Your Honor, this is in the record in terms 


of being filed in support of our preliminary injunction 


EX 3-262 


Case: 20-1058 Document: 14-2 Page:322 Date Filed: 02/07/2020 


LOVETT - VOIR DIRE - DIRECT 65 
1 opposition, but we'd also ask to admit Exhibit 6 to the record 
2 today. 
3 THE COURT: Very well. Hearing no objection. 
4 MR. BURGOYNE: No objection. 
5 THE COURT: It's. admitted. 
6 (DX-6 admitted.) 
7 BY MS. MEW: 
S uO. Dr. Lovett, we are going to get into more details very 
9 shortly, but could you briefly state the opinion that you 
10 reached regarding Ms. Ramsay's request for testing 


11 accommodations based on the materials that she submitted to 
12 NBME in support of her request? 
NS ee Ge Sure. Ms. Ramsay had requested accommodations under 


14 several different conditions or diagnoses. And my expertise is 


15 in learning disabilities and ADHD, so I reviewed with regard to 


16 those. And that really applies to pretty much all of the 


17 testimony that I'm giving. 


18 And my conclusion is that there was insufficient evidenc 


19 supporting learning disabilities or ADHD. And there was 


20 actually some pretty significant evidence undermining those 


21 diagnoses, arguing against the learning disabilities in 


22 particular. 


23 Q. And then since the time that you even prepared your 


24 declaration in this case, have you reviewed additional material 


25 that's been produced during the discovery? And I'm speaking 


EX 3-263 


Case: 20-1058 Document: 14-2 Page:323 Date Filed: 02/07/2020 


LOVETT - VOIR DIRE - DIRECT 66 


1 specifically with regard to Ms. Ramsay's school records, the 

2 report cards and additional standardized test scores that we've 

3 been discussing in the hearing. 

4 A. Yes. Those have been provided to me, and I have reviewed 

5 them. 

6 - 30% Have the opinions that you expressed in your declaration 

7 and in your written report for NBME changed in any respect with 

8 regard to this additional information? 

9 A. No. The school records and especially the standardized 
10 test scores actually really strengthen the argument against the 
11 learning disabilities. And things like the excellent scores 
12 for attention or excellent ratings by teachers for attention in 
13 the report cards further weaken the argument for ADHD and more 
14 undermine that diagnosis as well. 

li. SCs And we're going to get again into a little more detail of 
16 that, but before we do so, I'd like to talk just a bit about 
17 your background and credentials. 

18 We can reference your CV, which is Exhibit 6A, Defense 

LO: “Beni bat 6A, 

20 If you'll just briefly state your educational background. 
al meee =e I have a bachelor's degree in psychology from Penn State 
22 University, a master's degree in psychology from Syracuse and a 
23 doctoral degree, a PhD in school psychology, from Syracuse as 
24 well. 

25 Q. And where do you currently work? 
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Ps Teachers College, Columbia University in New York City. 


Oe And how long have you been in that position? 

A. Just for a few months. I've -- since September 1, 2019 
officially, as it says on the CV. 

Oz Okay. And where were you before then? 

A. Before then, for five years, I was a professor achieving 


tenure at the State University of New York at Cortland. Before 


that, I taught for seven years at a small liberal arts college, 
Elmira College. 
oF Do you have any particular specialties in your work? 


A. Learning disabilities and.ADHD; speci treally their 


diagnostic assessment. And also the provision of testing 


accommodations to students with disabilities. Most of my work, 


pretty much all of my current work, is on one of those two 


things or both. 


Q. And what are your primary job responsibilities as a 
professor? 

A. As a professor, teaching, research and service. They're 
sort of the three things professors do. So I teach classes at 
Teachers College, I train graduate students who are becoming 
certified school psychologists, and some of them will become 


researchers as well. So I teach courses on law and ethics for 


school psychologists, for instance. 


I was brought there, really, to take over the assessment 


courses, and so I'll start those in the spring semester. So 
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that's teaching. 
In terms of research, I present at conferences, giving -- 


I do talks. I publish in peer-reviewed journals. I published 


a book on testing accommodations. 


And then with regard to service, that involves things like 


sitting on committees, advising students, other sorts of 


informal mentoring and that sort of thing. 
O'. Focusing particularly on your research work, if we could 


look at Exhibit 6A, which is your CV, pages 2 through 9. 


Is this a listing of your publications and works in 


progress, including publications in peer-reviewed journals? 


A. Yes. 


On And focusing specifically on your peer-reviewed journal 
articles, does any of this research pertain to learning 


disabilities or ADHD? 


A. Yes. Many of the articles are about learning disabilities 


and/or ADHD. 
Oe And what types of journals are you publishing in? 
A. Journals in the fields of psychology and education, 


specifically journals on assessment issues, journal on school 


psychology, things like that. 


QO. And you mentioned that you have been invited to give -- to 
speak to different groups. 
Now, can you give examples of some of the groups that 


you've been invited to present to? 
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1 A. Sure. Currently a lot of the talks that I give are 

2 actually to schools. So I speak to teachers. I speak to 

3. school administrators, groups of school psychologists. In 

4 addition, I've done continuing education workshops for 

5 psychologists, those who do evaluations, things like that. 

6 I've also given invited talks beyond that to reviewers, for 

7 instance, of documentation. I've given invited talks at 

8 conferences, things like that. 

9 Q. And just briefly, focusing on your teaching, if we look at 
10 page 16 of your CV, is this an accurate listing of the courses 
11 you have taught? 

12 A. As of that date, yes. 

iS a Ol So you might have some additional courses you're now 

14 teaching at Columbia? 

15 A. Right. There's one this semester. 

16 Q. And do you teach classes that address learning 

17 disabilities and ADHD? 

126°. Pes Yes. And I have for many years now. 

NEOs. «204 Dr. Lovett, are you a licensed psychologist? 

ZO! Pig I am. 

21 Q. What does it mean to be a licensed psychologist? 

22: Pos In New York state, at least, the requirements for 

23 licensure are education, experience and examination passing. 
24 So you have to have a doctoral degree from an appropriate 
25 institution. You have to have thousands of hours of experience 
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1 supervised doing various sorts of psychological practice, 

2 assessment consultation and intervention. And then you also 

3 have to pass a licensure exam. 

4 Q. Do you see patients or clients as part of your work? 

D8 ite I don't. I don't have a clinical practice. I 

6 occasionally do clinical consultation, but I don't have a 

7 clinical practice. 

S. O°» And do you currently perform diagnostic evaluations as 

9 part of your work? 
LO! SPice . = INGis 
11 Q. Have you ever performed diagnostic evaluations? 
12 A. I've been part of teams certainly in school and clinical 
13 settings doing them, but not presently. And that was during my 
14 training as part of that supervised experience. 
15 Q. Are you familiar, nevertheless, with the diagnostic tests 
16 that were administered to Ms. Ramsay by Dr. Smith and her other 
17 evaluators? 
LS). As Yes. I've given many of them myself for research 
19 purposes, for training purposes. And even those that I haven't 
20 given myself, I'm familiar with their content and format in 
21 general. 
Zo MS. MEW: Your Honor, the defense offers Dr. Lovett as 
23 an expert witness in the evaluation and diagnosis of 
24 individuals with learning disabilities, ADHD, as well as the 
25 provision of accommodations and testing and academic 


EX 3-268 


Case: 20-1058 Document: 14-2 Page:328 Date Filed: 02/07/2020 


Oo WO @dO NI DB FO BP W NY FR 


MW NON NO NH YN YN BBB BBB Be BP PE 
Ow W MO FPF oO © @ YI DO UO WB W DN 


LOVETT - DIRECT a. 


environments and research related to this. 


THE COURT: Very well. 


MR. BERGER: Your Honor, I think my comments have more 


to do with weight than overall expertise. So certainly we 
acknowledge that by education and training, Dr. Lovett has 
expertise in these areas Counsel has brought out. And he does 
acknowledge that he does not have a clinical practice. And 


that will, of course, be something that I will examine about 


and will give -- there will be some arguments, therefore, about 
the weight. 

So with all that, we don't object to allowing this to 
proceed, but I may have particular points to make later on 
about his expertise in particular areas. 

THE COURT: Very well. We find the witness to be an 
expert in the area that has been stated by counsel. 

You may proceed. 

MS. MEW: Thank you, Your Honor. 


DIRECT EXAMINATION 


BY MS. MEW: 
QO. Dr. Lovett, when you are reviewing a request for 
accommodations on the USMLE like Ms. Ramsay's, do you meet with 


that individual in person as part of your review? 


A. No. 
Q. So how are you able to assess whether that individual has 


an impairment or should be receiving testing accommodations on 
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1 the test? 

2 Psy Based on the documentation that they've provided. And 

3 that documentation virtually always involves records and 

4 reports from individuals who have met with them personally. 

5 So I can't think of a case of a diagnosis of learning 

6 disabilities or ADHD where an applicant has not submitted 

7 letters or reports, records, from someone who performed an 

8 evaluation personally. 

9 QO. And so you are looking to the information that they 
10 themselves have put forth in support of their request? 
11 A. Exactly. For NBME in particular, I believe that I see all 
12 of the documents that are submitted even if there's email 
13 correspondence between the applicant and NBME. 
14 Q. And are you familiar with other -- in other contexts where 
15 there are other reviews of individuals' impairments or levels 
16 of disability for purposes of receiving services in other 
17 contexts where the review might be solely based on paper, as 
18 opposed to an in-person meeting? 
19 A. Generally, yes. I have colleagues who review for 
20 disability, not so much under ADA but workmen's compensation 
21 and other sorts of things. And my understanding is that at 
22 times there's no personal evaluation. 
23 Q. And let's focus now on your review of Ms. Ramsay's file. 
24 And just starting first with logistics, how did NBME reach 
25 out to you to review her file? 
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ae In her case, I believe, just like in virtually all cases 


with NBME, I got an email one day asking me to log in toa 
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secure website because there was a review that had been 


deposited for me to look at. And so I went to that website, 


logged in and downloaded a file of documentation, a PDF file of 


all the papers that had been submitted. 


OQ. And did you have any communication with NBME about the 


substance of this file before you began your review? 


A. I don't believe so. I don't recall any communication in 


this case. And the years that I've been working with NBME, I 
can only remember a handful of times when I've communicated 


with them about a file before writing a report. In those 


cases, it's because there's a piece of paper that's illegible 
or there's a piece a paper that seems to be like missing a page 
or something like that, maybe when it was photocopied. And in 


this case, I certainly don't recall anything like that. 


Q. And then between the time you reviewed the file and you 


wrote the report that was attached as Exhibit B to your 
declaration, did you have any communications with NBME? 
A. Again, I don't recall any, and it would have been 
extremely unusual. 


CF And then after you submitted your report to NBME, did they 


suggest any revisions or changes to the report that you wrote? 
A. Just the same thing, I don't recall any. I don't believe 


there were any communications at that point. And it would be 
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extremely unusual to hear anything. In the vast, vast majority 
of cases after I turn in a review, I don't hear anything at 
aide. 

ey When Ms. Ramsay requested accommodations on the USMLE, 


which diagnoses or impairments were the basis for her request? 


A. She requested accommodations under learning disabilities 


and reading and writing, ADHD, headaches and a clotting 
disorder. 


Os And as you previously stated, your testimony today is 


focusing on the learning disabilities and ADHD. Correct? 
A. Exactly. 

en Okay. Can you very briefly explain the diagnostic 
features of ADHD? 


A. Sure. To have ADHD, someone not only needs to have 


episodes or instances where they have trouble paying attention 


or impulsive or overactive/hyperactive, but they have to be 
often and they have to be frequent. They have to be to a level 


that's atypical and very unusual for their age. And so that's 


just one of the criteria. You have to have very high levels of 
symptoms. 


The second criterion is that they have to start early in 


life. So they have to be present -- you have to have some 
symptoms by age 12. 
The third criterion is that they have to be present in 


multiple settings. If someone is only showing symptoms at 
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1 school, for instance, that's not ADHD. 
e A fourth criterion is that they have to interfere with 
3 someone's performance. If someone has those symptoms but 
4 they're doing fine, that's not ADHD. It may be a personality 
5 profile or a personality trait or set of traits, but it's not a 
6 disorder. Disorders involve impairment. 
7 And then finally, it can't be due to something else. So 
8 if someone is having high levels of those symptoms because 
9 of -- just because of drug use or something like that, we 
10 wouldn't call that ADHD. So those are the five criterion for 
11 ADHD. 
12 For learning disabilities, the core sort of -- 
13 Q. Let me stop you. Let's stay on ADHD for just a minute. 
14 A. Okay. 
ein Oi What are some of the traits or characteristics that are 
16 represented in the sort of symptom criteria for ADHD? 
17 A. Sure, yeah. So there are 18 symptoms that are listed in 
18 the DSM for ADHD. Nine of them have to do with inattention. 
19 Those are things like making careless mistakes, being easily 
20 distracted. The other nine have to do with hyperactivity and 
21 impulsiveness. Those are things like talking excessively, you 
22 know, being impulsive, reacting before you should, things like 
Zo, TES: 
24 Q. How do you differentiate individuals who have these types 
25 of traits, maybe not to a clinical level, in individuals who 
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experience these traits to something that would constitute 


ADHD? 
A. Yeah, these are things that I had sort of mentioned 


earlier. So one is certainly the frequency. Again, everyone 


has experiences where they have trouble paying attention in 


certain settings, where they have to work harder than others to 


pay attention or focus. We all have experiences where we feel 


jittery. We all hav xperiences where we act impulsively and 


then regret it later and things like that. But the frequency 
is one thing. So frequency and severity, we can sort of put 
those together. 


And then another feature would be the impairment, the fact 


that it's actually causing problems for someone, if they are 


experiencing significant negative consequences and then the 
symptoms continue. 


So for most of us, when w xperience significant enough 


negative consequences, we learn, we adapt, we change sort of 


the way that we're behaving. For individuals with ADHD, those 


negative consequences bother them. They really cause them some 


distress, but they continue to engage in those behaviors. And 


so it's something that really causes a substantial level of 


impairment typically. 


Og And what would be an example of a substantial level of 


impairment? 


A. So depending on the symptoms, it would differ, but for 
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someone who, for instance, a schoolchild with ADHD, we would 


expect them to be doing poorly in school. So if someone has 


ADHD to a significant degree such that they meet the criteria 


for clinical diagnosis, we would expect that they have trouble 


remembering to turn in work, to the point where their grades 


are affected, but they continue to not turn in work despite 


those negative consequence. We would expect that they're not 


paying attention to the teacher and so they're actually not 
getting instruction in the sense. So we would expect that to 
be reflected in terms of their school performance as well. 
Those are the sorts of things for a schoolchild, for instance, 
with inattention. 

Ou. And we were speaking about school, but is ADHD a learning 
disability? 

A. No, no. Technically ADHD would not be considered a 


learning disability. Those are separate categories in the 


classification system. 


Oe So could someone have ADHD and have no functional 
impairment, say, in reading or writing? 

A. Yes. I certainly have seen cases where folks who I think 
have a valid diagnosis of ADHD nonetheless do well in reading 
and writing for various reasons. 

Og And then you were starting on this and I stopped you. But 
now if you could just briefly discuss the diagnostic criteria 


for specific learning disorders? 
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A. Yeah, absolutely. So learning disabilities involve 
trouble acquiring academic skills initially, reading, math or 


writing skills or some grouping of those. And in addition, 


that's reflected in terms of poor performance on standardized 


tests. That's actually something that's in the diagnostic 


criteria as well as poor performance in real world settings, 
educational or occupational performance. Those things are 


noted in the criteria. 


And then also those deficits can't be due to another 


disorder or another problem. Like, for instance, if someone 


has a general low ability, then that could explain academic 


problems, but we wouldn't call that a learning disability. 


Q. And so what kind of objective evidence are you looking for 


in determining whether someone meets a diagnostic criteria for 


a learning disability? 


A. There are really two types of evidence that I look for as 


a reviewer. One is evidence from diagnostic tests that are 


administered by, you know, an evaluator, and then the second 


sort of evidence is from real world settings, because we really 


need both. So the real world evidence would include things 


like grades on real world standardized tests that are taken for 
admission purposes or for, you know, group tests that are given 
in schools but under a standardized set of conditions, as well 
as grades and other records of school performance. Those are 


in that second grouping of real world evidence. 
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O2 If an individual has sort of uneven strengths and 


let's Say, 


really superior math skills or above 


average math skills but perhaps just average reading skills, is 


that sufficient to show a 
A. No, absolutely not. 


strengths and weaknesses in 


ter at than o 


ther things. 


learning disability? 
It is typical to have a profile of 
the sense of having some things 


We all have some 


engths, we all have some personal weaknesses in 


that sense of the term. 


that your reading skills, 


And so if your math skills are better 


that by itself doesn't mean anything. 


I should also mention individuals with higher levels of 


ability tend to have more variability across areas. 


O Are you familiar with the concept of individuals who are 


both gifted and learning disabled? 


ely. 


Q. What does it mean to be gifted? 


A. Traditionally giftedness was defined rather narrowly based 
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Q. Is it possible to be both gifted and learning disabled? 
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1 <A. Absolutely. There's no reason why someone, you know, 
2 cannot have significant deficits in academic skills even if 
3 they meet those various criteria to be called gifted. 
4 Q. And how would you expect that to present itself? 
5 A. We would see evidence of both meeting the gifted criteria 
6 and also separately distinctly meeting the criteria for a 
7 learning disability. 
8 So whatever your preferred definition or whatever a school 
9 district is using as a gifted criteria set, they would be 
10 meeting those, and in addition, they would meet the 
11 requirements for a learning disability separately. 
12 Q. And does a learning disability require some level of 
13 impaired performance? 
14 A. It's the core definition of it. Academic skills are 
15 substantially and quantifiably impaired. Substantially and 
16 quantifiably is the term in the diagnostic criteria. 
17 Q. What is the discrepancy theory? 
LS. AS For a long time, starting back when the concept of 
19 learning disabilities was first developed, it was thought 
20 initially that learning disabilities should be diagnosed by 
21 looking at a discrepancy between someone's IQ and someone's 
22 level of achievement. 
29 And so for a long period of time, the diagnostic criteria, 
24 the clinical diagnostic criteria for learning disabilities 
25 involved some sort of calculation of that discrepancy. So you 
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1 would administer an IQ test, you would administer a test of 
2 academic skills. And if there was an area where there was a 
3 significant gap between IQ and achievement, then that was part 
4 of the criteria for a learning disability. 
5 Research accumulated over the course of a decade showing 
6 that those discrepancies are not reliable and also that they're 
7 not a valid indicator for many reasons. And so when the 
8 diagnostic manual that's most commonly used, the DSM, was 
9 revised, it was actually revised specifically to address that 
10 problem. And so the discrepancy criteria are gone. And that's 
11 been since 2013 at the latest, at least. But the discrepancy 
12 approach has been under attack by researchers whose data 
13 continue not to support it for decades. 
14 Q. And just for the record, when you're referring to the DSM, 
15 what are you referring to? 
6° AY That's the Diagnostic and Statistical Manual of Mental 
17 Disorders, currently in its fifth edition, so that would be the 
18 DSM-5. 
eG? 04 And so if I understand it correctly, under the discrepancy 
20 theory, someone could potentially be diagnosed with a learning 
21 disability if they had an IQ in the 95th percentile but 
22 academic scores in the average range? 
Vio tae In theory, yes. When the discrepancy formulas and the 
24 discrepancy criteria were originally developed, it was never 
25 anticipated, I think, but it would be applied to folks like 
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that. The thought was that to be referred for an evaluation to 


see if someone has a learning disability in the first place, 


they would actually be doing poorly academically, they would 


actually have low academic skills. And I think it was a later 


application or misapplication to individuals who were not 


impaired academically. 


But it is true that under the discrepancy approach to 
diagnosis, in theory, someone certainly could have average 


range achievement and still qualify as having a learning 


disability because they were not performing up to their 


ability. The idea was that IQ was the sort of measure of your 


potential and you were entitled to perform in every area up to 
your IQ. We know for a lot of reasons that's wrong. 

Om So within your profession, that is no longer an accepted 
method for diagnosis? 


MR. BERGER: Objection. I think at this point, ona 


question like that, that counsel is leading her own witness 
more than is appropriate. 

THE COURT: You can rephrase your question. 
BY MS. MEW: 
Q. Is the discrepancy model currently accepted in your 
profession? 


A. I don't know any researchers who would endorse it, folks 


who specialize in looking at evidence and conducting scientific 


studies of learning disabilities. Are there practitioners, are 
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there evaluators who use it, at times, yes. 


oF Are ADHD and specific learning disabilities 


neurodevelopmental disorders? 


Pox Yes. That's the category in the DSM that they're called, 


neurodevelopmental disorders, because they are understood to be 
brain based and to start early in childhood. 
Os Okay. You anticipated my second question. Thanks. 

So now focusing back on your review of accommodation 
requests, what type of information are you looking for when you 


review a file for a candidate who requests accommodations on 


the USMLE? 
A. Well, it depends on the disorder. So, again, for learning 
disabilities, it's the two types of evidence that I just -- I 


discussed earlier. So one thing that I look for is evidence 


from standardized diagnostic tests that are given by an 


evaluator showing scores that are below the average range in 


terms of academic skills, and then the second type of evidence 


that I look for is real world evidence. So evidence of poor 


grades, evidence of poor performance on real world tests that 
are taken without accommodations. 


Q. Ms. Ramsay submitted a report from Dr. Robert Smith in 


support of her request for reconsideration. 
Are you familiar with that report? 
Pix Yes. 


QO. If you'll turn to Defendant's Exhibit 3 and Tab B behind 
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that. 

A. Okay. I'm there. 

Os Is this the report from Dr. Smith that you reviewed as 
part of your review of her file? 

A. Yes. 

Oe Looking at the first page of this report, Dr. Smith lists 
a number of sources of information. And focusing here on the 


items in caps, I'm going to take them a bit out of order. I'm 


just going to ask you to just very briefly explain what some of 
these tests are. 

One of them is the Nelson-Denny Reading Test. 
A. Uh-huh. 


Os Is this a diagnostic test? 


A. The Nelson-Denny, that one is a little bit complicated 


because it was -- it's generally interpreted to be a screening 


test, but it can provide useful evidence relating to a 


diagnosis of reading problems. 
Ox And what does it measure? 
A. It measures reading skills. It has a component that looks 


at someone's ability to take a vocabulary test through reading. 


It has another component that looks at reading comprehension, 


where someone reads passages and then answers multiple choice 


questions about the passages. And it generates sort of a 


supplemental score, called reading rate, that is really not 


reliable even according to the Nelson-Denny manual, but that's 
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part of the comprehension portion. 


Ow Did Ms. Ramsay obtain any below average scores on this 
test? 
A. Yes. 


O- And if it helps, you can refer to pages 22 to 23. And 


it's of the report, not -- the page in the actual report, not 


the page numbers on the top that show the court filing. 
A. Okay. Yes, I'm there. 
O% What were Ms. Ramsay's below average scores on this test? 


A. So according to this report, her vocabulary score was 


below average at the 11th percentile. The 11th percentile 


would generally be considered, in many tests, the low average 


range, I should say. And that 11th percentile score did 
compare her to graduating college seniors. But compared to 
that group, her scores were below average. 

I should mention, in the DSM -- the performance doesn't 
just have to be below average, it has to be below average 


compared to age expectations. 


And so the Nelson-Denny doesn't directly show any sort of 
age comparison. Dr. Smith also compared Ms. Ramsay's 
performance to those of graduating high school seniors. And 
that's often done for the purposes of getting something that 


roughly approximates a general population sort of comparison. 


That showed that her comprehension score was low average 


at the 18th percentile. And her reading rate score, the 
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unreliable score, as I mentioned, even the manual shows to be 


so, was at the lst percentile, at the very bottom. 


Qs Why does the manual state that that reading rate score is 


unreliable? 


Pn Well, there are ways of calculating a test's reliability. 


And here it was done, I believe, by correlating the two forms 


of the Nelson-Denny test. And the correlation between those 


two forms was below what's generally considered to be a 
minimally accepted level of reliability. 

So .7 is often described as minimally acceptable. And if 
I recall correctly from the manual, I think the reliability of 
the reading rate score is .68. 
Oe And how is the reading rate score measured? 


A. So during the comprehension portion of the Nelson-Denny, 


someone starts reading the first passage on the test. And one 


minute in, you stop them and ask them basically to indicate 


where they ar 


So it's a -- it's -- you're essentially asking someone how 


far they've gotten, but there's no check on their comprehension 


for that reading rate score. And it's just based on one minute 


of their silent reading with no comprehension check. 


O And so if these scores, the ones that you mentioned, the 
reading rate score in particular, if the 1 percent score is 
accepted at face value, what would it reflect? 


A. If we put aside the issues with reliability, it would 
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suggest that her reading speed is in the bottom 1 percent, even 


compared to high school students, high school seniors in this 


Case. 


O. And did Dr. Smith also administer the Wechsler Individual 


Achievement Test, Third Edition? 

A. Yes. 

Os And is that commonly referred to by acronyms, like WIAT, 
WIAT? 

A. Yes, I've always heard the WIAT, or that's how I was 
trained, but WIAT is another pronunciation. 


Og W-I-A-T. What does this test measure? 


A. The WIAT is a general achievement battery, so it measures 


academic skills in a bunch of areas, reading, math, writing, as 


well as oral language. 
on Did Ms. Ramsay obtain any below average scores on this 


test? And if it helps, I think this is page 18. 


A. Okay. Yes, she did. On the WIAT, the main score that I 
would say was below average, in this case described as far 
below average, was her oral reading fluency score. 

er And what was that score? 

A. That was based on her reading passages aloud and looking 
at the speed that she took to read those passages. 

Oe And then what actual score did she receive? 

A. She received a 67, where 100 is average. And so that was 


at the lst percentile. 
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MR. BERGER: Can I just ask for a page reference? 


MS. MEW: Oh, I'm sorry, yes. Page 18 of 31. I'm 


using the report page numbers, not the court filing numbers. 


THE WITNESS: There's a table of scores there. 
BY MS. MEW: 
QO. And so if we took that score at face value, what would it 
indicate? 
Pex That would, again, suggest that her reading speed or 
fluency, which includes, actually, a bit of comprehension, was 
in the bottom 1 percent. And the WIAT compared her to age 


peers. So that would have been compared to other folks her age 


at the time, her reading fluency was in the bottom 1 percent of 


the population approximately. 

Ors Did Ms. Ramsay also take the Woodcock-Johnson IV Tests of 
Achievement? 

A. Portions of those tests, yes. 

Q. Which portions did she take? Which portions did Dr. Smith 


administer? 


A. Let me look for them. 
Q. And this is page 21. 


A. Okay. So she took, at the very least, the 


sentence reading fluency test and -- the sentence reading 


fluency test and the word fluency reading test. And together 
the scores on those two tests are used to make an overall 


composite score called reading rate. 
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Oz And did Ms. Ramsay obtain any below average scores on 
these tests? 
A. All of her scores, the overall reading rate and the two 
subscores that it's made of, are below the average range 
certainly, even below the low average range. 

Her overall score for reading rate is at the lst 
percentile. So again, that would be the -- approximately the 


bottom 1 percent of the population. 
O% And when you say the population, is that age based or -- 


A. In this case she was, again, compared to age peers. 


Os So this is saying that she's performing at the 1 percent 


level, 99 percent of her same age peers perform better? 


A. Taken at value, that's approximately -- taken at face 
value, that's approximately the interpretation here. 


QO. That's what it would be. 


And then did Dr. Smith also administer the Gray Oral 
Reading Test, or the GORT? 
A. Yes. 
Q. Okay. This is pages 21 and 22. 


And what does this test measure? 


A. This test measures oral reading skills, both with regard 


to accuracy and fluency, as well as comprehension. 


or And how does it measure that? 
A. So the individual reads a series of passages that get 


progressively longer and more difficult. And after each 
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passage, after reading it aloud, the passage is removed and the 


individual answers comprehension questions about it. While the 


Oo WO @O NI DB OO BP WD NY FR 


MW NON NHN NY YB BBB BBB Be Be BE 
MS? GOs, Re RS S06: a Coy GI AB “Qi They 4S 


25 


client is reading the passages, the examiner notes whether or 


not errors are made, as well as the time that's taken, things 
like that. 

Ok And did Ms. Ramsay obtain any below average scores on 
these GORT tests? 


A. Yes. So her rate score was 3, which is at the first 


percentile. Her accuracy score, in terms of errors being made, 
was also below average. Her fluency score is made up of the 
rate and accuracy scores, so it, too, unsurprisingly then is 
below average. And her comprehension score was also very low, 
a 3, where 10 is average in this case. And her score was 3 
and, that was at the lst percentile as well. 

Oa And so again, taken at face value, what would these scores 
reflect? 

A. Extremely poor reading skills with regard to a variety of 
different areas of reading. Not just the speed, but also 
things like accuracy and comprehension. 


en And falling at the 1 percentile, who is that compared to? 


A. That was compared, not exactly to age peers, because the 
GORT doesn't quite go up to Ms. Ramsay's age range, but to a 


sample of the general population, I believe, of 19 to 23 year 


olds. 


Q. So with respect to the below average scores on these 
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various tests we just discussed, in your opinion, are those 


scores credible? 


A. No. 

(ey And what do you mean first when we're talking about -- 
credible, what do you mean when you're discussing a credible 
score? 

A. Yeah. Non-credible is a term that's used in the 


scientific research literature with regard to assessment. So 


when someone takes diagnostic tests and they get scores that, 
for whatever reason, are not accurate representations of their 
true skill levels, that could be called a set of non-credible 
scores. 


On And so why is it your opinion that these scores are not 


credible? 

A. Because of the overwhelming real world evidence to the 
contrary. 

Q. And what real world evidence are you speaking of? 

A. Things like performance on admissions tests, like the ACT 


and MCAT that were taken without accommodations. Performance 
on group administered standardized achievement tests in school, 


in Ms. Ramsay's K to 12 education, grades, things like that. 


OT So what should an evaluator do when faced with 


inconsistencies between real world performance and results of 


diagnostic testing? 


Pe Well, there are a number of reasons that can cause 


EX 3-289 


Case: 20-1058 Document: 14-2 Page: 349 Date Filed: 02/07/2020 


Oo WO @O NI WDB OT BP WD NY FR 


NM NM NYO NY YB NY KP FP RP FP RP RP BP BP FP 
oO W WwW NY FP OC oO @ DY DBD HO B W NY # 


LOVETT - DIRECT 9? 


non-credible data, and so you want to think about what 
mechanism might explain them in a particular case. 


So, for instance, if you're evaluating someone who is just 


recovering from the flu, then you're probably not getting an 


accurate representation of their skills, if you see that they 


perform much worse on a diagnostic test that day than they do 


in the real world during most of their life. And so that would 


be one thing to consider. It doesn't seem to be operating in 
this case. 

Another mechanism that would have to be considered is 
motivation. So in real world contexts, especially in 


admissions tests, the individual is motivated usually to 


perform as well as they possibly can. The goal is to do 


something like get into college, get into a good medical 


school, things like that. 


In contrast, that motivation, that incentive, is not there 


in diagnostic testing. And sometimes in diagnostic testing 


it's the opposite. So if someone is already contemplating 


getting accommodations, if someone already believes that they 


need accommodations, then if they perform well during the 


diagnostic testing, then they're not going to get a 


recommendation for accommodations. 


OF Are there ways that the clinician can test for this 
motivation? 
A. There are specialized assessment measures that have been 
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developed to try to look at someone's motivation or effort 


level during an assessment, but the discrepancy between the 
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real world evidence and the diagnostic testing would actually 


be to me the most clear evidence that there's something wrong 


with the diagnostic test scores. But there are specialized 


assessment measures that have been developed. 


O% What are performance validity tests? 


Pay Performance validity tests are a type of those measures 


that look at someone's motivation or effort during diagnostic 


testing. And they were generally developed to look at feigned 


memory problems or exaggerated memory problems or otherwise 


non-credible memory problems. A lot of them were developed for 


use or have been used in civil litigation where someone is 


alleging an injury that may have occurred, say, during a car 


accident, someone says that they have memory problems 


afterwards. And that test is given to detect if their memory 


problems are genuine or exaggerated or feigned. 


Oe And so did Dr. Smith administer one of these types of 
tests? 


A. He did. He gave the Test of Memory Malingering, which, as 


its title suggests, was developed to look at feigned memory 


NM NO NO ND 
oO BP W WN 


problems or exaggerated or non-credible memory problems. 


Q. And how -- very briefly, how does this -- what does this 


test measure? How are you -- 


Pos In the Test of Memory Malingering, you show someone -- to 
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make it very simple line -- drawings of different common 


objects, like a door or a saw or something like that. And you 


show them sets of these and then ask which they've seen befor 


and which they haven't, things like that. 

On Is there any reading involved on this test? 

A. No. 

or How did Ms. Ramsay perform on this test of memory 
malingering? 

Px In Dr. Smith's report, he describes the two parts of the 


Test of Memory Malingering that are typically used to score at, 


Trial 2 and the Retention trial. And I believe she got perfect 


scores on both of those, suggesting that she -- if those are 


taken to mean what the Test of Memory Malingering normally 


means, it suggests that she was not exaggerating or feigning 
any memory problems. 

QO. So in this case, does that explain away the discrepancy 
between the diagnostic tests and the real world performance 
that you referred to? 


A. No, it would have nothing to do with that. In this case, 


especially by the time that Ms. Ramsay saw Dr. Smith, as she 


testified to earlier today, she needed evidence of slow 


reading. She obtained evidence of slow reading. The Test of 


Memory Malingering never would have picked up on slow reading, 


whether it was genuine, exaggerated, feigned, credible, 


non-credible. 
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Os Focusing now, or switching to 
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ADHD, Dr. Smith administered 


or utilized assessments relating t 


A. Yes. 


ey What are the adult ADHD ratin 


Let's look at Defendant's Exhibit 


Exhibit 76. 
A. Okay. 76. I'm there. 
QO. Oh, 46, 46. My apologies, al 
A. Okay. I'm at 46. 
QO. You still beat me ther 
So are these the adult ADHD r 
prompts? 
A. Yes. 


Q. And so just briefly explain, 
used for? 


A. So thes 


are used as part of 


ADHD. So I had mentioned earlier 
symptoms of ADHD in the DSM. And 


And in addition, 


o attention; is that correct? 


g scales? And you know what? 


-- let's look at Defendant's 


ile 


ating scales with adult 


what are these rating scales 


a diagnostic assessment for 
that there are 18 official 
you see those listed here. 


tions 


you see more 


that can be asked that are more ad 


criteria were originally developed 


was thought of as a childhood diso 


specific prompts, ques 


ult specific. So the ADHD 


long ago for children. It 


rder. We know that certainly 


there are cases where it continues to adulthood. It still has 
to have childhood onset, but it has to -- but it can continue 
to adulthood. And so there have been criteria for -- or I 
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should say there have been assessment measures developed that 


have more adult-specific examples of DSM symptoms. 


Og If you look at pages 60 and 61 of Exhibit 46, it looks 


like these are Ms. Ramsay's scores that she applied on this 
rating scale. 
What do these ratings convey in terms of her symptoms and 


the level of severity? 


A. It appears that when Ms. Ramsay rated each of her 18 


symptoms in a sort of overall way, she reported that 17 of them 


were experienced to a severe degree and one of them was 
reported as being present to a mild degree. 

Ch. What type of day-to-day behavior would you expect to see 
from someone who is endorsing this number and level of severity 
of symptoms of ADHD? 

A. Well, some of that is contained in the individual prompt, 


so there are times when Ms. Ramsay reports having severe 


problems with, for instance, forgetting things. There are 


other times when we would just expect to see general pretty 


Significant life impairment. To have a diagnosis of ADHD, you 
only actually have to have five symptoms under the current 
criteria if you're 17 or older. And so reporting 17 out of the 


18 symptoms as being present to a severe degree, we would 


expect someone to be grossly impaired. We would expect someone 


to not be able to function in school or work settings. We 


would expect someone to have deficits that I would expect to be 
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visible in terms of everyday behavior in life, to have that 


many more symptoms than are needed for a diagnosis. 


oF 


Ox In your opinion, are Ms. Ramsay's reports as to the level 


and degree of her symptoms credible based on the other records 


that you see? 


A. At the very least, I would say they're not adequately 


supported by objective evidence. 


Or. What is the Integrated Visual and Auditory Continuous 


Performance Test? 


A. That's a computerized test that's often given as part of 


ADHD evaluations, where someone has to press keys at certain 


times during the task and then withhold pressing during other 


times. So it's supposed to look at both attention as well as 


self-control. 


And is this another test that Dr. Smith administered? 


He did. 


Just to be precise, I'd have to go back to -- 


0. 
A. 
Q. How did Ms. Ramsay perform on this test? 
A. 
Os Please do. I'm sorry. 

A. 


Let's see. So I'm back in Dr. Smith's report. 


Okay. Dr. Smith actually administered the test that you 


mentioned twice, it's listed. And there were a number of very 


low scores both times. 


Q. And if you wait just a minute, Dr. Lovett. 


THE COURT: What page? 
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al MS. MEW: Page 12, page 11, beginning on page 11. 

Z THE WITNESS: This is page 11 to 14 of the report 

3 where it says page X of 31. 

4 MS. MEW: Just hold on for one minute. 

5 THE WITNESS: Sure. 

6 MS. MEW: So this is Exhibit 3B. 

7 MR. BERGER: Okay. Thank you. 

8 BY MS. MEW: 

9 Q. So if you could continue. 
10 How did Ms. Ramsay perform on this? 
11 A. Well, the tests that we're describing, it's known as the 
2. VA, Or T=V-Ay tor -short: It generates many scores. Dozens of 
13 scores, actually. But the overall scores are the ones that I 
14 think -- total scores or composites are the ones that are, 
15 some sense, most important, or easily interpretable. Ms. 
16 Ramsay's performance was far below the average range at the lst 
17 percentile. It appears that, again, if these scores were taken 
18 at face value, her attention skills and her self-control skilis 
19 would be very, very poor, in the bottom 1 percent of the 
20 population. 
21 Q. Do you consider these scores to be credible? 
Za: “ES I don't consider them to be adequately supported. 
23 Q. Dr. Lovett, is it appropriate to diagnose a learning 
24 disability or ADHD based solely on scores of diagnostic, 
25 in-office assessments, diagnostic assessments? 
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A. No. It's in the criteria for both types of disorders. If 


you look at the DSM criteria for both learning disabilities and 


ADHD, you see reference to things in real world settings, 


educational and occupational functioning, in the case of 


learning disabilities, academic, social and occupational 


Situations for ADHD. So you see reference to things outside of 


the diagnostic context. 

Or, Do you remember, from your review of Dr. Smith's report, 
whether he had any, what you've discussed as real world 
evidence that he considered as part of his report? 


A. Yes. I remember at the very least there were report 


cards, selected report cards that at least he had listed as 
reviewing. And there may be more. I can go to the listing of 
things. 

on Okay. So we're back to Exhibit 3B on the first page, 
first and second page. 

A. So the records that he describes as having reviewed 


include an MCAT score report, the ACT score report. So those 


two, obviously, very important, real world standardized tests, 


taken without accommodations. He reports the report cards that 


I had mentioned earlier, a high school transcript, an 
undergraduate college transcript, as well as the Step 1 score 


report. 


QO. And how did Dr. Smith treat this real world evidence in 


his analysis? 
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A. At one point in the report, I believe he described the 


report cards and the real world records, something like that, 


as not clearly showing impairment or not clearly showing 
problems academically. Let me see. It may have been in the 
summary. 

Perhaps it's in the background history. 
or And that's fine. I don't think you need to look fora 
direct quote if that's your... 


Pu Yeah. I remember at one point there was an admission that 


there wasn't clear evidence from the report cards of problems. 


And with regard to some of the other evidence that I mentioned, 


the MCAT as well as -- well, for the MCAT at the very least, 


there's a description on page 7 of the report about reading 


strategy involving not reading any of the passages until you 


first answer the questions that you could without reading the 


passage, something we've heard about a number of times already. 


So the evidence from the real world was discussed. I 


don't believe it was interpreted correctly, but it was 
reviewed. 

0% If you look on page 29 of the report, the first full 
paragraph, is that what you were looking for? 

A. Yes, that's actually the exact passage I was thinking of. 


In the first full paragraph, the only full paragraph on that 


page, the available school records do not clearly reflect 


academic struggles in elementary, middle or high school. And 
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1 then Dr. Smith provides what he feels is a sort of explaining 
2 away of that. This is the result of the family obtaining help, 
3 et cetera, which we've heard already in the hearing. 
4 Q. In the records that you reviewed relating for Ms. Ramsay's 
5 school records that we've discussed in this hearing, did you 
6 see any indication in those records that she had received 
7 informal accommodations? 
SO. Aes I did not. Even when there were places on the report 
9 cards where there were spots for the teacher to indicate that 
10 specifically, any sort of unusual or additional or atypical 
11 support or help. So no, absolutely not. 
i eames Dr. Lovett, are you familiar with the ACT exam? 
ie wee Generally, yes. 
14 Q. Can you generally describe its content? 
io were er Tt's a test that's used for college admission. It has 
16 different sections that yield scores in a variety of areas. 
17 And the overall scores include English, math, science and 
LO). Yeading: 
EG: 1304 Is the ACT a test used for diagnosing learning 
20 disabilities? 
Ze lin -3Eo% It's not a test that was designed to diagnose learning 
22 disabilities through a clinical evaluation, but it can provide 
23 very helpful evidence, because, remember, the learning 
24 disability criteria involve real world functioning. So it can 
25 provide evidence that's certainly relevant to making a 
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diagnosis. And if someone has a learning disability, we would 


expect it to be reflected on that test, so long as it's taken 
without accommodations. 


I should also mention the ACT has a writing portion, I 


don't think I mentioned that earlier, as part of the scores. 


Or Well, we can turn to -- why don't you turn to Defendant's 
Exhibits 30 and 31, so you have the scores. 

A. Okay. I'm there. 

Q. Do you know how many individuals take the ACT exam each 


year? 


A. IT understand that it's been somewhere between a million 


and 2 million and may have surpassed 2 million recently. 


Q. And how does the cohort of individuals who take the ACT 


compare to the general population? 


A. In a rough way, I would describe it as reflecting the 
general population at that age and grade level. 

QO. How did Ms. Ramsay perform on the ACT? 

A. So the -- when she took it in March of 2007, her overall 
score was at the 90th percentile, so in the top 10 percent of 


that cohort that we described. And her reading score, in 


particular, the overall reading score was at the 87th 


percentile, so in the top 13 percent of that -- 
QO. And you're looking at Exhibit 30? 
A. IT am. So that was the March 2007 administration of the 


ACT. 
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And then she took it again in October of 2007. Her 
overall score was at the 97th percentile, so in the top 


3 percent of individuals in that cohort. And then the reading 


score in particular was at the 9lst percentile, so in the top 


9 percent of the individuals in the population there. 


Oh And you're looking now at Defendant's Exhibit 31? 
A. Yes. 
OO. Would Ms. Ramsay's performance to perform at this level on 


the ACT exam, would Ms. Ramsay need to read with fluency? 


A. I believe so, yes. 


Oe Would she need to read with automaticity? 


Pox Some degree of it, yes, absolutely. 


On What does Ms. Ramsay's performance on the ACT tell us with 


respect to her alleged learning disabilities, ADHD? 


A. It's among many pieces of evidence that really undermine 


those diagnoses. To have a learning disability and to be 


performing in the top 3 percent on a college admissions test 
that is a reading-based test, with some writing, to -- 


MR. BERGER: Your Honor, I'm going to object at this 


point because of lack of foundation, because all that Dr. 


Lovett has said is that he's generally familiar with the ACT. 


We don't know if he's familiar with the ACT as it was 


administered when Ms. Ramsay was taking it. We don't know the 
extent of his familiarity. We don't know -- 


THE COURT: If that's a form of an objection, 
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overruled. 
MR. BERGER: Yes, sir. 
THE COURT: You'll have an opportunity to 


cross-examine the witness. 


You may continue, sir. 
BY MS. MEW: 


Oz What does Ms. Ramsay's performance on the ACT tell us with 


respect to whether she's substantially limited in any major 


life activity relevant to taking standardized tests? 


A. Well, with regard to the tests that she -- it suggests 


that she is generally not substantially limited in that regard. 


Considering the Step 1 exam, which she's applied for 


accommodations on, one skill that's needed when you're taking 


that test is reading comprehension skills under timed 


conditions. And those were measured in the ACT and found to be 


not only adequate but well above average. 


ee Let's turn now to Defendant's Exhibit 32, which is Ms. 


Ramsay's MCAT score report. 
Are you familiar with the Medical College Admission Test? 
A. Again, generally. I have seen sample items that have been 


disclosed by the Association for American Medical Colleges, the 


group that administers the test. I'm familiar with the 
different sections and what the formats of the items are like. 
Q. Can you very briefly describe its consent? 


A. Yeah. So the MCAT has changed over time. The version 
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1 that Ms. Ramsay took yielded scores in four areas, physical 
2 sciences, verbal reasoning, biological sciences and then a 
3 writing sample. So the physical sciences, verbal reasoning and 
4 biological sciences involve multiple choice questions. And of 
5 those three sections that are multiple choice based, the 
6 physical sciences and biological sciences are what I would call 
7 content intensive, content heavy, in the sense that they are 
8 relying on specific premedical knowledge that you're supposed 
9 to have. You're applying to get into medical school. 
10 The verbal reasoning portion I would not describe as 
11 content heavy in that sense. You're not expected to be 
12 familiar with a lot of specific background content for the 
13 different passages. Instead, you're supposed to be able to 
14 read, comprehend and analyze them under the timed conditions 
15 under the standard administration conditions of the test. 
16 Q. Is the MCAT a test that can be used to -- as a diagnostic 
17 test for learning disabilities? 
18 A. Again, I wouldn't call it a diagnostic test. It wasn't 
19 designed for the purpose of diagnosis of learning disabilities, 
20 but it's absolutely a test where we would expect learning 
21 disabilities to be reflected. It certainly is a part of the 
22 information that should be considered during a diagnostic 
23 assessment of learning disabilities. 
24 Q. How does the cohort who takes the MCAT compare to the 
25 general population? 
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A. Well, if you're taking the MCAT, you're typically applying 


to medical school. And so if you're a medical school 


applicant, you may be a junior or senior in college. You may 


have graduated from college. We would expect individuals who 


are taking the MCAT to be above average compared to the general 
population in terms of their academic skills. 

Os And how did Ms. Ramsay's performance compare to this above 
average cohort? 

Px Her overall score on the MCAT was at the 79th percentile. 


So better than 79 percent of that select group to begin with. 


Her verbal reasoning score, which, again, is the one that 


really represents that timed reading comprehension, that was at 


the 67th percentile. So her performance was better than 


two-thirds of that select group when it comes to timed reading 
comprehension. 

QO. Does performance at this level on the MCAT require reading 
with fluency? 


A. I believe it does. 


Oe And does performance at this level of the MCAT require 


reading with automaticity? 


A. I do believe so, some degree of automaticity. 


Q. What does Ms. Ramsay's performance on the MCAT tell us 


with respect to her diagnosis of learning disabilities and 


ADHD? 


A. Certainly with regard to the learning disability diagnoses 
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that she's applied for accommodations under reading and 


writing, it severely undermines those diagnoses. She performed 


Oo WO @O NI DB OT BP WD NY FR 


PrP 
NO 


in the average range on the writing sample and she performed 
above -- well, she performed in the average range again on 
verbal reasoning, compared to that highly select group. 

oF What does Ms. Ramsay's performance on the MCAT tell us 


with respect to whether she is substantially limited in any 


major life activity relevant to taking a standardized test? 


MR. BERGER: Objection to legal conclusion. 
THE COURT: Overruled. 


THE WITNESS: It suggests that she does not have those 


limitations with regard to tests that are similar in format in 


MW NM NO NH YB NY BBB BB BE 
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terms of what you have to do on the MCAT, at least. You know, 
a reading-based test where you're responding to multiple choice 
questions. 

BY MS. MEW: 

Ow WJUSt shitting gears oa bit. 

We've alluded to this before, but in the course of this 
litigation, have you reviewed additional school and 
standardized test records for Ms. Ramsay? 

A. Again, yes. 
Q. And you were here for the testimony yesterday, so you were 
following along and I don't need to go through -- 


A. I was. Some of those I had seen and others I had not. 


exe In Ms. Ramsay's case, did the results of the diagnostic 
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testing conducted by Dr. Smith, with respect to where the 


scores were exceptionally low, match with what you've seen and 


heard about in her school and other standardized test history? 


A. They directly and thoroughly contradict each other. 


Os In your opinion, does Ms. Ramsay meet the diagnostic 


criteria for any specific learning disability? 


A. No, I don't believe so. 
O's In your opinion, does Ms. Ramsay meet the diagnostic 
criteria for ADHD? 


A. I don't believe there is sufficient evidence to conclude 


that ADHD is present. And there also is some evidence that 


suggests the opposite, that it is not. 


er In your opinion, again based on the materials you've 


reviewed, is Ms. Ramsay substantially limited in any major life 


activity relevant to taking the USMLE? 


A. At least with regard to the learning disabilities and 


ADHD, again, I could not find sufficient evidence that she is. 


Or Or that she requires extra time on the USMLE? 


A. Exactly, yes. That I cannot find -- that I wasn't able to 


find sufficient evidence, certainly, of a need for additional 


time. 


QO. Dr. Lovett, I think you testified at the start of your 


testimony that when you make recommendations to NBME, sometimes 


you recommend denying, sometimes you recommend granting, 


sometimes you make no recommendation at all. Is this a close 
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case, is this a borderline case between yes or no? 


A. Even based on the initial documentation, I would say no, 


it's not a close case. So given that even when I first 


reviewed the case, there were multiple pieces of clear real 


world evidence of adequate or above average performance on 


timed measures of reading comprehension, from the real world, I 


would say no. And since I have seen some additional documents 
and even, honestly, having sat here for this hearing, I've 


heard even more that really undermines both the diagnoses, as 


well as the accommodation needs, relative to the standard that 
we use. 

MS. MEW: Thank you, Dr. Lovett. 

THE COURT: Very well. Cross-examination. 

MR. BERGER: Your Honor, it's 12:30 -- 

THE COURT: I'm aware of the time. 

Are you ready to proceed, Counsel? 


MR. BERGER: Do you want me to -- 


THE COURT: Yes. I said before we resumed that we 
would be taking lunch at a quarter of 1:00. 

MR. BERGER: Okay. 

THE COURT: And we'll be in lunch until 1:30. 


MR. BERGER: Right. 


THE COURT: I want to use this time as much as I can. 
MR. BERGER: Yes. 


THE COURT: So I don't have to spend your time and my 
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time any longer than necessary. 
MR. BERGER: Absolutely. 


THE COURT: All right? 


MR. BERGER: I apologize, I missed that. 


THE COURT: No problem. I'm just trying to make sure 
it's clear. 
CROSS-EXAMINATION 
BY MR. BERGER: 


On Dr. Lovett, good afternoon. 


A. Good afternoon. 

Ox You recall that several weeks ago I took your deposition. 
Correct? 

A. Yes. 

Oe And I asked you at that time several questions about the 


tests that Dr. Smith administered to Ms. Ramsay and the results 


that he got. 


And I may want to refer to some of those, again, 


specifically, but generally, I asked you, for example, with 


respect to the WIAT-III, which you discussed in your testimony, 


whether you had any doubt that Dr. Smith had actually 


administered that test. And let me ask you that question now. 
Do you have any doubt that he administered the portions of 


the WIAT-III that he described in his report? 


A. I have no reason to doubt that, no. 


or And do you have any doubt that he -- that the results of 
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his administration of that test were as he reported? 


A. No. I haven't rescored them, but I have no reason to 


doubt that the scores, you know, were calculated correctly in 
the sense that Ms. Ramsay obtained those scores on those tests. 


On And I asked you also I believe with respect to the 


WIAT-III whether you would agree that that was an appropriate 


test to administer in a case where there was consideration of a 


dyslexia diagnosis. 


A. Yeah. 
Q. And what's your answer to that? 
A. I believe it was what I'm going to say it is now as well, 


which is that it can certainly contribute useful information 


towards that diagnosis. Like any piece of evidence, it has to 


be interpreted correctly, but to give that during a diagnostic 


battery would not be inappropriate. 


OC. And that's generally consistent with your testimony so far 
today. Correct? 


A. I hope so. 


Os And the same -- let me just quickly review the same set of 
questions with respect to the Woodcock-Johnson IV. 


Do you have any doubt that Dr. Smith administered those 


portions of the Woodcock-Johnson IV that he described? 
A. No. 
Q. And do you have any doubt that the results from his 


administration were what he reported? 
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1 A. I have no reason to doubt that the scores were 

2 miscalculated. 

3 Q. #£=And again, is that a test that is appropriate for a 

4 situation where a diagnosis of dyslexia is being considered? 

5 A. As I had said in the deposition and as I had said with 

6 regard to other tests that were described, it can certainly 

7 contribute useful evidence when one is assessing the presence 

8 of learning disabilities if it's properly interpreted. 

9 Q. All right. And the same question then with respect -- or 
10 series of questions with respect to the Gray Oral Reading Test, 
11 or GORT. 

2 Do you have any doubt that he administered the GORT as he 
13 described? 

14 A. No. 

15 Q. And do you have any doubt that he -- that the results were 
16 what he reported? 

17 A. Again, I have no reason to doubt it. I haven't rescored 
18 it, but I have no reason to doubt that those scores were 

19 correctly calculated. 

20 Q. And is the GORT an appropriate test to administer ina 

21 case where a diagnosis of dyslexia is being considered? 

22... Es As with the others, it can contribute useful information 
23 if it's interpreted properly. 

Za: “Os Now, I don't believe that in the deposition I asked the 
25 same question with respect to the IVA or IVA+Plus. That test, 
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1 as I understand it, is one that relates to the diagnosis of 

2 ADHD; is that correct? 

3 A. Yes. 

4 Q. And do you have any reason to doubt that Dr. Smith 

5 administered that test as he described in the report? 

6 A. No. 

he Oe And do you have any reason to doubt that he achieved the 

8 results that he reported? 

9 A. No. 
10 Q. And is that an appropriate test to consider when 
11 considering a diagnosis in an adult like Ms. Ramsay of ADHD? 
12 A. Although it's not a primary source of evidence, I don't 
13 think it's inappropriate to include that in a battery for ADHD. 
14 Q. Do you recall from Dr. Smith's report whether Ms. Ramsay 
15 took her ADHD medication on the day that he tested her, that 
16 Dr. Smith tested her? 
17 +A. If I recall correctly, she did not take her ADHD 
18 medication on that day. I would have to check the report, but 
19 TI recall that -- 
20 Q. Yes, I think you're recalling correctly. I think that's 
21 what the test said -- what the report says. 
22 Is that an appropriate procedure when you are testing 
23 someone for ADHD? 
24 A. There are debates about that. There's no consensus among 
25 clinicians in my experience, so there are reasons why you might 
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want to have someone on medication, there are reasons why you 


might want to have them off medication. I don't think it was 


inappropriate to ask Ms. Ramsay not to take medication or to 


test her off medication. 
Oe Do you know, and this is kind of a legal question, so I 


will apologize in advance, but I think certainly you have some 


familiarity with the ADA. 


Do you know what the ADA provides as to whether mitigating 


measures like medication should be considered in determining 


whether somebody has a disability? 


A. My understanding is that it differs with regard to the 
issue of disability versus accommodation needs. And for the 


purposes of disability, I understand the current version of the 


ADA as amended to indicate that determination of disability, as 
opposed to accommodation needs, should be made without 
reference to mitigating factors, with the exception of 
eyeglasses, I believe. Accommodation needs being another 


matter. 


O% So when Dr. Smith tested Ms. Ramsay based on what he has 


reported, she was not, on that day, getting whatever benefit 


she gets from the ADHD medication that's been prescribed for 


her; is that correct? 
A. I'm sorry, could you repeat that question? 
Ow het mé-try and -réstate it. 


On the day when Dr. Smith tested her and based on what he 
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said in his report, on that day she did not have the ADHD 


medication, so that mitigating measure was not in play when he 
tested her? 
Po. Correct. 


QO. All right. You mentioned with respect to ADHD that one of 


the criteria is the presence of symptoms prior to the age of 


12. 
Is that generally correct? 
A. Yes. 
Oh Is it also true that ADHD can be diagnosed for the first 


time when somebody is an adult? 
Pox It can certainly be diagnosed for the first time when 


there's evidence of the symptom prior to age 12. 


Or And the DSM-5 specifically says that it can be diagnosed 
in an adult? 

A. I know that there are -- I mean, I would have to check the 
DSM, but I certainly, you know, know that the DSM-5 
acknowledges adult ADHD-related issues. I don't think there's 
any problem diagnosing it in an adult. It can even be 
diagnosed, as I say, for the first time in an adult, but, 
again, it has to show symptoms much earlier on. 

Q. The group of people who apply for accommodations for USMLE 
Step 1 are not a group of people that is the same as the 
general population, would you agree with me? 


A. I would certainly -- I would not expect them to be. 
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O% They are all people who have been accepted to a medical 


school. Correct? 
A. I believe so. 
O. And they're all people -- and it varies from one school to 


another, but they are all people who have completed either 
generally two years or three years of medical school. Correct? 


A. I would have to check the exact requirements for taking 


the Step 1 exam, but as a general rule, they are, at the very 


least I believe enrolled in medical school. As you say, it 


would vary from school to school, but as a whole, yes. 


Oz Okay. And my -- last question before we break. 


On your direct testimony, you discussed the fact that in 
cases that NBME sends you for review, that in some cases you do 
recommend that an accommodation be granted, and in some cases 


you recommend against that. 


What would you estimate is the percentage of cases in 


which you recommend that an accommodation be granted? 


A. I don't keep track of that. I couldn't estimate that. 


And as I say, in some cases I don't even make a recommendation, 
I might just summarize things. I also review for other testing 
agencies and so it's hard to think about what was NBME versus 


other things. 


OF Okay. One other -- one other question. 


What other testing agencies do you currently review for? 


A. I review regularly for the National Board of Osteopathic 
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Medical Examiners, the New York State Board of Law Examiners, 
for the New York Bar Exam and the Law School Admissions 
Council, for the LSAT. Those I would say are the regular 


agencies. Occasionally I also will review by special request 


for an agency that has a particular issue and have reviewed for 


others in the past. 
MR. BERGER: Your Honor, I think this is a good time. 
THE COURT: Very good. We shall be in recess till 


1:30. And enjoy your lunch today. 


And sir, I will advise you you're under 


cross-examination now and you cannot consult with counsel in 


reference to your testimony. You can talk to them about 


anything, lunch or the game last night or whatever or this 


weekend, but not about your testimony because you're under 
cross-examination. 

THE WITNESS: Thank you. 

THE COURT: We'll be in recess. 

(Luncheon recess at 12:46 p.m. until 1:31 p.m.) 

THE COURT: You may be seated. 

You can resume the witness stand, sir. 

THE WITNESS: Thank you. 

THE COURT: And I'll remind you, you are still under 
oath from previously being sworn in this afternoon. 

THE WITNESS: I understand. 


THE COURT: You may proceed, Counsel. 
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Os In teaching students who are training to become 


psychologists, 


who are studying to become psychologists, do you 


teach courses about assessment or have you taught courses about 


assessment? 


A. I will be starting the graduate courses for school 


psychologists in the spring. 


undergraduates on assessment, 


or other fields 


wher 


they ar 


measures, things like that. 


I've certainly taught courses for 


and some of them are in education 


administering achievement 


Os Would you teach your students that they should administer 


a test like the ACT in order to help them in reaching a 


diagnosis? 


A. I would definitely tell 


them they need to review someone's 


ACT scores when making a diagnosis. The ACT is not a test 


that's given in a one-to-one format from a clinical evaluator, 


so it's information that would need to be reviewed on making a 
diagnosis, and I certainly have taught that. 
O4 And I assume that the same would be true for the MCAT? 


Piers Exactly. 


Q. Do you believ 


based on your knowledge of ADHD that 


someone with ADHD can be successful in school? 


A. With intervention and accommodation, I certainly think 


that's possible, 


Q. And do you believe, 
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experience, that someone with dyslexia can be successful in 
school? 


A. Dyslexia is a little tougher, because if the intervention 


is effective, there's a question of whether or not the person 


really still has dyslexia or a learning disability in reading 
or anything like that. But I would say that with 
accommodations and interventions, I've seen students who at 


least at some point have had a diagnosis of dyslexia, ora 


profile of scores that may indicate a learning disability in 


reading, be successful in school with appropriate measures. 


That really depends on the exact data for that individual. 


‘er Well, in the case of a person with dyslexia, would a 
possible accommodation be to allow that person additional time 
to read whatever had to be read? 

A. It really would depend on the person's profile. I can see 


that being one of the things, but for a child who has dyslexia, 


at least as it's generally understood as a learning disability 


in reading, the term "dyslexia" is used somewhat more flexibly, 


so it's a little harder to speak about dyslexia. But if we're 


talking about what qualifies as a learning disability in 


reading, at least under the DSM, extended time would not be the 


first thing that would come to mind. If someone has trouble, 


especially as a child with a learning disability in reading, 


then I would expect that they would actually need a more 


intensive accommodation, like a reader or something like that, 
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on tests. But extended time could be part of a package of 


accommodations that are given to a student with dyslexia. 


Ox All right. So Ms. Ramsay -- and you were present during 


Ms. Ramsay's testimony. Correct? And she testified that she 

has, in some situations, been able to use the Kurzweil program. 
Are you familiar with that? 

A. Generally, yes, uh-huh. 

Oy All right. So if someone who had dyslexia was permitted 

to use a Kurzweil -- the Kurzweil program, would that person 

still be a person with dyslexia? 

A. Well, first of all, since you're referring to Ms. Ramsay's 

testimony, I don't recall a period of time during which she 


reported having had access to Kurzweil or having used it. 


Putting that aside, an individual who has a learning 


disability in reading or some sort of reading problems, could 


certainly be assisted by the Kurzweil technology. 


Q. Do you believe that people with ADHD can be successful in 
work or in their careers? 

A. Again, if someone has appropriate intervention, then they 
certainly may be able to. 

Q. And do you believe that somebody with dyslexia can be 
successful in work or in a career? 

A. Well, again, there, if the intervention is successful, I 
don't know if I would use the term "dyslexia" or a learning 


disability in reading to describe them anymore. Those sorts of 
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problems can sometimes be treated very effectively. But can 


someone who has one point has a diagnosis or some sort of 
reading problems later become successful through appropriate 
intervention? Absolutely. 

Os Aren't there in fact very well known business and 


political leaders who have been widely reported as having 


either ADHD or dyslexia? 


Pex I don't think that relates to your prior question, because 


I would just say in those cases, we rarely have the sort of 
evidence to review to know whether or not that's the case. 


Historical figures are often said to have had dyslexia or ADHD. 


We never know that to be the case. 
Q. Okay. Well, whether -- forget about my previous question. 


Answer this question. 


Isn't it true that there are well known political and 


business figures who have been widely reported as having either 


ADHD or dyslexia? 
A. I certainly have heard of famous people who it is claimed 
have ADHD or dyslexia. 


Oe I believe that there have been such reports about Charles 


Schwab, for example? 

A. I have heard of that. 

@ And about Sir Richard Branson? 
A. I heard of that as well. 
Q 


And about David Boies, the attorney? 
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A. Yes. 

QO. Leading attorney. 

A. I have heard that claim. 

(ey And one that I remember from long ago in my life, former 
vice president and former governor Rockefeller. Correct? 

A. I don't know that I've heard of that particular case of 


purported disability or dyslexia or ADHD. I don't know the 
details of what you're referring to there. 

On Do you believe that somebody who has ADHD can successfully 
become a physician? 

A. I don't think there's anything about having ADHD per se 
that would prevent someone from becoming a physician. ADHD is 


heterogenous in terms of its level of severity. And again, 


with appropriate intervention, and at times accommodations, I 


don't think that it would be impossible for someone to both 


meet the criteria at some point, perhaps, prior to 
intervention, and then be able to be a physician. 

Os Do you believe that -- same question for dyslexia. Do you 
believe that somebody with dyslexia could successfully complete 
training and practice as a physician? 


A. Again, with dyslexia, I'm hesitant to say much about that 


term, but for a learning disability in reading with appropriate 
intervention, someone who at one point -- or accommodations, 
someone who at one point met criteria for a learning disability 


in reading may well be able to be a successful physician. 
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Os Have you in your work as a reviewer for NBME ever made a 


recommendation for an extended testing time accommodation -- 


A. I'm sure -- 
ey -- for a student on any of the step exams? 
A. I'm sure I have. 


oF And do you remember what -- what the diagnosis was that 


the request was based on in that case or in those cases? 


A. I am sure there have been multiple times when I've 
recommended it. The diagnoses would vary, but, I mean, I don't 
remember -- we're not talking about a particular instance, so I 


typically review cases where learning disabilities and ADHD are 


at least part of the list of diagnoses that someone is 
requesting accommodations under, but I can't -- 


Q. So again, just in general, not right now specifically 


referring to Ms. Ramsay, can extended testing time be an 
appropriate accommodation for someone who has ADHD? 


A. There are times when that would be an appropriate 


accommodation. 


O% And can extended testing time be an appropriate 


accommodation for somebody with dyslexia? 


A. Yes, there are times when that would be an appropriate 
accommodation. 
om We discussed earlier some of the tests that Dr. Smith did. 


I think we talked about the WIAT-information and the 


Nelson-Denny and the GORT and also I think the Woodcock-Johnson 
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IV. 
Are any of those tests tests for which somebody can study, 


that is, the person who is taking the tests, who is being 


evaluated, can you study for that test? 


A. I mean, if by study you mean prepare, I'm trying to think 
about how one would study for those sorts of tests. 

Unless you found -- I suppose you could find out 
information by looking them up, but I don't think of those as 


tests that people typically study for. 


Os And actually, isn't it true that the publishers of those 


tests go to great lengths to make sure that the tests are not 


publicly disclosed? 


A. It's true. I mean, some tests there are available things 


online about them, the Nelson-Denny in particular. But it's 


true that some of those tests would not generally be studied 


for. I wouldn't expect that to be typical. 


ee By contrast to those tests, the MCAT is a test for which 


you could study. Correct? 

A. Yes. 

Q. And the ACT is a test for which you could study? 
A. Yes. 


Q. Were you present yesterday when Ms. Ramsay testified about 


the way in which she took the MCAT? 
A. I believe so. 


Q. And particularly, you might recall -- and I don't know 
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whether you've had an opportunity to see this, but there was an 
exhibit that was marked in which she had marked up a form of 
the verbal reasoning section of the MCAT. 

Have you see that exhibit? 
A. I have not. I remember being present when it was 


discussed, but I haven't seen it. 


MR. BERGER: Your Honor, the exhibit to which I'm 
referring -- and, Professor Lovett -- Professor Lovett, the 
exhibit to which I'm referring was marked as P-19A yesterday. 
It's not in the binders, so I don't know whether a copy is 
readily available. I have one copy that I can show the 
witness, and I can -- 


THE COURT: Did you give it to the Court? 


MR. BERGER: Yes, yes, we did. We did give a copy to 
the reporter. 

This is it. 

THE COURT: All right. Take it up to him. 
BY MR. BERGER: 
(4 Have you reviewed this exhibit before? 


A. No. 


QO. All right. Let me direct your attention to the pages that 
have the numbers 29 and 30. 
A. Okay. 


Q. And you'll see that on page 29 is a copy of a -- isa 


reading passage. And then on page 30, there are several 
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questions that are based on the reading passage. 


A. IT see. 


or In each of these, Ms. Ramsay had marked up the document. 
This was, by the way, a document that was marked during her 


deposition. And so she took that and marked up a copy of it as 


she explained yesterday to indicate how she would have 


approached these questions. 


Look at page 30 and question number 44. 
A. Okay. 
‘oF And Ms. Ramsay in her comments said she would have tried 


to answer this one first. And that you see the question itself 


refers to the fourth paragraph, so the question gives you a 
specific reference, and she would have read the fourth 
paragraph and answered based on that. 


Is that approach to a question like this that would reduce 


the amount of reading that she would have had to do? 
A. Well, with regard to the question -- with regard to 


question 44, reading the fourth paragraph to answer that as 


opposed to reading the whole paragraph -- or rather the whole 
passage would be less reading, so... 


Q. All right. And then she indicates that she would then 


have tried question 43 based on having read paragraph 4 and so 
forth. 
I mean, my general -- what I'm trying to get at here, and 


I think now let's refer back to your report, the report that 
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you submitted. It will just take me a little bit, because I 
have to find it in the defendant's binder. And I think it's 
Exhibit 6 and Tab B. 
You knew from -- 

A. I'm at Defendant's 6, B now. 
QO. All right. Now, the exhibit we were looking at a moment 
ago was part of the verbal reasoning test, the MCAT verbal 
reasoning test. 

THE COURT: Is that a question or a statement? 

MR. BERGER: I'm just reminding the witness of what we 
were talking about. 
BY MR. BERGER: 


On We were looking at Exhibit P-19A. That is Ms. Ramsay's 


notes about the verbal reasoning test, about an MCAT verbal 


reasoning test. 


A. I can't speak to what it is. I don't know that you 


described, and I don't recall from yesterday whether this is a 
release test or a practice test, so I can't comment on that, 
DUE a8 
Or All right. In Ms. Ramsay's request for accommodations, 
she commented about the MCAT. 

Do you remember what generally she said about her 
performance on the MCAT? 


A. I remember more I think from the testimony that I've 


heard -- and it's hard to distinguish whether there was a 
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difference between those two things, but I remember her 


describing strategies that she used to try to avoid significant 
reading -- 

Ore Al apaghts, 

rae -- on the MCAT, which she reports having used. 

‘on All right. Now, you, in your report -- and now I am 
referring to DX-5, Tab B, which is your report. 


A. IT think it's DX-6. 


O% I'm sorry, DX6. Which is your report at -- it's page 2 of 


your report, page 35 of the overall, but page 2 of your report. 


In the carryover paragraph at the top of page 2, you say 


that you were extremely skeptical that Ms. Ramsay possesses a 
special way of answering ACT and MCAT items without actually 
reading relevant text. And you go on to say, still quoting, 


and it is disappointing that her credulous advocates have 


accepted her explanation, unquote. 


But we just reviewed something that shows that you could 


answer at least one question on the MCAT without reading the 
entire reading test. 
Do you agree? 


A. I agree that for item I believe 44 it was that -- I don't 


believe that I said that in my testimony. I think I agreed 


that it would be less reading to read the fourth paragraph than 


to read the entire passage, which is I believe what you had 


asked. 
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QO. No, that is what you said. And -- 


A. And so I don't believe that I made any comment about 


whether or not any of these strategies were used and whether or 


not they could be used to take the MCAT in its entirety. 


en Well, you don't know, do you? You've never taken the 


MCAT. Correct? 


A. T haven't taken the MCAT. 


er And you've never been a reviewer for the MCAT, have you? 


A. I've never reviewed accommodation requests for the MCAT. 


Ox But one of the things that you emphasized in your report 


as what you called a real world example that showed that -- or 
that caused you to question whether Ms. Ramsay had dyslexia, 
one of the things that you cited in your report was her score 
on the MCAT. Correct? 

A. Yes. 


QO. And yet you're telling me that you haven't taken the MCAT 


yourself? 
A. I've never applied to medical school. 
OG Okay. And you don't know -- is this -- let me approach 


this a different way. 


I think you have said or someone from NBME has said that, 


oh, yes, everybody uses that strategy, something like that, the 
strategy of not reading as much. I don't know whether that's 


in your report. I can look for it. 


But is that, to your knowledge, a widely used strategy for 
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people taking a test like the MCAT? 


A. I'm familiar with different strategies of taking tests, 


and I've even done some research on it. I know that it's 


common, as I say in my report, for people to read questions 


first and then go to the passage afterwards, and as I say, to 


search for relevant information in the passage. So I believe 


that is common. And I've done some research consistent with 


that, that has demonstrated that. But as I say in my report, 


that still involves reading a substantial amount of text. 


oF Can that strategy be used in the USMLE Step 1? 


A. I don't know that there's a difference between those. I 


can't really speak to the differences with regard to what 


strategies would and would not work in that regard. As was 


discussed so far, the questions have a somewhat different 


format, but -- in that they tend to be a single vignette about 


a patient followed by a question about the scenario. But 


beyond that, I've never actually considered whether or not 


different strategies would be appropriate. 
Oe All right. Do you recall that Dr. Smith in his report 


referred to several different measures of reading fluency? 


A. Yes. 
QO. And I think that we reviewed some of these or NBME's 


counsel reviewed some of these with you before today. But do 


you recall, for example, that he found that -- and I can refer 


you to pages, if that would be helpful. But he found reading 
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comprehension and fluency according to the WIAT-information, he 


found at the 4th percentile. Correct? 


A. I would have to check the specifics about the 4th 


percentile, but I remember that there were low scores on -- 


en Okay. It's DX-3 and Tab B, which is his report, Dr. 


Smith's report. Tell me when you're there. 
A. TL think te"s Tab. B? 

er Yeah; I'm sorry. 

A. Okay. 

‘oF I think that's what I said, Tab B. 

A. Okay. I'm at the WIAT-information table of scores on page 


18 of 31 of the report. 


On Well, yes. Actually, there are references both -- I was 


looking at page 16, but, yes, there are references on page 18. 
And that's fine. 
So reading comprehension and fluency, 4th percentile? 


Poy Yes. I don't know that we discussed that particular score 


earlier, but I'm just reading fluency, that's reading 


comprehension and fluency, that was at the 4th percentile. 

QO. Yeah. And he also refers to the GORT-5 and to -- and I 
think we did discuss these before. I think you referred in 
your testimony before to the little table that's in the middle. 
Oh, that -- I'm sorry, that's Woodcock-Johnson still. So let's 


look at that too. 


In the middle of page 21 of the report, there is a table 
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of scores from the Woodcock-Johnson. And that shows a reading 
rate score at the Ist percentile. Correct? 

A. Yes. 

i. And a sentence reading fluency at the 7th percentile and 
word reading fluency at the 0.2 percentile? 

A. Yes. 


Og And then on the same page below that, there is a 


discussion of the rate score from the GORT on the last 
paragraph on the page, rate score of 3, which is at the lst 


percentile and an accuracy score of 5, which is at the 5th 


percentile. And then over on to the next page, on to page 22, 


fluency measure, which is from combining the rate and accuracy 


scores. And that's at the 2nd percentile. 


So we have three different assessments that Dr. Smith 


administered. And you accept that he administered them, you 
accept -- haven't personally confirmed, but you accept that 


he's reporting accurately how Ms. Ramsay performed. And I 


think you also testified before the break that these were all 
appropriate things to consider in considering a diagnosis of 
dyslexia. 


Does the fact that there are three different instruments 


that he administered would show a consistent pattern of 


results, is that something that should be considered in making 
this decision? 


A. Should it be considered, absolutely. In this particular 
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case, this does not suggest that there is a learning disability 


in reading. Should all of the scores be considered, certainly. 
Ox In looking at a result like the MCAT result in Ms. 
Ramsay's case, or the ACT result in Ms. Ramsay's case, is it 
important to know how she got whatever score she got? 


A. It's important to consider -- I believe it's important to 


consider all of the information that an applicant provides when 


they submit a request for an accommodation. And so if someone 


describes a strategy which they report having used when they 


took a test, it certainly is something that should be 


considered and that I do consider. Like any information, it 


has to be weighted with regard to its credibility, its 
accuracy, its consistency with other information. 


Q. All right. You spoke this morning about her report cards 


from elementary school. And I think you must have heard her 


testify yesterday and today about the informal help, not 


documented, but the informal help that her teachers provided 
for her. 


And in this proceeding, it's not for you or me to decide 


who is telling the truth and who is not telling the truth. 


That's the judge's job. 


But if what Ms. Ramsay testified is true about the way in 


which her teachers helped her, is that something that should be 
considered in looking at those report cards? 


A. When I review the request, I certainly consider all 
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1 information -- I guess I should say when I reviewed the 

2 request, I don't believe I had access to the report cards. So 

3. I apologize, could you ask your question again? 

4 Q. Well, but you did refer to the report cards in your 

5 testimony this morning. 

6 A. Yes, uh-huh. 

fa Oe And you heard Ms. Ramsay's testimony about how her 

8 teachers assisted her during those grades. So is that 

9 something that should be considered in evaluating those report 
LO) vearos? 
11 A. Descriptions of people's experiences, what their teachers 
12 in the school, should certainly be considered when making any 
13 sort of decision about diagnosis or accommodation needs. And 
14 as with other information, like test scores, it has to be 
15 weighted with regard to its credibility, accuracy and 
16 consistency. 
17 Q. And you did have information about Ms. Ramsay's 
18 experiences in primary school in her personal statement. 
1°: Correct? 
20 A. T believe so, . I'd: have to check, but. IT Believe that there 
21 were reports relating to her childhood. I would have to check 
22 again my report or her submission. 
Be ke I believe that you said that you have been working as a 
24 reviewer for NBME for nine or ten years? 
25.) Pes Yeah, I believe it's been about nine maybe. 
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you paid for your services to NBME? 


g requests, I'm paid by the hour. Currently I 


received $200 an hour for reviewing requests. 


ifying? 
ng, instead it's based on days and half -- 


so it's $2,000 for a full day, $1,000 for a 


half day, I believe. 


or Does NBME have an annual conference for its reviewer 


a A. It has a meeting, yes. 

Wi he And have you attended those conferences? 

eX Most years for the past nine, I believe so. 

13 Q. Okay. Let me just ask you to look very briefly 

14 at exhibit -- and this is in the plaintiff's binder, so I may 
15 need to help find that for you, but it's P-34 that I want you 
16 to look at very briefly. 

17 A. I think I just have the defendant's exhibits. 

16: 3O% Not in -- and 34, P-34. 

19 A. Okay. I'm there. 

20 Q. All right. Can you identify for the record what P-34 is? 
Zi lie -sPi% This appears to be slides from a presentation for NBME and 
22 its outside consultants about ADA. 

eo ee Oe And what was the date? 

24 A. December 5, 2016. 


25 Q. Who was the presenter? 
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A. Robert Burgoyne. 


On And do you recall attending the conference that year? 


A. Not specifically, but I was likely there. As I said, I've 


attended the vast majority of the meetings since I've been 


working with them. 


oe Do you know if Professor Zecker also attends those 
conferences? 
A. Yes. 


Q. And Mr. Burgoyne is NBME's counsel. Correct? 
A. I know that he represents NBME in some cases. I don't 


know the exact title or relationship. 


THE COURT: We can take notice of that, Counsel. 
Moving along. 
BY MR. BERGER: 
oy Am I right that prior to yesterday when Ms. Ramsay 


testified and you were in court, you had never met Ms. Ramsay 


before? 
A. Yes. 
Os And you've never done yourself any evaluation of Ms. 


Ramsay by administering testing instruments to her or 
interviewing her, anything of that kind. Correct? 

A. No. That is correct. 

em In your review of her application, what consideration did 
you give to the fact that her medical school had provided her 


with various testing accommodations? 
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A. I certainly gave that, you know, some weight in terms of 


considering someone's history of accommodations. I always 


consider that. It's really impossible to interpret the data in 


someone's file without knowing their history of accommodations. 


When you're looking at someone's history of performance, you 


have to know when did they receive them, when did they not 


receive them. So to me that's very important information. 
er And would you say the same thing with respect to the 
accommodations she received from Ohio State University? 


A. Yes. Again, it doesn't mean the likely -- the information 


about the medical school, it doesn't mean that someone needed 


them then or needs them now, but it certainly is very important 


information to know when you're interpreting everything in the 
file. 


on Do you know whether Ms. Ramsay was taking ADHD medication 


at the time that she took the MCAT? 
A. I don't recall whether that information was in the 
documentation. 

MR. BERGER: Your Honor, can I just have one minute to 
consult with my colleagues? 

THE COURT: Sure. 

MR. BERGER: Your Honor, I would like to offer in 
evidence P-34, which is the presentation from the 2016 NBME 
consultants meeting that Professor Lovett testified about. 


THE COURT: Any objections? 
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MS. MEW: No objection, Your Honor. 


THE COURT: 


It's admitted. 


(Exhibit P-34 admitted into evidence.) 


MR. BERGER: 


THE COURT: 


I have no further questions. 


Very well. Any redirect? 


MS. MEW: No redirect, Your Honor. 


THE COURT: 


And Counsel, 


Very well. So you may step down. 


this witness can be excused? 


MS. MEW: Thank you, Your Honor. 


Is that all 


THE COURT: 


right with plaintiffs? 


138 


Yes. I'm asking counsel, is there any 


reason to keep this witness around? 


MR. BERGER: 


THE COURT: 


THE WITNESS: 


THE COURT: 


MS. MEW: Your Honor, 


Dr. Steven Zecker. 


THE COURT: 


No. 
You can be excused, sir. 
Thank you, Your Honor. 


Next. 


Very well. 


the defense would like to call 


Watch your step coming around there, sir, and also 


around here. 


DR. STEVEN ZECKER, after having been duly sworn, 


examined and testified as follows: 


COURT REPORTER: Please state your name. 


THE WITNESS: 


Steven Zecker. 
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DIRECT EXAMINATION 


BY MS. MEW: 

Oe Good afternoon, Dr. Zecker. 

A. Good afternoon. 

Os Are you an external consultant for NBME? 

A. Yes, I am. 

Os And how long have you served in that capacity? 

A. 16 years, I believe. 

0% And can you briefly explain what you do in that role? 
A. As Professor Lovett described, I receive documentation 


submitted by applicants for accommodations and review it and 


provide my professional opinion about that. 


O.. Did you review Jessica Ramsay's request for testing 
accommodations on the USMLE? 


A. Yes, I did. 


O. And just to get the timeline in your role, I understand 


that you reviewed her first request in December 2016. 
A. Yes. 
QO. Correct? 


And then she submitted another request in June of 2018. 


Did you review that request? 


A. Yes. 


er And then when she sought reconsideration, that's the 


request that Dr. Lovett reviewed; is that correct? 


A. Yes. 
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O% For your reviews, did you provide a written analysis and 


recommendation for NBME following review? 


AY Eads 


. If you will please look at volume 1 of the defendant's 


exhibits, we're going back to the black binders. 

Dr. Zecker, if you would please turn to Exhibit 5. That's 
Exhibit 5. 
A. Okay. 


O3 Do you recognize this document? 


Pos Yes. 
Og And is this a declaration that you prepared in connection 
with this litigation? 


A. Correct. 


©. And then Tab A to Exhibit 5, as this a copy of your CV at 


the time you submitted this declaration in August of 2019? 
A. Yes, it is. 


Oke Then Exhibit B, is this your January 13, 2017 


recommendation letter to NBME for Ms. Ramsay's first question 
for testing accommodations? 

A. Yes, it is. 

OQ. And finally, turning to Exhibit C, is this your July 19, 


2018 recommendation letter to NBME with respect to Ms. Ramsay's 


second request for testing accommodations? 
A. Yes, it is. 


Ore Dr. Ramsay (Sic), are the opinions expressed in these 
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documents, do they remain your opinions today? 
A. Yes. 
MS. MEW: Your Honor, the defendants would like to 
offer Exhibit 5 to the record. 
THE COURT: Hearing no objections, they're admitted. 
(Exhibit DX-5 admitted.) 
BY MS. MEW: 
‘or Dr. Zecker, we did just discuss that Ms. Ramsay 


subsequently sought reconsideration and she submitted an 


additional report from Dr. Robert Smith in support of that 
request. 

Since the time you prepared your reports, have you 
subsequently reviewed Dr. Smith's report? 


A. I have subsequently, yes. 


Og Has anything in that report changed your opinions with 
respect to Ms. Ramsay's request for testing accommodations? 


A. No. 


Oe And have you also reviewed the school -- the additional 
report cards and standardized test scores that have been 


discussed in the hearing the last two days and were produced in 


discovery in this litigation? 


A. Yes, I have. 
on And have your opinions expressed in your prior reports 
changed in any way in light of this new information? 


A. No. 
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Oe. Dr. Zecker, we're just going to briefly discuss your 


credentials. And if you'd like, you may turn back to 


Exhibit 5A, which is your CV. 

A. Uh-huh. 

On Could you just briefly explain your educational 
background? 

A. Yes. I have a bachelor's degree in psychology and 
sociology from the University of Michigan and a master's and 


PhD in psychology from Wayne State University. 


Q. And where do you currently work? 

A. At Northwestern University. 

ey And what is your position there? 

A. I am professor in communication sciences and disorders. 

QO. And how long have you held this position? 

A. 35 years. 

0. Do you have any particular specialties? 

A. My specialties are learning disabilities and ADHD. 

Oe And in your role at Northwestern, do you teach classes? 
A. I do teach multiple classes, yes. 

QO. If we can turn to page 12 of Exhibit 5A. And that's 12 in 
the lower right-hand corner. 

A. Yes: 

on Is this a listing here on page 12 of courses that you have 
taught? 

A. Yes. 
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A. I have. 
QO. So I'm looking down here. 


A. I am currently, in fact. 


Or So it looks like you've been teaching a learning 


disabilities class for the past ten years? 

A. Correct. 

Oc And another one, it looks like attention deficit disorder 
and related behavior disorders. 


How long have you been teaching this class? It might 


require -- 
A. 20 -- 25-plus years. 
Ox And do you perform any research in the area of learning 


disabilities or ADHD? 


A. In both areas I do, yes, uh-huh. 


Q. If we could also turn to page 7 in your CV. 
A. Uh-huh. 


Os It looks like this list, invited presentations, can you 


just very briefly describe the types of groups that you give 


presentations to and on what topics? 


A. I give presentations to a variety of groups, to parent 


groups, to school districts, to -- at professional conferences, 
primarily those. 


Q. And do you also have a clinical practice, Dr. Zecker? 
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1 A. Correct. 
2 Q. Are you a licensed psychologist? 
3 A. Yes, ‘amy 
4 Q. How long have you been seeing patients or clients -- do 
5 you use patients or clients? 
6 A. Oh, Since the -- since around 1990. 
qT. Ox Do you perform diagnostic evaluations of individuals for 
8 learning disabilities and ADHD as part of this practice? 
9 A. I do. That's my primary focus, yes. 
10 @Q. And then do I understand that you also supervise the 
11 clinic at Northwestern? 
12 Ay “Correct. 
ko) “20h And what clinic is that? 
14 A. It's currently called the speech language and learning 
15 clinic. For many years it was called the learning disabilities 
LG ela mae: 
ae” *Oke And are you supervising diagnostic evaluations at this 
18 elinie? 
TOs. Pre I am a consultant at this point with that. I supervised 
20°. -ehevelinic: for-about.20 years or so. 
21 Q. And so who are you supervising? 
Zo: Es Primarily graduate students who are working on their 
23 masters degrees and who plan to work in the field of learning 
24 disabilities. 
25 Q. And what are you supervising them on? 
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Ax We would have a weekly diagnostic evaluation that would 


cover two days. And they would learn the various techniques 


involved in proper evaluation and diagnosis of learning 


disabilities. 
On And if we could also turn to page 11 in your CV. We're 
still in Exhibit 5A. 


A. Uh-huh. 


O'. Down at the bottom you list some professional memberships. 


And it carries over to page 12. But I wanted to ask about just 
a couple of these -- a few of these organizations. 


What is the Learning Disabilities Association of America? 


A. That is a group of professionals, largely professionals, 


who have a shared interest in the field of learning 


disabilities and meet for an annual meeting to discuss current 
topics in the field. 


QO. And are you a member of this group? 


A. Yes. 

oF And you're also a member of the International Dyslexia 
Association? 

A. I am. 


OQ. And what is this group? 
A. That is a worldwide group that does essentially the same 
thing, gets together on an annual basis and presents results of 


research and talks about current trends in the field. 


Og And then Children and Adults With Attention Deficit 
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Disorder. 


What is this group? 


A. That is a group that was initially started by parents and 


is both a parent and professional organization that provides 


parents with opportunities to learn about ADHD and allows 


professionals in the field to interact with each other and 
discuss contemporary issues. 
MS. MEW: Your Honor, the defendants offer Dr. Zecker 


as an expert witness in the evaluation and diagnosis of 


individuals with learning disabilities and ADHD, as well as the 
review of accommodation requests on standardized tests. 
THE COURT: Very well. 


Counsel, any questions as to qualifications? 


MR. BERGER: No. I think that there are particular 
areas that we may question, but -- as we said with Professor 
Lovett. 


THE COURT: Very well. It goes to the weight of the 


consideration of the expertise. 


We find this witness to be an expert in those fields. 
MS. MEW: Thank you, Your Honor. 


DIRECT EXAMINATION 


BY MS. MEW: 
Org With my apologies for switching notebooks, if you could 
get the plaintiff's white notebook exhibits back, please. 


MR. BURGOYNE: Can I do this, Your Honor? 
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THE COURT: Yes, Counsel. 
MR. BURGOYNE: Which one do you want? 


MS. MEW: 33, please. 


BY MS. MEW: 
Oo. Dr. Zecker, are you now looking at Plaintiff's Exhibit 33? 
A. Yes. 


0% Do you recognize this document? 
A. Yes. This is an article that I wrote for a journal in I 


believe 1999 or 2000. 


‘on And what is the title of this article? 


A. "Underachievement and Learning Disabilities in Children 
who are Gifted." 
On. If you turn to page 2 of this article, sort of midway 


through this page, you give an example of a boy who you named 


Lucas with an IQ at the 99th percentile and then reading 

decoding skills at an average range in the 50th percentile. 
Do you see where I am? 

A. Yes. 


OG Here you state that: Despite the fact that Lucas is 


decoding at a grade appropriate level, by virtually any 


definition of a learning disability, he's underachieving and he 


would be considered learning disabled. 
What theory are you applying there in this conclusion? 


A. Yes. That was based on the discrepancy model, which was 


discussed earlier today, which, at the time that this was 
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written, was still the prevailing model being used in Illinois, 


where most of the consumers of this information would have 


been. 


i. And do you go on to state that: Even if Lucas was 
performing, if his decoding score was in the 75th percentile, 


he would still qualify for -- as being learning disabled. 


And that, again, is that also under the discrepancy 
analysis? 
Px Correct. And was applicable to school-aged children. 
‘oF And I know that Dr. Lovett covered this, we don't need to 


go through it again, but in your professional opinion, is the 


discrepancy theory now applicable in diagnosing learning 


disabilities? 


A. Correct. 


Oia I'm sorry, is it still applicable or not applicable? 
Ps Oh, no, I'm sorry. It's not applicable anymore, yes. 
Oke And even if you were to accept this example that someone 


had the discrepancy between IQ and achievement, where the IQ is 


at the 99th percentile and achievement is at the 50th 


percentile, would this individual be substantially limited in 


the major life activity of reading? 

A. No. 

hg How did NBME reach out to you to review Ms. Ramsay's first 
request for testing accommodations? 


A. In the same manner that Professor Lovett described 


EX 3-346 


Case: 20-1058 Document: 14-2 Page: 406 Date Filed: 02/07/2020 


Oo WO @O NI WDB FO BP WD NY F 


MW NON NO NH YN YD BBB BBB Be BP PE 
Ow W DO FPF OO © @ YI DO UO DB W DN 


ZECKER - DIRECT 149 


earlier. I received an email and accessed the secure websit 


where the documentation that Ms. Ramsay had submitted was 


contained. 


(ey Did you have any communication with NBME between the tim 


you received this file and the time that you submitted your 
letter report? 


A. No. 


Or. And then how did -- after you submitted that letter 


report, did NBME contact you in any way and ask you to make any 
changes or revisions to your report? 

A. No. 

Q. And then how did NBME reach out to you to ask you to 
review Ms. Ramsay's June 2018 request for accommodations? 


A. In an identical manner. 


Og Did you have any communications with NBME between the tim 


that they reached out to you and the time you submitted your 
second letter report? 

A. No. 

Os And did NBME reach out to you after receiving that second 
report and ask you to make any changes or revisions to your 
recommendations? 

A. No. 


Og We're going to primarily stand on the written reports in 


the interest of time. 


So can you just very briefly state what conclusions you 
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reached regarding Ms. Ramsay's request for testing 
accommodations on the USMLE? 

A. I -- in both instances or -- 

‘ey Yes. 

A. Okay, yeah. It's essentially the same in both. I had 


reviewed all of the materials and did not believe that they 


demonstrated that she had a substantial limitation in either 


attention or reading and did not believe that accommodations -- 


an extended time accommodation was warranted. 


‘oF And again, we mentioned or you mentioned that you've since 


reviewed Dr. Smith's report, you've reviewed the additional 


school records and standardized testing scores that have been 


discussed in this hearing. 


Does that remain your opinion today? 
A. I have reviewed those, yes. 
QO. And does it remain your opinion that Ms. Ramsay is not 


substantially limited in a major life activity relative to -- 


A. My opinion has not changed from that, no. 
MS. MEW: I don't have any further questions. 
THE COURT: Cross-examination. 
CROSS-EXAMINATION 
BY MR. BERGER: 


Og Professor Zecker, in your clinical practice, do you see 


primarily children or primarily adults or both? 


Pos Primarily school-aged kids, starting at around age 7 up 
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through young adults. An occasional older adult, but it's 
unusual. 


Ox Would you look at Exhibit 5 again. That is your 


declaration. And I'm referring to the declaration itself now, 


so not one of the tabs. 


Do you have that volume there, or do I need to help you? 
A. TE Cone. *ehsanks. 1 ao. 


MR. BURGOYNE: Which one are you asking about? 


MR. BERGER: Exhibit 5, D-5. 


THE WITNESS: I am there. 
BY MR. BERGER: 


Oy. Okay. Just one more question before we get to that. 


I think you said in your answer just now that you 
generally saw children starting with age 7? 
A. 6 or 7, yeah. 
Oy 6 or 7. 


Why don't you see children younger than that? 


A. The diagnosis of learning disabilities and ADHD is 


notoriously unreliable at those ages. Good instruments to 


assess and diagnose are not prevalent. 


Ors In your declaration, I want to refer you to paragraph 3. 


And you can read the whole paragraph to yourself if you want, 


but the part that I want to read is actually just the last 


sentence of paragraph 3, which begins on page 2. And let me 


just read that into the record. 
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As part of my work I frequently meet with young adults who 


have diagnoses of learning and attention problems to assess 


both their self-reported symptoms and their objective 
performance on various tests of cognitive, academic and 
behavioral functioning. 

Do you see that sentence? 


A. Yes. 


‘er Who wrote that sentence? 

A. As I recall, I did. Well, it was edited to some degree, 
but I provided most of this. 

QO. All right. Would you now look at Exhibit 6, which is 
Professor Lovett's declaration. 

A. Yes. 

Q. And also paragraph 3. And the last sentence of Professor 
Lovett's paragraph 3 reads: As part of my work, I frequently 


meet with young adults who have diagnoses of learning and 


attention problems, and I assess both their self-reported 


symptoms and their objective performance on various tests of 
cognitive, academic and behavioral functioning. 

A. Yes, I see that. 

Q. Okay. I think the two sentences that I just read to you 
are word for word the same. 


A. They appear to be. 


Q. So I'll ask again, who wrote the sentence as it appears in 


your declaration? 
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A. I wrote parts of it. I don't recall exactly that 


sentence, but I certainly reviewed it all and agreed with it 


aid. 

‘er You have testified that you have been a reviewer for NBME 
for some time. I don't remember exactly how many years you 
said. 

A. LG: OF “SOx 

ON, 16 years. And I guess you heard Professor Lovett testify 


about the annual meetings that he attends? 
A. Yes. 


Oz And do you also attend those meetings? 


A. Most of them, yeah. I have missed several, but most of 
them. 
Oz All right. You said that you had reviewed Dr. Smith's -- 


let me start the question again. 

As I understand it, you were not asked by NBME to doa 
written review of Dr. Smith's report but that you had read it 
at some point? 

A. Yes. I saw it fairly recently, yes. 


Ox Okay. And do you understand Dr. Smith to be a clinical 


psychologist engaged in private practice? 
A. Yes. 


Q. Do you think that people like Dr. Smith who are -- whose 


main activity is clinical practice are inherently biased in 


favor of the people that they evaluate? 
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A. I can't speak for Dr. Smith in that regard. 


Oe In general. 


A. There has been some research to show that practitioners 
are biased in some regards, yes. 


Ox So when you're doing your work as a reviewer for NBME, if 


you receive a report from a private practitioner evaluating the 


student, you assume that the practitioner is biased in favor of 


the student. Right? 
A. No. 
oF Okay. What do you assume? 


A. I assume that the person who was conducting the evaluation 


was doing so in a straightforward and unbiased manner. 


Q. From your review of Dr. Smith's report, is there any 


reason why you question that in this case? 


A. Question bias? 


Oy Question in this case whether he was performing his work 


in an unbiased and professional manner. 


A. I don't have any question about that, no. 


Os Is there a consensus about the discrepancy model 


currently, or is it still a matter of discussion? 


A. It has largely fallen into disfavor. It varies from state 


to state, and even from school district to school district, but 


it is not commonly used anymore. 


Oy What about -- I'm sorry. 


A. There's been a substantial amount of research that has 
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1 discredited the validity of it. 
ae Dee Just for the record, because I'm not trying to be cute or 
3 tricky about this, is Illinois the only state in which you are 
4 licensed as a psychologist? 
5 A. Yes. 
6 QO. Have you ever been licensed in another state? 
7 A. No. 
6 + Os So you're not licensed in Texas? 
9 Ay Doamonet. 
dO? OOS Or in Michigan? 
11 A. Correct, 
12 Q. All right. Do you know whether the discrepancy model 
13 is -- well, I'm sorry. Strike that. 
14 Are you familiar with a manual that is known as the ICD or 
15 International Classification of Diseases? 
16° A. I am. 
17 Q. And do you know what the current edition of ICD is? 
18 A. Og 
19 Q. And is ICD-10 also a widely used manual for diagnosing, 
20 among other things, not just this, but among other things, 
21 learning disorders and conditions like ADHD? 
22. Pes Yes. It is -- as the name says, it's the international 
23 classification. And as a result, it is more commonly used in 
24 other countries than in the United States, but, yes, it is 
25 used. 
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Q. Are you a reviewer for the MCAT? 

A. Yes. 

Oz And how long have you been a reviewer for the MCAT? 

A. About ten years. I'm not sure exactly, I'd have to look 
it up. 

‘oF Let me ask you to look at -- we're going back now to 


Exhibit 5, which is your declaration, and Tab B, which I think 


you have identified as the report. 


A. Is that this one? 


QO. Exhibit DX-5 and Tab B, which is the report that you did 
for NBME in January of 2017. 
A. Oh, DX-5. Correct. Yes, I have it. 


O. And on the second page of Tab B, the paragraph that starts 


about in the middle of the page, you comment twice about -- 
well, you're generally commenting about Ms. Ramsay's personal 


statement here. 


What's the personal statement in the USMLE accommodations 


application? What role does that play? 


A. It is weighed along with everything else as a factor in 
the decision. 

Q. That's something that NBME asks students to provide. 
Correct? 

A. Yes. All students provide one. 

QO. And you comment in the paragraph to which I just referred 


in the first line that Ms. Ramsay's personal statement was 
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lengthy? 

A. Yes. 

Oe And then about in the middle of the paragraph, you 
describe it as her well-written, nine page long personal 
statement? 

A. Yes. 

QO. Can a student with ADHD write something that is lengthy? 
A. Sure. 


QO. Can a student with ADHD write something which is well 


written? 
A. Yes. 
en Do you know how long it took Ms. Ramsay to write her 


personal statement? 


A. I have heard that discussed over the last two days. I did 


not know that at this time. 


OO, I don't recall the exact amount, but it was an extended 
effort? 

A. Yes. I think she said a month or so, yes. 

Os Is that different from or the same as taking a test like 
the USMLE? 

A. I'm sorry, is writing a personal statement -- 

Q. ves 

A. -- the same as taking a test? No. 

Os And how is it different? 

A. Well, one has as much time as they need to do it, can go 
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back and edit, revise, rewrite, ask for assistance from other 


individuals on it, all things that are not possible ona 
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standardized test. 

Oy. In the same paragraph, you refer to the fact that Ms. 
Ramsay was in a gifted program through fifth grade? 

A. Uh-huh, yes. 

Os Do you recall or do you know what subject the gifted 
program was in? 

A. In math. 

Oh Okay. Could somebody with dyslexia succeed in a gifted 
program in math? 


A. Yes. As Dr. Lovett was referring to earlier, that most 


people have patterns of strengths and weaknesses, and one can 
be very strong in one area and weaker in another, yes. 
Oia So the fact that Ms. Ramsay is gifted in math doesn't 


indicate that she doesn't have dyslexia? 


Pet It in and of itself doesn't preclude that, no. 
QO. All right. You wrote in the same paragraph -- well, let 


me just read a couple of sentences and ask you about them. 


You wrote, and this is about in the middle of the 


paragraph: Ms. Ramsay indicates that writing is "pure agony" 


for her and she experiences "panic and despair" and "awareness 


of the impending doom" while working on tests. Such 


descriptions, in my professional opinion, are highly suggestive 


of a significant effective component to her described 
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struggles, although as I will indicate, this has never been 


explored in any evaluation. 


All right. Did you ever evaluate Ms. Ramsay personally? 
A. No. 
On And are you aware that Dr. Smith did evaluate her in 
person? 
A. Yes. 
‘or Let's go to Tab C now, which is the second review that you 
did. 
A. Yes. 
Og If you look at the second page -- actually, it starts on 


the first page and continues over, but you're listing a number 
of things that were submitted as part of Ms. Ramsay's 
application. Correct? 

A. Yes. 

O% And am I right in understanding this was a whole new 
application that she submitted? 


A. Yes. That also contained some of -- the documentation 


that was submitted earlier, yes. 


O% So she submitted the first application and that was turned 


down. Right? 


A. Yes. 
Og And now she in -- at this time has submitted a brand new 
application. 


And one of the things you list around the middle of the 
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carryover paragraph on page 2 is a letter from Dr. Ruekberg? 
A. Which point number is that? 


Oe It is page -- 2nd of Tab C. 


Po. No, no, no, I'm looking at that, but each of these 

documents is numbered here. 

On Yeah. 

A. I was just asking you which number it was. 

Or. Yeah. The page numbers at the top are a different thing. 
So about in the middle. 


Oh, yes. Okay. 


r Okay. Do you remember reviewing Dr. Ruekberg's letter? 


I'm sure I did. I don't specifically remember it. 


Oo FP O P 


F Okay. Do you remember if Dr. Ruekberg said anything about 


whether Ms. Ramsay's difficulties were the result of, as you 
called it, an effective disorder as opposed to dyslexia and 
ADHD? 


A. I do not recall. 


or Okay. Do you know whether Dr. Ruekberg had met with Ms. 
Ramsay in person? 

A. I would assume he did. And I have heard today that he 
did. 

Q. Still on Tab C, your second review report, you comment 


near the bottom of the page about Ms. Ramsay's MCAT score 


report. 


A. Yes. 
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O% Is the MCAT an appropriate diagnostic instrument for 


dyslexia? 
A. No. 
(ey Have you ever administered the MCAT to somebody who you 


were evaluating? 

A. No. 

Os If I asked you the same questions about the ACT exam, 
would you give the same answers? 

A. Yes. 

‘oF All right. You said that you had reviewed Dr. Smith's 
report. And since I think you were in the courtroom when 


Professor Lovett testified, you might recall that I reviewed 


with Professor Lovett several of the tests that Dr. Smith 
performed. 

A. Correct. 

OO. And in general, from your review of Dr. Smith's report, do 


you have any reason to question that he actually administered 


the tests that he said that he administered? 
No. 
Or got the results that he reported? 


I'm sorry? 


Oh, no. No, I do not. 


A. 
O% 
A. 
Q. Or got the results that he reported in his report? 
A. 
Q. 


Okay. Would you agree with Professor Lovett that one of 


those tests, the WIAT-information, is an appropriate test to 
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administer when a diagnosis of dyslexia is being considered? 


A. Sure. It is among the measures that are appropriate, yes. 
Ox And also that the GORT-5 is an appropriate test to 
administer in such a case? 

A. Yes. With the caveat there that the norms were not 


completely appropriate given the age, but yes. 


Oe And the Woodcock-Johnson IV reading rate cluster, is that 


an appropriate test to administer? 

A. Yes. 

‘oF And the Nelson-Denny reading test, is that an appropriate 
test to administer? 

A. Well, as Dr. Lovett pointed out, it is not -- the 
Nelson-Denny is not considered a good diagnostic measure due to 
its technical weaknesses, but aS a screening measure, yes. 


QO. I also asked Professor Lovett about a test called the 


IVA+Plus. 


Are you familiar with that test? 
A. I am. 
OG And you know from your review of Dr. Smith's report that 
he administered that test. Correct? 
A. Twice as I recall, yes. 
Q. Why did he administer it twice? 
A. He indicated he was looking for consistency of results. 
Q. And do you agree that that's an appropriate test to 


administer in a case where an ADHD diagnosis is being 
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considered? 
A. Yes. It can supplement the other information obtained, 
yes. 


Or, And you don't have any reason to doubt that he actually 


did administer that test or that he got the results that he 
described? 


A. Correct. 


‘or I also asked Professor Lovett about whether these are 


tests, the WIAT and the Woodcock-Johnson and the GORT, that 


somebody can study for before they're administered. 


A. No, I do not believe it is. Those are measures of 
acquired knowledge, acquired skills, and as such really can't 
be studied for. 

Q. And they're different in that way from the MCAT. Correct? 
A. Yes. 

QO. When NBME sends you a case to review, do they set any kind 
of time limit on the review? 

A. Yes: 

OG Do you recall what that was in the case of your first 


review of Ms. Ramsay? 


A. I believe ten days. 

Q. Is that typical in your experience? 

A. Yes. 

Q. And was it similar for the second review? 
A. Yes. 
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O. Your first teview, which is Tab B, I think, itn Exhibit. 5, 


is dated January 13, 2017. 
A. Yes, it is. 


QO. All right. Am JI right that you did not -- at least not at 


that time, see whatever letter NBME sent to Ms. Ramsay? 


Correct, I did not. 


; If I refer to that as a decision letter, do you -- 


Yes. 


Offhand, no, I do not. 


A 
QO 
A 
O% Do you know when the decision letter was sent? 
A 
Q 


Okay. And looking at Tab C, your review letter is dated 


July the 19th, 2018; is that correct? 


ae Correct. 
QO. And do you know when in that case NBME sent the decision 
letter to Ms. Ramsay? 


A. I do not. 


Os If a young child is thought to be underachieving for 
whatever reason, would you still say that parents of such a 
child should consider looking for help for that child even if 
some people think the discrepancy model is no longer any good? 


A. Certainly individuals who have a discrepancy as we were 


discussing earlier can be assisted by appropriate interventions 
and so on, sure. 


O% So if there is a discrepancy, that could be an indication 


that the person has a learning disability? 
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A. Not under -- well, it would depend on the level at which 


they were functioning, but it could be the case. 


Ox I'm not asking at this point whether that's a diagnostic 


standard. I'm just saying is that something that would lead 


eg 


you to -- if you were speaking to a parent and the parent told 
you my son is really, really smart but he can't read very 
quickly, a very, very slow reader, would that be a reason that 


you would suggest the parent get the child evaluated? 


A. Yes. 
QO. All right. If that same child got informal help that 
allowed him to function in school without an evaluation, would 


you say that means he doesn't have a disability? 


A. It depends on what you mean by informal help, I think. 


If a child is able to function at an appropriate level, 


then I would say they're not disabled, yes. 
0. Well, some of the help that was described by Ms. Ramsay in 


her testimony was the teacher giving her an alphabet chart, the 


teacher reading things to her, other people reading things to 
her. If Ms. Ramsay had dyslexia and if Ms. Ramsay nevertheless 


had a high level of intelligence, is that kind of help 


something that would help her to do well in school? 


A. In some aspects. In the area -- for example, she received 


very good grades in reading. And having someone read to her 


would not lead to a grade of A in reading, I would presume. 


That it's based on her own reading that would lead to that 
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oF Do you know whether any of the grades for reading at that 


level were for timed reading tests? 


A. I do not know. 


consult? 


can have 


MR. BERGER: Your Honor, may I have a moment to 


THE COURT: Yes, Counsel. As a matter of fact, you 
a break. We'll be in recess for 15 minutes. 
(Recess at 3:04 p.m. until 3:18 p.m.) 

THE COURT: Are we ready to proceed? 

MR. BERGER: Yes, Your Honor. 

THE COURT: Very well. 


MR. BERGER: We have no further questions for 


Professor Zecker. 


can't be 


sir, you 


that you 


THE COURT: Excellent. Any redirect? 

MS. MEW: No, Your Honor. 

THE COURT: And is there any reason why this witness 
excused? 

MR. BERGER: No, Your Honor. 

MS. MEW: No. 

THE COURT: Very well. This witness is done. And, 
can be excused. 

THE WITNESS: Thank you. 

THE COURT: And that completes your expert witnesses 


needed to call out of order? 
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MS. MEW: Yes, 


Honor. 


THE COURT: 
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that is correct. Thank you, Your 


Very well. And now back to the 


plaintiff's case in chief. 


MS. VARGAS: 


Your Honor, we already consulted with 


defense, and they have no objection. Would it be all right 


with the Court if Ms. 


Ramsay stood in the back? 


sitting for a long time and is having leg issues. 


THE COURT: 


Sure. 


ven be here, you know. 


MS. VARGAS: 
THE COURT: 


She's a plaintiff. 


Okay. 


There's no requirement that she 


Gs 


She has been 


This is not a criminal case or anything. 


I've had cases wher 


day or two, so it's not necessary. 


Whatever makes you feel comfortable, ma'am. 


MS. RAMSAY: 


MR. BERGER: 


Thank you. 


Your Honor, 


Smith as our next witness. 


THE COURT: 


plaintiff calls Dr. Robert 


the plaintiff missed a 


Very well. Come forward, sir, watch your 


step coming around the corner there and also around the corner 


by the witness box. 


There's an incline and a decline. 


DR. ROBERT SMITH, 


aft 


ter having been duly sworn, 


examined and testified as follows: 


THE COURT REPORTER: 


record. 
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THE WITNESS: Robert Dean Smith. 


DIRECT EXAMINATION 


BY MR. BERGER: 


i. Dr. Smith, I am going to begin by asking you some 


questions about the declaration that you submitted in this case 


and the various exhibits to that. So let me make sure that you 


have the right document in front of you. 


MR. BERGER: May I approach, Your Honor? 

THE COURT: Yes. 
BY MR. BERGER: 
or Dr. Smith, do you have plaintiff's exhibit binder in front 
of you? And I have turned to Tab 21. 


Would you look at Exhibit P-21 and tell me if you 


recognize that as being the declaration that you submitted in 
this case? 


A. Yes, it is. 


QO. And that is your signature on page 10. Correct? 
A. Yes. 
QO. And if you turn past that, you come to Exhibit A, which is 


your curriculum vitae; is that correct? 


A. Yes. 
Q. Can you briefly describe for the court your educational 
history. 


A. I have a bachelor's degree in psychology from Central 


Michigan University, a master of arts in clinical psychology 
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from Central Michigan University and a PhD in counseling 
psychology from Michigan State University. 

Ox Did you also complete a post-doctoral program at Fielding 
University? 


Pe Yes. At the time was called Fielding Institute. It's now 


called Fielding University. It's a two-year post-doc in 


neuropsychology. 
ON, And can you briefly describe your work history after you 


completed the post doctoral program in 1999? 


A. At that time I was in private practice and a part of the 


time at that time, about a third of the time as a consultant 


for the Michigan Dyslexia Institute. 


‘ Are you licensed as a psychologist? 
Yes. 

In what state are you licensed in? 
Michigan. 

And how long have you been licensed? 


Since 1986. 


Oo Fr OO FP OO FP YO 


Are you a member of any professional associations that 
relate to your work as a psychologist? 

A. The American Psychological Association and the National 
Academy of Neuropsychology. 


Oe What are the membership requirements for the National 


Academy of Neuropsychology? 


A. To be a full member, you have to complete what's a 


EX 3-367 


Case: 20-1058 Document: 14-2 Page:427 Date Filed: 02/07/2020 


Oo WO @aOa NI DBD FO BP WD NY FR 


MM NM NYO NY YB NY FP FP KP FP RP RP BP BP BP 
oO W WO NY FP OO oO @ YN DBD HT B W NY & 


SMITH - VOIR DIRE - DIRECT 170 


recognized -- a program that follows policies that they have in 


terms of what they recognize as the appropriate training 


regimen. Then you have to be recommended by somebody who is a 
member, who knows your work. 

On You have already heard testimony since you've been in the 
courtroom about something called the Diagnostic and Statistical 


Manual of Mental Disorders? 


A. Yes. 

Q. Are you familiar with that? 

A. Yes. 

QO. And are you familiar with the current edition of DSM? 
A. 5. 

Oe. .DSM=5? 

A. Yess 

0. 


Are you also familiar with something called the 


International Classification of Diseases? 


A. Yes. 


Oz And what is the current edition of the ICD? 


A. That's 10, Clinical Modification. 


Oy And am I right that the ICD-10 Clinical Modification is a 


version that is specifically designed for use in the United 
States? 

A. Yes. 

Q. Are you familiar with a condition that is known as 


dyslexia? 
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A. Yes. 

OQ. What is dyslexia? 

A. Dyslexia is a physiological and neurological disorder that 
interferes with acquiring and applying basic reading skills. 

Ox What is it like for a dyslexic person to try to read or 
understand a written text? 

A. They have difficulty recognizing the words, regardless of 
what the meaning of the word is, just identify correctly what 


the word is. And it takes a lot of mental energy, even after 


remediation, to correctly identify those words. A lot of their 


mental effort has to go into that. And that, of course, does 


interfere with reading comprehension, although reading 
comprehension may frequently function in the average range. 


Q. How do you go about assessing a person for dyslexia? 


A. Well, primarily it's through -- dyslexia is primarily 


defined as an impairment of acquiring basic reading skills, 


which is -- and developing what's called automaticity or oral 


fluency. And you administer tests that primarily measure those 


skills. You also administer reading comprehension, but the 
disorder is defined by the difficulty of acquiring the basic 
reading skills. 


Q. Are you familiar also with a condition that is known as 


attention-deficit/hyperactivity disorder or ADHD? 
A. Yes. 


ere And what is ADHD? 
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Ps Well, ADHD, there are several presentations. But ADHD is 


difficulty focusing attention, being excessively distracted, 
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disorganized, misunderstanding directions. There are som 


other criteria which I don't recall off the top of my head. 


Then the other category, which are hyperactivity, 


impulsivity symptoms. Primarily hyperactivity symptoms. There 


are three impulsive symptoms. Basically difficulty, for an 


adult, sitting still or feeling restless even when they do sit 


still; talking too much, interrupting other people, difficulty 


waiting in line, abnormal impatience, that kind of thing. 


Oe And how do you assess a person for ADHD? 


A. You acquire through interview, questionnaires, rating 


scales, a description of their current functioning. And in 


particular, you're looking for signs of theses symptoms and how 


frequent they are and whether those symptoms also appeared when 


they were before the age of 12. It doesn't require the -- that 


for them to -- it's difficult to establish the range of 


symptoms that occurred before the age of 12, because recall is 


often not entirely accurate. So it only requires that some of 


the symptoms were present then. And it causes significant 
interference in functioning. 

Q. Is it common or uncommon for somebody with dyslexia to 
also have ADHD? 

A. It's very common. 


Q. And by the way, can you -- over the course of your career, 
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1 can you estimate how many assessments you've done in which 
2 you've evaluated a person for dyslexia or for ADHD or both? 
3 A. Together, about 1,300, since around 1995. 
4 Q. Based on your experience with doing that, with evaluating 
5 people with both or one or the other, how is somebody affected 
6 if he has or she has both of these conditions? 
7 <A. Well, they feed on each other. They make each one worse. 
8 Can't distinguish -- reliably it's a matter of opinion about 
9 how much of the problem is due to the attention deficit and how 
10 much is due to the dyslexia, because they overlap a lot and 
11 they just make each other worse, exacerbate the problems in 
12 each condition. 
13 Q. £4As you know, the case that brings us to court today is a 
14 case about testing accommodations for a test, for the USMLE. 
Re, In any of the assessments that you've done, have you ever 
16 made a recommendation about whether an individual had a 
17 disability that affected her ability to take a timed test like 
18 the USMLE? 
NEOs. Pre Yes. That's the most common problem for somebody who has 
20 either dyslexia or attention deficit disorder. That's the most 
21 standard, common accommodation. 
ao. Some people with dyslexia read so poorly that they also 
23 have to have things read to them. Particularly the extended 
24 time is primarily applying to people who have developed 
75 Compensatory strategies, either on their own or through: formal 
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kinds of instruction, to strength their reading skills. 
MR. BERGER: Your Honor, we would like to offer Dr. 
Smith as an expert witness on the assessment of individuals 


with ADHD and dyslexia and how those conditions affect their 


ability to take timed tests. 
THE COURT: Very well. Any questions as to 
qualifications? 
MR. BURGOYNE: No objection, Your Honor. 
THE COURT: Very well. We so find. 


DIRECT EXAMINATION 


BY MR. BERGER: 


ey When someone comes to you for an assessment, what do you 
do? 
A. I do the interview. Well, we have some questionnaires 


that we send out to them and ask for them to fill them in 
before they come in. And that helps guide me in the interview 
to ask additional information from what they respond there. 


They try to, first of all, size up how likely is it that 


they have that condition and should we go forward and do 


testing. It's not uncommon where I've -- basically, we've 


stopped at the end of the interview because I've concluded or 


recommended to them -- I'm generally willing to consider doing 


the evaluation, but I usually make a recommendation whether 


testing is really going to be beneficial to them or clarify 


things based on what I learn from the interview. 
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And whatever records they may have, I ask them to bring 


those in, because that helps make -- any past testing that's 


been done provides information about -- even more information 


about how likely they are to have the condition, either ADHD or 
dyslexia. 


oe So does it ever occur after this initial interview that 


you don't go forward or the individual doesn't go forward with 


getting the full assessment? 

A. Yes. 

Ox You, I know, are acquainted with Ms. Ramsay, the plaintiff 
in this case. 


When did you first meet her? 


A. Face to face, that would have been on September 25, 2018. 


I spoke with her on the phone somewhat prior to that. 

OP And what did she tell you about what she was coming to 
speak to you about? 

A. Well, she described to me that she was a medical student 
and had been denied accommodations. And she'd had other 
evaluations done. And that she was doing an appeal and that 
she was looking for somebody who was capable of doing that kind 


of an evaluation, who was experienced or familiar with it. And 


I asked her to send me whatever data she had so I could look it 


over to see what's been done in the past and whether or not 


there was things that were done in the past that would 


basically tell me whether or not right off the bat whether she 
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was likely to have it or not have it. 


It's not uncommon for me, when I get a phone call like 


that -- if I get enough information that tells me that, you 


know, I don't think this is really going to do for you what you 


want it to do and it's -- you know, because there's evidence 


here that shows otherwise, I usually discourage people from 
going forward with the evaluation. 

er So in the case -- in Ms. Ramsay's case, what did you tell 
her at this stage? 


A. Well, when I looked it over, nobody had done the kind of 


testing that you need to do to even check into dyslexia. The 


only thing that they had done was a couple of brief things and 


MW NM NY NH YN NY BBB BB Bp 
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then a couple of reading comprehension tests, which don't 


really tell you whether somebody has dyslexia or not. 


In regards to the attention deficit, I thought some of the 


work that was done, particularly by Dr. Ruekberg, seemed pretty 
okay. But the reports, from my experience, didn't try to 
address more specifically what the DSM-5 requires and what 
people generally expect to see in one of these reports if 


you're making that kind of an application. 


On Okay. When you refer to the report in that last answer, 
were you referring to Dr. Lewandowski's report? 


A. In -- well, yes. That was the one that -- he didn't -- 


there wasn't much of a write-up. And he didn't -- as far as -- 


he didn't address specifically the DSM-5 criteria and how she 
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met it. And in regards to dyslexia or reading, the tests that 


he administered was inadequate for evaluating that. It was a 
reading -- no, I'm sorry, it wasn't a reading comprehension. 

It was a screening test, the WRAT5, I think, which is just a 

screening. That's not considered an adequate battery for 


evaluating a learning disability. 


Let me add, dyslexia is the most common learning 


disability, although that is not the title -- the terminology 


that is typically used. It's mentioned in the DSM-5. But the 


labeling in the DSM-5 refers to specific learning disorders in 


either reading, writing or math. And you could have basic 
reading or a disorder in reading comprehension. They are kind 
of mutually exclusive -- not mutually exclusive. You can have 
one or the other. You can have both. You can have both, but 
you can have one or the other. 


Q. And what's the terminology in ICD-10 for dyslexia? 


A. I don't recall the specific -- I don't recall the specific 


language, something along the lines of a -- I don't remember, 


scholastic learning disorder, something like that. 


Oy So -- 


A. Or academic learning disorder. 


Q. -- after having this conversation with Ms. Ramsay, you 


told her, as I understand it, that you thought there were some 


additional tests that you could do that hadn't been done 


before. Right? 
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Px Yes. That are a part of actually a standard battery that 


if you're going to do dyslexia, these are the tests that are 


agreed upon by dyslexia experts you should do. And none of 


those were done. 


On When you spoke to her, you didn't know what the results of 
those tests would be; is that -- 

A. Oh, no, not at all. 

QO. And did you tell her that? 

A. Yes. 

Oh And what did she decide about whether she wanted to go 
ahead? 

Bos Well, she decided to go forward. Now, I did emphasize to 


her that I didn't know and it might not turn out -- you know, 


it might not really show that she has dyslexia. 


Oe All right. You still should have Exhibit P21 in front of 


you. And turn, please, to page 15 of the overall document. 


And tell me what appears at page 15? 


A. Well, her name, date, when the test was done and when the 


report was completed; a list of the -- what I referred to are 
sources of information, but that includes -- 
Q. Okay. Well, I'm ahead of myself. You're ahead of me. 


A. Okay. 


Q. Just what I just wanted to actually identify -- and I 


didn't ask it the right way -- pages 15 through 45 of P-21 are 


your report, are they not? 
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And that's your signature on page 45? 


So this is the report that you created after you had met 


the tests. Right? 


Oe All right. I'm going to ask now just briefly about some 


of the sections. And the first section, which I think you 


started to talk about, i 


s sources of information. 


So what is tha 


A. Well, it's jus 


C SEC 


tion about? 


po ies 


ting that I did an interview with her 


and her mother and then the tests that I administered. 
Q. All right. And then the next section -- oh, by the way, 
those tests that you describe under sources of information, are 


those all tests that you administered yourself? 


A. Yes, I administered all the tests. I don't have a 


technician. 


ON All right. The next section which starts on page 15 and 


continues over is called records reviewed? 


A. Yes. 


Obs And what's that section about generally? 


A. Well, that's about 


in for me, as much as 


all the documents I asked her to bring 


I can get, to look over both -- primarily 


before the interview and during the interview. The ones that 


she sent to me, plus anything extra she brought to the 
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interview that I would then interview as part of the -- I would 


review as part of the interview. 

Oe And there's a section then -- I'm going to skip over the 
reason for referral, because I think we've already covered 
that, that Ms. Ramsay came to see you because of her problems 
with the USMLE. 


But the next section, which starts history and interview 


information. And this is a long section, so I'm not asking you 


to describe it in detail, but what generally is the purpose of 


the section and of the interview? 
A. To summarize the information that I gathered from her 


through the questionnaires and interview and even reviewing 


some of the records about her history of her problems and 


describe the problems that she's had leading up to the present 


time. 

OO; And this was an in-person interview. Correct? 

A. Yes. 

Oe Do you remember approximately how long the interview 
lasted? 

Pog Yes. Well, these interviews -- I schedule out an hour, 


and they usually take two before we even consider doing -- 


that's a lot of stuff to go through. And before we even start 


doing the testing. 


QO. All right. As part of the history and interview 


information, if you turn to page 18 of Exhibit P-21. And it's 
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page 4 of your report. 


There's a section that starts on that page called school 


history? 
Pex Yeah. 
On And what generally is the purpose of that section? 


A. Well, similar to what I just described, except related to 


her experiences in school, difficulty she's had in school, what 


she's done to try to address it up to the present time. 

Ox What did you find out about whether Ms. Ramsay had formal 
accommodations while she was in elementary school? 

A. I found out that she hadn't had any formal -- she hadn't 
had any really evaluation and had not had any formal 
accommodations. 


Q. And what did you -- and if I ask the same question about 


middle school and high school, would it be the same answer? 
A. Yes. 

ee Is that unusual for people, adults with dyslexia that 
hasn't previously been diagnosed? 

A. No. I might qualify that. That happens -- in my 
experience, that happens fairly frequently. I mean, it's not 


like half the time. If I put a figure -- make up a figure, 


maybe 10 or 15 percent of the time that people come in with 


that kind of a history. 


Q. On page 8 of the report -- 


Pos Page 8? 
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O% Yes. It's page 22 of the total document, but it's page 8 


of the report, 


the section at the top of the page, mental 


status and observations. 


A. Okay, yeah. 


QO. What generally is the purpose of that section? 


You know, 
What page 
Oo. Tt should 
say page 22 of 


A. Oh, never 


I'm still looking for that section, I'm sorry. 


are you talking about? 


-- well, it should say -- at the top, it should 


60. And at the bottom -- 


mind. I got it. 


O¢ Well, and then there's the actual -- so it's page 8 of the 
report? 
A. Sure. I'm there now. 
Oz We have too many page numbers in this case. 
All right. So you've got the page that has mental status 


and observations at the top? 


Pets Right. 


O% And what generally is the purpose of that section? 


A. It's to describe her general functioning, to review some 


questions that 


I would ask her about her sleep and just my 


observations about how she handled herself. These are 


screening things that -- these kind of observations are used to 


screen -- initial screening for whether you have a severe kind 


of behavioral disorder or something that stands out, a 


psychological disorder that we might need to look into further. 
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It's not the end of it, but it's the beginning part of checking 


into that. 


Ox During your interview or all of your testing of Ms. 
Ramsay, did you observe anything that would affect her ability 
to respond to your questions or respond to the instruments that 
you were giving her? 

A. No. And I left -- it's not just a description of her 


psychological functioning. I'm also including in there general 


statements about what she was like during the interview and how 


she interacted with me so that I could make some kind of an 


assessment or comment about how she responded to the tasks I 


asked her to do. 


Oe Okay. Toward the bottom of the same page, there is a 


section entitled intellectual functioning. And that continues 


over to page 11 of your report, which is page 25 of the overall 
document. 


What generally was the purpose of that section? 


A. Well, number one is to make sure she doesn't have low 


ability, which her history says that's probably not the case. 


She's in medical school, so I didn't think she got -- but it's 
to double check that. 

But also, since I'm evaluating for attention deficit 
disorder and cognitive functioning in general, it's to get a 
general sense of what is her cognitive functioning like to 


begin with. And this reflects functioning in four basic 
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domains that are generally associated with the IQ score, 


although not necessarily intelligence. 


Oe So you're referring, I think, to -- or let me see if I've 
got this right. You're referring to verbal comprehension? You 
said for -- 


A. Yes, I'm referring to verbal comprehension. It's called 


perceptual reasoning, but most people would think of it as and 
it used to be called nonverbal reasoning. Working memory, 
which is actively processing information in your head. And 
processing speed, which is really an attention-related 


condition. It's kind of a -- the terminology, it's evolved -- 


historically that's the terminology that they've used. But the 
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nature of the subtests that are done really tap into 


difficulties with attention. 


oF Now I'd like to ask you about some of the specific 
findings that are contained in your report. 

And look first, if you would, at page 16 through page 18. 
A. Which page -- 
Os So it's page 30 of the document, starting with page 30 of 
the document, 30 through 32. 
A. All right. 
Q. Now, you refer in these pages and some other places to 
fluency. 

And can you tell me how you're using the word "fluency" in 


your report? 
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A. Fluency -- oral reading fluency, which is what we're 


referring to there, is the speed and accuracy with which a 


person can read words and oftentimes referred to as 


automaticity, which is a reflection of how -- the non-dyslexic 


reader reads effortlessly in doing this. The dyslexic reader, 


even when they had remediation, substantial remediation, still 


stumbles and is slow and often makes a lot of mistakes in doing 


this, as opposed to the non-dyslexic or non-impaired reader who 


does it without thinking, or not thinking very much. 


On So as part of the testing you did, were there som 
measurements of fluency? 

A. Several. Both silent and oral. 

Ow So on page 18 of the report, there is a summary of scores 
from the WIAT-information? 

A. Yes. 


Oo» I think it's been referred to before in the hearing, but 


just for the record, what is WIAT-information an abbreviation 


for? 


A. The Wechsler Individual Achievement Test, Third Edition, 
most recent edition. Although they're coming out with a new 
one next year. 


2 All right. And is there information on page 18 of the 


report, page 32 of the document, about fluency? 
A. Yes. 


Ore Describe that. 
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Ax Oral reading fluency. She had to read -- she ended up 
reading three passages. You only use -- the reason for that 


was the way that the WIAT sets things up is that you start off 


at a level of difficulty that is expected that a person of her 


age would be able to read fairly efficiently within a certain 


time limit. 


If they go over that time limit, regardless of the 


mistakes, you don't score that. You stop that testing, 


although you're allowed to continue, because I've found it 


awkward to stop somebody. It's embarrassing for them to be 


stopped. But you don't score that. 


You then revert to -- somewhat easier, the next two easier 


passages and do that. And the first one that she does, she has 
to do that within a certain maximum time limit. And if she 


does that, then you administer the next one in the order. And 


those are the two that are used for scoring. And you're -- 


there are two scores, both the speed with which she does it and 


then the number of errors, although the oral -- this score, the 
oral reading fluency, is a combination of the speed with which 


she does it and some of the errors but not all of the errors. 


There's another -- am I getting ahead of myself? 
QO. No. That's -- I think it's a good thing to explain at 
this point. 


Pi I should stop? 


Ore No, no, no. Go ahead and explain how the errors are 
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treated. 

A. The nature of the scoring for the WIAT, in terms of 
scoring errors, you do have another -- there's a subscore. You 
have a speed score, which is how fast did she do it, and then 
you have another score considering accuracy. The accuracy 
score, which is a component score, you count the times that she 


omitted a word, misread a word and didn't correct it, added a 


word. Is there another one in there? No, that's it. And that 


ends up with that score. However, in terms of the errors that 
are counted to come up with the primary oral reading, the only 


errors that factor in there are the times that she added a word 


or misread a word and didn't correct it. If you turn around 


and correct it, it doesn't count as an error. 


Oe So -- and I think that if I have this right, that we're on 


page 18 of the report. But on page 16, you talk about the oral 


reading accuracy score being average and at the 55th 
percentile. Correct? 
A. Let me find it again. 

Yes, 55th percentile. 


O% Okay. So generally speaking, on this test, subject to the 


explanation you gave of how this test treats accuracy, 


generally speaking, she read accurately but slowly? 
A. On this test. The Gray Oral is scored differently, so it 
produces a different score with a different meaning. 


em Okay. So we'll talk about that too. 
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But -- and I think you explained generally how this is 
scored, but on page 18 for oral reading fluency, it says that 
the standard score was 67? 

A. Yes. 


Q. And that the percentile rank was 1? 


Pes ales 


Og Okay. And I think we all have been talking about 


percentile for two days, but just to put it in the record here, 


when you say that a score is in the lst percentile, what does 
that mean? 


A. That means her performances was only as good or high as 


1 percent of other people her age. Now, conversely that means 


that 99 percent of people her age were better at her than that. 


On And for the WIAT-information, this is an age-based 
comparison? 

A. Yes. 

Q. You're comparing her with other like-aged people? 
A. That's correct. This goes up to age 50. 


MR. BERGER: Your Honor, at this point I had planned 


to try to play some of the recordings that Dr. Smith made of 


Ms. Ramsay's actual performance. And we have yet to master the 


technical difficulties of playing them, so I'm going to pass 
over that for now. 
THE COURT: That's a good idea. 


BY MR. BERGER: 
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O So on this fluency score that we've just been talking 
about, the oral reading fluency score on the WIAT-information, 
is that -- is it fair to say that is determined mainly by 


reading speed? 


A. On this test it is. It is much more influenced by speed 


than the errors that are made, unless you make a whole bunch of 


errors. She didn't make enough of those -- primarily speed is 
influenced on that particular score. 


Os And I think one of the things you said is if you make an 


error and then correct it, then it isn't counted as an error. 
Right? 

A. That's correct. 

Q. Okay. All right. Well, then let's talk about the GORT, 
because you've mentioned that. And the GORT is discussed in 
your report, I believe starting at page 21 of the report, but 
page 35 of the document. 

A. Yup. Okay. 


Or And that discussion continues on over to the next page 


too. So on the GORT, according to your report, Ms. Ramsay had 
an accuracy score that was at the 5th percentile. 

A. Right. 

Q. And a rate score that was at -- well, and then it goes on 


to say the fluency score. The fluency score, that was at the 


2nd percentile. That's over on the next page. 


A. Uh-huh. 
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Os And you say in your report, she was able to correctly read 


most of the words but her reading was slow. 


A. Where is that at here? 


ey That's on page 22 of the report, third line. 


A. All right. Let me look at that. 


22, the third line? 


Read most of the words but her reading was slow. 


Yes. That's reflecting -- the way that the Gray Oral was 


scored, she made a lot of corrections. She would read a word 
wrong and then would correct it. Unlike the WIAT, those are 
not counted as errors on the WIAT. Those are counted as errors 


on the GORT, because it reflects stumbling and awkwardness and 


misreading something at first and then having to go back and 
correct it. 


Oe And in fact, you went on in this same page to give a 


description in your report of the manner in which she read? 
A. Correct. 

QO. Can you just summarize that very briefly? 

A. Well, she read in short phrases, two- and four-word 


phrases, halting, a lot of hesitations, a lot of 


self-corrections, a lot of rereading of a phrase or a 
four-word -- a four-word phrase throughout the passages that 
she was reading. So it reflects a lot of hesitation and 


uncertainty about what's the correct word. 


Q. Okay. Let's just turn back one page to page 21 of the 
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report. And there's a discussion there at the top of the page 


and then a table in the middle of the page of results from the 
Woodcock-Johnson IV? 

A. Yes. 

On And first can you just summarize what you found about 
reading rate and sentence reading fluency and word reading 
fluency? 

Pex Those are -- well, sentence reading fluency is a silent 


reading task. And what you do is basically you're reading 


simple sentences, they're not really difficult words to read, 


and you're marking whether they're true or false, yes or no. 


Like, for instance, a bird writes books, is that false or true. 
Well, you know, that's pretty simple. And so -- and then you 


get three minutes to do as many of those as you can. 


Every error you make gets counted against you. It 
detracts from your score. 

The word reading fluency is you have a -- rows of four 
words. Two of the words are related, like shoe, stone, sock 


and pencil. Well, shoe and sock would be the ones that are 


related. And she has to mark those. And then she's allowed to 


skip -- like in the silent reading, the instructions are skip 


anything you're not sure about. You can go back for it later 


if you have time. Most people don't finish the whole task in 
the three minutes. And the same is the true for the word 


reading. You can skip anything you're not sure about. Get as 
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many done as you can as fast as you can. 


One So we've reviewed so far three different tests that you 


did, the WIAT-information -- 


A. Let me also add that those -- you're reading those 


Silently. Unlike the WIAT and the GORT-5 where you're reading 


out loud, those you're reading silently. 


Og Okay. So anyhow, three different tests, the WIAT and the 
Woodcock-Johnson and the GORT-5. 

And your results for all three of those, for three 
different tests, and you've described the tests, showed low 
scores for fluency? 

A. Very low scores. 

O.. And then there also is a test that you did called the 
Nelson-Denny? 

A. Yes. 


OO And you can s a reference to that on page 30 of the 


report, which is page 44 of the document. 


And what generally did the Nelson-Denny testing tell you 
about Jessica's performance? 
A. Well, let me look at this -- I'm at the wrong -- you said 
44 of the doc? 
Q. Yes. It's the page with the title recommendations at the 
top. 
A. I'm confused. You're referring to the Nelson-Denny. I'm 


not -- and that's not in this part, I don't think, is it? 
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Oe Well, it's discussed as part -- 
A. Oh, yeah. I see that I referred to the Nelson-Denny. 


Ox Correct. There may -- I mean, if you want to look fora 


different reference to the Nelson-Denny, that's fine, but -- 


aes I'll do that, because it's -- I go into a little more 


detail earlier than that. 


So what's your question again, please? 


QO. Just what -- whether the Nelson-Denny was another piece of 


evidence about Ms. Ramsay's reading ability. 

Pes Yes. Mostly I'm focusing on the reading comprehension 
test, which you get 20 minutes for. Like Dr. Lovett said 
earlier, I take -- the rate score, I take with a grain of salt. 


It's not terribly -- it's not terribly reliable the way it's 


conducted. It's only one minute reading and silently. 
But what she did was she answered 95 percent of the 


questions that she attempted correctly. But I think it was 


only 40 -- she only attempted 42 percent of the questions that 
were there before the time ran out. 

OG And that's because she ran out of time? 

A. Yes. Most adult -- most -- there was some research done 


on this that most high school seniors can finish the whole 38 


questions in the 20-minute time limit. But that's not part of 


the scoring. That's just some supplemental testing that was 
done on high school seniors. 


is Now, there's evidence in the case about various 
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standardized tests that Ms. Ramsay took over time, especially 
the ACT, which is a college admissions test, and the MCAT. 

A. Uh-huh. 

Or, How would you compare the kinds of tests that we've just 
been discussing, the WIAT-information, the GORT-5, the 
Woodcock-Johnson IV and the Nelson-Denny, with a test like the 
ACT or the MCAT? 

A. Those are not diagnostic reading tests. They primarily 
rely on reading comprehension. And they don't give us any 


information about what was going on for the person in order to 


accomplish what they accomplished on it. 


ey You have testified generally and your report refers to the 


fact that you reviewed early school records -- 


A. Yess 

er -- for Jessica. I think report cards? 

A. Yes. 

Q. And would you say that there is any indication in those 


records of a reading problem? 


A. No, not much. Actually, none. 

Os Is it common or uncommon for dyslexia to be unrecognized 
in early school records? 

A. Yes. I mean, it's common in my experience. I don't find 


those kind of school records to be all that accurate of a 


reflection of what was going on. They typically don't say 


much. I mean, they give the grades and they make a few 
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comments, but my impression about most -- over these years 
about most teachers is that they're -- if the student is 


managing to accomplish the tasks and get a good grade, no 


matter how they do it, the teacher wants to be encouraging and 


positive and they don't want to focus on anything that's 


negative. 

MR. BURGOYNE: Lack of foundation, Your Honor, 
objection. 

THE COURT: Overruled. We'll grant him some expert 
license. 

THE WITNESS: If I could say one more thing about 
that? 
BY MR. BERGER: 
‘or Yes. 


A. My experience, again, is that I look for those things, 


because sometimes there's something there that says something. 


But the absence of something there doesn't -- doesn't tell me 


that something wasn't going on. That's the basic -- what I'm 


trying to say. 


Ox I want to show you now an exhibit from defendant's exhibit 


book. So let me help find that for you, but I'm going to be 


referring to D-27. 


Dr. Smith, D27 appears to be a report on a test called the 


Iowa Test of Basic Skills that Ms. Ramsay took when she was 11 


years old. 
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A. Yes. 
Q. Do you see that? 
And have you reviewed this before? 
A. I don't think that was available to me when I did my 
evaluation, but I have looked at it subsequently. 
Ou And is there any information on this report that relates 


to the difference between Jessica's performance and her 


cognitive ability? 
A. Yes. 
oF Could you describe that? 


A. The Iowa Test is frequently done in combination with a 


test called the Cognitive Abilities Test, which is a 


group-administered test trying to measure IQ or intelligence. 


And it's not as -- considered as precise as the individually 


administered tests like the Wechsler, but it's commonly done. 


I remember when I was this age doing it. Or remember looking 


at these things at that. 


And what this does, though, is that for the cog, it gives 


a -- for the cog ability test, it provides a combination -- I 


mean, percentile ranks, scores in relation to other children 


her age, as well as other children in the same grade. And 


those are mentioned here. They're both far above average. 


And what it says, though, is that her -- the measurements 
of her -- this is a standardized group administered test. What 
this says is that like her -- a number -- well, I'll just read 
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what it says here. 


That a number of her academic skills are significantly 


below what they would have expected given her cognitive 


abilities test. The vocabulary reading comprehension, 


spelling, capitalization, punctuation, social studies and math 
computation, they represent areas in which Jessica is not doing 


as well as she might be expected. 


The measures of her intelligence are -—- the overall 
measure for the grade -- they're using the grade -- well, 
they're both -- they're using the grade score here. That's at 


the 98th percentile. And her reading score is at the 74th 


percentile. And although that's a good score compared to other 


kids, that's far below what you would expect for somebody with 


that of a cognitive ability. 


or When Professor Lovett and Professor Zecker testified, 
there was some discussion about what they called the 


discrepancy model. 


Do you recall that? 
A. Yes, yes. 


Oe Is the discrepancy model still recognized either in DSM-5 


or ICD-10? 
A. It's recognized in ICD-10. 
Gig And are there also scholars in the field that have 


advocated for the discrepancy model? 


A. Yes. The problem with the discrepancy model is that there 
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is a lot of controversy about that, a lot of debate among 


expert researchers about this thing, some for it, some against 


it. And leading to a lot of criticism about the DSM-5 


eliminating it. The problem with the discrepancy model is that 


with children with learning disabilities frequently didn't 


exhibit a significant discrepancy. And then they were ruled 


out from having a learning disability when in fact they were 


struggling. 


But the presence of a discrepancy is a meaningful thing. 


And that's what these other experts are saying, is that the 


absence of it, we should eliminate it for that reason and not 


disqualify somebody if they don't have that discrepancy, 
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because there's an interactive effect that can happen where 


your learning disability can actually depress the development 


of your intellectual abilities. But if you happen to have one, 


that's still meaningful. That's what the criticism is, that 


that shouldn't have been thrown out for that reason in order to 
solve the other problem. 
That's particularly promoted by Drs. Bennett and Sally 


Shaywitz at the Yale University Dyslexia Center in their 


research on the connections and the importance of the IQ and 


discrepancy. 


Oxy And in your report, did you consider whether there wer 


discrepancies between Jessica's performance and her cognitive 


ability? 
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add to that. It's not enough to have a 


discrepancy. That can happen just by the nature of the test. 


The issue then is if you have a discrepancy, it means that, 


well, it didn't happen just because of the sloppiness of the 


test, but you also have to look how frequently does that occur 


in the general population for it to be clinically meaningful. 


It needs to be unusual. And generally the cut for that is 


generally anything 15 


therefore, abnormal. 


percent or less is considered unusual, 


Oe And did you consider that in your report? 


A. Yes, absolutely. 


ex Is page 11 the right reference in your report? That's 


page 25 of the overall document, page 11 of your report. 


And I can help you find it if that -- 


A. As long as I don 


"t knock things over here. 


What page? 
Q. It's page 11 of the report. 
A. That should be at the end of the academic discussion. 
Oh Yep. 
A. That's usually where I -- no. That would be at the end of 


the WIAT, because that's really the only one I use for that. 


That's the only one -- they did studies on -- they did 
develop -- I call it the WIAT. The WIAT, the WIAT. 
Where they -- in the standardization sample, they do like 


5,000 kids and adults 


to measure how frequently these kind of 
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discrepancies occur in the population sample. And that's where 


those figures come from. And it's a big enough sample that we 


can make a generalization that that probably reflects what 
occurs out there with the whole population in general. 
QO. Okay. 


A. You want me to find that? Is that what you're looking for 


here? 

‘er I don't think we need -- 

ran I'm there now, so if you want me to refer to it. 

oF No. 

A. I did it in two ways. Because there's a -- I used the IQ, 


even though I don't think that's a valid measure of her 


intelligence. And I use it with the General Ability Index, 
which is a preferred measure among the -- many of the 
organizations that deal with gifted, because -- especially the 


gifted learning disabled, because they often do have these 


discrepancies in some of these other domains, like processing 
speed and working memory index. 
And those are also -- these discrepancies, that's also 


important, because base rate, how frequently does that occur 


with people at that level? So, again, it has to be unusual, 


lower than 15 percent. So it's not like it just occurs all the 
time for people. It's not occurring very often, therefore, 
it's unusual and, therefore, abnormal. 


And so that's where the General Ability Index doesn't use 
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those. The working memory index and the processing speed index 


are actually attention-related components. And so when you 


factor those out, the verbal comprehension and the perceptual 
reasoning are solving problems, both verbally and nonverbally, 


which is what most people would think of as intelligence to 


begin with. And it would represent your optimal -- well, a 


better estimate of your intelligence when you're able to use 


all of your compensatory strategies that you may have. 


Oe And what's the reason why, in Ms. Ramsay's case, the 


General Ability Index is a better measure than IQ? 


A. Well, because her -- the unusual discrepancies between her 


verbal comprehension index and her performance reasoning index 
and her -- in particular, the processing speed index. That -- 


I could -- I need to go back to the IQ or the Wechsler 


intelligence scale to comment on it. 
Do you want me to do that? 
ere Yes: 


A. How frequently that was? I mean, that's important. It's 


not enough to have a discrepancy. I said that. 


QO. I think page 9 of your report, if I'm looking at the right 


thing. 
A. Thank you. Page 9. 

The -- and we're comparing her against other -- in this 
instance, against other people who have an IQ of 117. 


And I did some comparisons. I'm -- I didn't include it in 
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the report. We're making kind of an arbitrary decision about 


which group are we going to calculate these things. 


If I calculated it based on how frequently do these kind 


of discrepancies occur with people with an even higher IQ, 


which would be where people typically think of gifted, with an 


IQ score, they occur even less frequently. But it's pretty 
infrequently here. 


This is -- the difference between her performance 


reasoning index and processing speed occurred in only 
1.3 percent of the population of people at that level. That's 


pretty uncommon. 


Q. What page are you? 

A. I'm on page 24 of 60 of the exhibit. 

‘or Okay. 

A. Or 10 6f 31-6f my report. 

on Okay. I want to change the subject now and talk about the 
diagnosis of ADHD -- 

A. Okay. 

Or -- in Jessica's case, in Ms. Ramsay's case. 


What generally did you base the diagnosis on in her case? 
A. The descriptions that she and her mother and her fiancé 
Neil gave and their responses to the rating scales that I asked 
them to fill out, which I asked him -- her mother -- pretty 


sure -- yes, I did. I asked her mother to fill out that rating 


scale, about how Jessica was when she was under the age of 12, 
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during her elementary school years. And that's primarily how 


you conclude about 


t an attention deficit. 


There are no -- you want me to get into this? 
‘er Well, let me just ask this: Was there a specific test 
that you did with respect to ADHD? 
A. Yes. 
Og And what test was that? 
Pax That was the IVA, the Integrated Visual and Auditory 
Attention -- Continuous Performance Test. 
oF And what were the findings from it? 


A. She was extremely low, both administrations. 


or Well, 
you begin 


record at 


for example, in your repor 


the discussion of the -- let 


Cs Or 


t's jus 


this point, what you're referring 


is the Integrated Visual and Auditory Contin 


in your report, 
t have it in the 


to. The full name 


uous Performance 


Test. Correct? 
A. Yes. 
Og Sometimes called the IVA or the IVA+Plus? 


A. The IVA+Plus is the term. 


0% And that begins at page 11 of the report. And then at 


page 12 you begin 


you administered it twice? 


A. Yes. 


to explain the findings. 


Q. And why did you administer it twice? 


Ps Because the scores were so low, 
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And you said that 


I wanted to see if I would 
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get a Similar result to see how reliable that was. 


Trying to factor in some of the test error that are built 


into some of these kind of tests. So offset it to see if I get 


it, a Similar kind of result or something drastically 
different. 


he All right. So on page 13 of the report, around the middle 


of the page, where you're just describing the first time you 
administered it -- and actually, there are a number -- let me 
just review them quickly. 


On page 12, you talk about the Full Scale Response Control 


Quotient? 
A. Yeah. 
Oe And you say that that was -- got you a score of 44, which 
was in the extremely impaired range. Correct? 
A. Let me just move this before I knock it over. 
What page? 


exe Page 12 of the report, and near the bottom. 
A. Okay. All right. 
Os There's a global quotient scale score you report on the 


first time you administered the test of 44? 


A. Yes. 
Q. And you say that fell in the extremely impaired range? 
A. Yes. 


QO. And then you also describe her auditory response control 


quotient scale was 38? 
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A. Oh, wait a minute. Auditory response. 

OF And the visual response control quotient scale on the next 
page. 

Pe. That's 38 for the auditory and 65 for the visual. 

On Okay. And you say they both fell into the -- or all three 


of those fell into the extremely impaired range? 


A. Yes. Well, one is extremely and one is severely. I don't 
know if they're different. They're both bad. 


Oe All right. And on the next page you described something 


called the Full Scale Attention Quotient? 
Uh-huh. 
Also in the extremely impaired range? 
F Uh-huh. Oh, you're asking the question? 


A 

Q 

A 

Co Yeah, yeah. 
A What's the question again? 
Q 


‘: Just to confirm that you described the Full Scale 
Attention Quotient as falling in the severely impaired range? 
A. Yes. 

Oe And the visual attention quotient also in the extremely 
impaired range? 

A. Yes. 

Q. And the next paragraph down, you refer to the combined 
sustained attention scale also in the extremely impaired range 
and the visual sustained attention quotient scale also in the 


extremely impaired range? 
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On And without going through the second administration in as 


much detail, did those findings generally confirm the findings 


from the first administration? 


A. Yes. 


‘or So was this additional 


part of your ADHD diagnosis? 


A. Yes. Just as a no 


several on the market, 


controllers sitting in front of a screen wat 


that's extremely boring and having to keep 


it because these ar 


deficit hate doing this test. 


Ce, 


very boring. 


through 15 minutes of this. 


Oia Let's look at page 8 of your report. 


these kind of tests, 


evidence that you considered as 


there are 


they're all patterned after air traffic 
tching something 


their attention on 


Most people with attention 


It's miserable for them to sit 


It's page 22 of the 


big document but page 8 of the report, page 8 of 31. 


And I'm going to be discussing 


under the heading symptom validity. 


A. Yes. 


this section called -- 


or You describe that you administered a test called a Test of 


Memory Malingering, or TOMM? 

A. Yes. 

Oe Why did you administer the TOMM in this case? 

A. It's one of the most commonly used tests, it has a lot of 


research behind 11 


t, beyond being experimental. 
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And I'm assessing for both attention deficit and dyslexia. 
And it's one of the most frequently used tests that's used. 
Oe Besides the TOMM, is there anything else that you relied 


on in considering whether Ms. Ramsay was making genuine effort 


during all this testing? 


A. Yes. Well, her general demeanor -- well, primarily her 


general demeanor. And she came across to mé as a very sincere 


person who was trying her best. And the symptom validity 


test -- actually, they used to be called symptom validity 


tests, but they're actually referred to as performance validity 


tests now. It's a supplement to try to see if there's any -- 


to supplement what my own judgment was about her, her efforts. 


On But you did also choose to do the TOMM, the Test of Memory 


Malingering in this case. You didn't rely just on your 


clinical -- 

Ps No, no. I choose to do this. And this has been -- it's 
been used in studies with -- to examine people who have reading 
disabilities in addition to memory or attention deficit. It's 


been used in a broad range of neuropsychological dysfunction, 


brain dysfunction, attention deficit, learning disabilities, 


dyslexia. And so it's been researched in those areas as being 


effective. 


Q. Taking account of everything that we've reviewed this 


afternoon and everything that you've described in your report, 


what conclusion did you reach about whether Jessica Ramsay has 
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dyslexia? 
A. I had no question about it. 
Ox And would you -- could you briefly summarize your reasons 


for that conclusion? 


A. Well, her performance on the test that actually measured 


dyslexia, the measures of basic reading, oral reading fluency, 
silent reading speed, those are the primary tests that reflect 
whether or not you have dyslexia. 

Os And based on everything that you've described and in your 
report, what conclusion did you reach about whether she had 
ADHD? 

A. I concluded that she did have ADHD. By the description 


from her mother and her, it seemed credible to me. The 


explanation for why it doesn't -- what they did for her when 


she was a youngster in elementary school seemed credible to me 
and was -- supported that those symptoms were there. 


Q. You're aware and you describe in your report about prior 


professional evaluations of whether she had ADHD or not. 
Uh-huh. 

‘ By Dr. Smiy? 

Yes. 

And also by Dr. Ruekberg? 


Yes. 


Oo SR gO: GR Or 


: And did you consider their findings in reaching your 


conclusion about ADHD? 
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A. Not so much Dr. Smiy. And I don't mean that in a negative 


way toward him, but a general office practice doesn't go into a 


lot of detail. They're making the best guess they can with the 


limited time they have. They're going to treat them. They get 


to make that decision. And then they're going to see how well 


they respond. That's typically what happens in a doctor's 
office. 


Dr. Ruekberg, from what I read, did more of what a typical 


evaluation for attention deficit is, which is the collection of 


interviews, information and the filling out of rating scales 


that pertain to the symptoms of attention deficit. 


Actually, that is what is primarily -- I mean, you collect 


as much history as you can. I use these -- like the IVA tests, 


I use that. And I look at patterns of the Wechsler to see if 


that's consistent. There are other conditions that can produce 


that pattern, so that's not a -- they're not specific to that. 


But no professional organizations have approved any 
neuropsychological tests as a primary determinant of attention 


deficit, either for or against having it. And they have to 


basically collect what information you can about their history, 


the frequency of their symptoms that you gather from them and 


other people who know them, and you make your best professional 


judgment. It's a lot less -- it's primarily not test driven. 


So for instance, if she had scored well on the IVA, that 


wouldn't matter, because those kind of tests in general have 
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been found to have a very high false negative rate. I mean, 


they've failed to detect it, roughly speaking, about 50 percent 


of the time when in fact it's there. If they happen to find 


something, they're right about 90 percent of the time. That 


doesn't mean that they have attention deficit. It means they 


have impaired attention, which could be from psychosis, 
depression, brain damage, a whole host of many things, having 
the flu, taking medicine. But then based on the history, you 
could make an inference about, well, what could that be about, 
why did they perform in the impaired range. 

On And Ms. Ramsay didn't have any of those -- 

Pox No, she did not have anything going on. And she didn't 


take any medication because what good would it do to do a test 


of attention if she's getting the treatment for it? 
ia Based on your testing, everything in your report, 


everything you've described this afternoon, is it your opinion 


that Ms. Ramsay needs testing accommodations for timed written 


tests like the USMLE? 
A. Yes. 


Ox And what accommodations do you believe that she needs? 


A. I think she needs to have double the usual time because of 


those measures of reading speed and oral reading fluency and 


other tests like the Nelson-Denny that reflected very slow 


reading on a reading comprehension test. I don't mean the 


rate. I mean the number of questions she was able to attempt 
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in the 20-minute time limit. 
MR. BERGER: Thank you. That concludes our direct 
examination, Your Honor. 


THE COURT: All right, Counsel. Rather than get 


started with cross-examination this afternoon, let's start 
tomorrow morning at 9:30. All right? 

MR. BURGOYNE: Thank you, Your Honor. 

THE COURT: We're adjourned. 


(Proceedings concluded at 4:38 p.m.) 


I certify that the foregoing is a correct transcript 


from the record of proceedings in the above-entitled matter. 


Ann Marie Mitchell, CRR, RDR, RMR 
Official Court Reporter 


EX 3-409 


24 


25 


Case: 20-1058 Document: 14-2 Page: 469 


Date Filed: 02/07/2020 
212 


Redirect Recross 


48 58 


ADMITTED PAG 


Gl 


141 


65 


IN DE X 
Witness Direct Cross 
JESSICA RAMSAY 4 
DR. BENJAMIN 62 
LOVETT - VOIR 
DIRE 
DR. BENJAMIN 71 110 
\OVETT 
DR. STEVEN 139 
ZECKER - VOIR 
DIRE 
DR. STEVEN 146 150 
ZLECKER 
DR. ROBERT 168 
SMITH - VOIR 
DIRE 
DR. ROBERT 174 
SMITH 
Be oe A Ts Bi oD: 2 OS 

NO. 

DX-5 

DX-6 

P-34 


EX 3-410 


138 


Case: 20-1058 


$1,000 [1] - 135:6 

$2,000 [1] - 135:6 

$200 [1] - 135:3 

0.2 [1] - 132:5 

0003 [1] - 25:11 

08033 [1] - 1:17 

1 [35] - 4:23, 8:13, 14:9, 
29:17, 37:18, 39:25, 42:20, 
42:22, 43:1, 56:10, 56:12, 
56:14, 56:21, 58:8, 58:10, 
58:23, 58:24, 67:3, 86:23, 
87:1, 88:10, 88:12, 89:8, 
89:11, 90:20, 98:19, 99:22, 
104:12, 115:23, 116:8, 


130:10, 140:4, 188:5, 188:6, 


188:12 

1,300 [1] - 173:3 

1.3 [1] - 202:10 

10 [] - 2:4, 90:13, 102:19, 
155:18, 168:17, 170:19, 
181:22, 202:15 

100 [1] - 87:24 

106 [2] - 33:18, 34:18 
10:47 [1] - 48:14 

11 [12] - 28:4, 29:1, 98:1, 


98:2, 145:5, 183:15, 195:24, 


199:12, 199:13, 199:17, 
203:20 

110 [1] - 212:8 

117 [1] - 201:24 
11:00 [1] - 48:13 

11:01 [1] - 48:14 

11th [3] - 85:11, 85:13 

12 [16] - 36:9, 74:23, 91:21, 


98:1, 115:7, 115:13, 142:20, 


142:23, 145:9, 172:16, 
172:18, 202:25, 203:21, 
204:10, 204:17 

120 [2] - 33:25, 79:18 
12:30 [1] - 109:14 
12:46 [1] - 117:18 

13 [4] - 102:22, 140:17, 
164:2, 204:6 

130 [1] - 79:18 

138 [1] - 212:24 

139 [1] - 212:10 

13th [1] - 2:11 

14 [2] - 26:23, 98:2 

141 [1] - 212:22 

146 [1] - 212:12 

15 [9] - 166:8, 178:16, 
178:17, 178:24, 179:18, 
181:22, 199:8, 200:22, 
206:14 

150 [1] - 212:12 

152 [1] - 24:4 

16 [8] - 26:24, 69:10, 131:14, 
139:8, 153:7, 153:8, 184:17, 
187:15 

168 [1] - 212:13 


Document: 14-2 


17 [5] - 26:21, 27:1, 96:9, 
96:21 

174 [2] - 44:14, 212:15 
175 [1] - 44:23 

18 [18] - 9:21, 9:25, 10:7, 
10:11, 75:17, 87:16, 88:2, 
95:17, 96:8, 96:22, 131:12, 
131:14, 180:25, 184:17, 
185:13, 185:22, 187:15, 
188:2 

188 [1] - 42:24 

18th [1] - 85:25 

19 [3] - 1:16, 90:23, 140:21 
191 [1] - 37:18 

19106 [1] - 1:9 

192 [2] - 37:21, 38:10 


194 [1] - 14:9 
195 [3] - 38:1, 38:5, 38:11 
198 [1] - 15:17 


1986 [1] - 169:18 

1990 [1] - 144:6 

1995 [1] - 173:3 

1999 [2] - 147:9, 169:9 
19th [1] - 164:12 

1:00 [1] - 109:19 

1:30 [2] - 109:21, 117:9 
1:31 [1] - 117:18 

1st [8] - 86:2, 87:25, 89:6, 
90:14, 98:16, 132:2, 132:9, 
188:9 

2 [21] - 1:6, 7:9, 7:18, 7:22, 
34:11, 35:20, 35:24, 35:25, 
36:16, 44:19, 45:3, 68:9, 
94:11, 102:12, 128:9, 
128:10, 128:11, 147:13, 
151:24, 160:1 

20 [5] - 17:10, 33:4, 143:13, 
144:20, 193:11 

20-minute [2] - 193:22, 211:1 
2000 [1] - 147:9 

20002 [1] - 2:5 

20005 [1] - 2:12 

2007 [3] - 102:18, 102:24, 
103:1 


2008 [1] - 31:24 
2010 [1] - 62:19 
2012 [1] - 31:24 
2013 [1] - 81:11 

2015 [2] - 37:2, 40:15 
2016 [6] - 41:14, 41:16, 


45:21, 135:24, 137:23, 
139:1 
2017 [6] - 33:22, 43:13, 
44:13, 140:17, 156:11, 164:2 
2018 [23] - 4:25, 6:21, 8:10, 
8:11, 11:4, 11:6, 12:5, 13:25, 
17:15, 18:20, 19:18, 21:5, 
23:23, 25:14, 26:18, 28:4, 
29:1, 37:16, 139:20, 140:22, 
149:13, 164:12, 175:13 


“N 


Page: 470 


2019 [3] - 1:10, 67:3, 140:15 
202 [3] - 2:5, 2:12, 14:9 

207 [1] - 12:17 

21 [7] - 16:25, 88:20, 89:19, 
131:25, 168:12, 189:15, 
190:25 

219 [2] - 11:6, 11:10 

22 [9] - 21:5, 85:5, 89:19, 


132:11, 182:1, 182:9, 190:4, 


190:6, 206:15 

2200 [1] - 17:5 

223 [1] - 9:10 

2248 [1] - 6:17 

225 [1] - 10:4 

227 [1] - 10:14 

23 [2] - 85:5, 90:23 

231 [1] - 7:6 

232 [2] - 35:15, 35:21 

239 [1] - 7:25 

24 [1] - 202:13 

248-5092 [1] - 2:5 

25 [4] - 33:22, 175:13, 
183:15, 199:13 

25-plus [1] - 143:13 

25th [1] - 29:5 

26 [1] - 4:25 

262 [1] - 45:19 

264 [1] - 46:12 

267 [1] - 1:23 

27 [4] - 17:18, 18:2, 40:10, 
40:11 

29 [3] - 100:20, 125:22, 
125:24 

299-7250 [1] - 1:23 
2:19-cv-02002 [1] - 1:3 
2nd [3] - 132:13, 160:3, 
189:24 

3 [13] - 26:18, 28:24, 83:25, 
90:8, 90:13, 103:3, 103:17, 
132:9, 151:21, 151:24, 
152:14, 152:15 

30 [9] - 102:7, 102:23, 
125:22, 125:25, 126:8, 
184:19, 184:20, 192:16 

31 [8] - 56:9, 88:2, 98:3, 
102:7, 103:6, 131:12, 
202:15, 206:16 

310 [3] - 42:16, 42:23, 43:16 
31st [2] - 56:9, 58:22 

32 [3] - 104:17, 184:20, 
185:23 

33 [4] - 42:12, 42:13, 147:3, 
147:5 
34 [1] - 135:18 

35 [3] - 128:10, 142:15, 
189:16 

354-5640 [1] - 1:17 

37 [1] - 23:19 

38 [4] - 15:13, 193:21, 


EX 3-411 


Date Filed: 02/07/2020 
213 


204:25, 205:4 

3:04 [1] - 166:9 

3:18 [1] - 166:9 

3B [2] - 98:6, 99:15 

3rd [1] - 27:4 

4 (4) - 1:10, 126:22, 181:1, 
212:5 

40 [3] - 30:14, 32:21, 193:17 
42 [2] - 17:18, 193:17 

43 [1] - 126:22 

44 [7] - 126:8, 126:18, 
128:21, 192:17, 192:21, 
204:13, 204:20 

45 [4] - 24:21, 30:14, 178:24, 
179:2 
46 [5] - 30:15, 95:8, 95:9, 
96:3 
47 [1] - 31:16 

48 [4] - 30:8, 30:11, 30:13, 
212:5 
49 [4] - 30:8, 30:11, 30:20 
4:38 [1] - 211:9 

4th [4] - 131:2, 131:3, 
131:16, 131:19 

5 [12] - 33:20, 132:10, 
135:24, 140:6, 140:7, 
140:14, 141:4, 151:3, 151:9, 
156:7, 164:1, 170:12 

5,000 [1] - 199:25 

50 [15] - 6:15, 8:4, 8:23, 11:7, 
11:16, 11:18, 11:25, 12:16, 
27:24, 30:8, 30:11, 31:1, 
47:17, 188:18, 210:2 

50th [2] - 147:16, 148:19 
52 [1] - 36:14 

53 [1] - 36:25 

54 [1] - 37:13 

55th [2] - 187:16, 187:19 

57 [2] - 31:4, 43:10 

58 [1] - 212:5 

5A [3] - 142:3, 142:20, 145:6 
5th [2] - 132:10, 189:20 

6 [9] - 26:15, 64:6, 64:16, 
65:1, 127:3, 127:5, 151:15, 
151:16, 152:11 

60 [4] - 46:2, 96:3, 182:9, 
202:13 

600 [2] - 2:4, 2:11 

601 [1] - 1:9 

61 [1] - 96:3 

62 [1] - 212:6 

63 [1] - 28:1 

64 [1] - 17:18 

65 [5] - 25:6, 25:10, 25:11, 
205:4, 212:23 

654-6200 [1] - 2:12 

66 [3] - 38:14, 39:22, 41:3 

67 [4] - 41:10, 44:16, 87:24, 
188:3 


Case: 20-1058 


67th [1] - 106:13 

68 [2] - 44:10, 86:12 

6:00 [2] - 26:19, 26:22 

6A [3] - 66:18, 66:19, 68:9 
7 [8] - 26:15, 86:10, 100:13, 
143:17, 150:25, 151:14, 
151:15, 151:16 


70 [2] - 47:4, 47:6 
700 [1] - 2:11 

71 [1] - 212:8 

73 [2] - 4:7, 4:14 
74 [1] - 6:20 
74th [1] - 197:11 
75 [2] - 8:25, 9:6 


2 
75th [1] - 148:5 
- 10:25, 34:18, 95:6, 


- 12:4 

- 13:24 

79 [5] - 17:8, 18:8, 18:11, 
33:18, 106:10 

79th [1] - 106:9 

7th [1] - 132:4 

8 [9] - 26:4, 26:10, 181:24, 
181:25, 182:1, 182:11, 
206:15, 206:16 

80 [1] - 18:19 

81 [2] - 20:16, 20:17 

82 [1] - 20:21 

85 [1] - 21:4 

856 [1] - 1:17 

87 [1] - 47:21 

87th [1] - 102:21 

9 [5] - 24:4, 68:9, 103:5, 
201:20, 201:22 

90 [1] - 210:4 

90th [1] - 102:19 

91st [1] - 103:4 

95 [1] - 193:15 

95th [1] - 81:21 

97th [2] - 59:4, 103:2 
98th [1] - 197:11 

99 [2] - 89:12, 188:13 
99th [3] - 59:8, 147:15, 
148:19 

9:17 [2] - 26:22, 27:4 
9:29 [2] - 1:10, 3:1 

9:30 [1] - 211:6 

a.m [4] - 1:10, 3:1, 48:14 
A5 [1] - 37:3 
abbreviation [1] - 185:17 
abilities [6] - 37:22, 38:2, 
38:6, 46:15, 197:4, 198:15 
Abilities [1] - 196:12 
ability [15] - 38:12, 38:13, 
78:11, 79:12, 82:11, 84:20, 
173:17, 174:5, 183:4, 
183:19, 193:9, 196:8, 
196:19, 197:14, 198:25 


4 
95:7 
1 
1 


Document: 14-2 


Ability [3] - 200:13, 200:25, 
201:10 

able [21] - 28:7, 30:5, 38:3, 
38:10, 49:14, 49:19, 55:2, 
55:8, 71:24, 96:24, 105:13, 
108:19, 120:5, 120:20, 
122:17, 122:25, 165:14, 
186:5, 190:1, 201:7, 210:25 
abnormal [3] - 172:10, 
199:9, 200:24 
above-entitled [1] - 211:14 
absence [2] - 195:17, 198:11 
absolutely [11] - 78:1, 79:5, 
79:15, 80:1, 101:11, 103:12, 
105:20, 110:2, 121:4, 
132:25, 199:11 

academic [19] - 70:25, 78:2, 
78:11, 79:22, 80:2, 80:14, 
81:2, 81:22, 82:4, 83:17, 
87:13, 99:5, 100:25, 106:6, 
152:4, 152:19, 177:21, 
197:2, 199:18 
academically [3] - 82:3, 
82:6, 100:4 

Academy [2] - 169:22, 
169:24 

accept [5] - 20:11, 132:15, 
132:16, 148:17 
acceptable [1] - 86:10 
accepted [6] - 82:14, 82:21, 
86:9, 86:24, 116:1, 128:16 
access [8] - 8:6, 12:2, 49:14, 
50:5, 50:6, 59:16, 120:13, 
134:2 

accessed [1] - 149:1 
accident [1] - 93:15 
accommodate [1] - 61:4 
accommodation [28] - 6:10, 
12:20, 13:15, 25:16, 53:15, 
63:4, 64:3, 83:8, 109:10, 
114:12, 114:15, 114:17, 
116:14, 116:17, 118:23, 
119:13, 119:25, 123:2, 
123:16, 123:18, 123:20, 
123:22, 129:9, 133:8, 
134:13, 146:11, 150:9, 
173:21 

accommodations [838] - 4:23, 
7:17, 11:10, 11:15, 12:8, 
12:24, 15:22, 15:23, 16:15, 
16:16, 16:21, 21:5, 22:8, 
24:10, 28:22, 28:23, 38:22, 
39:1, 39:6, 39:14, 40:21, 
41:3, 41:21, 42:17, 43:1, 
43:18, 43:21, 43:23, 45:10, 
46:1, 47:2, 53:17, 53:20, 
53:23, 54:4, 54:5, 62:22, 
63:7, 63:10, 63:12, 63:15, 
65:11, 65:13, 67:13, 68:4, 
70:25, 71:21, 71:25, 74:4, 


Page: 471 


74:6, 83:10, 83:20, 91:19, 
92:19, 92:20, 92:22, 99:20, 
101:7, 102:3, 104:13, 107:1, 
115:22, 119:7, 120:2, 
122:14, 122:23, 123:13, 
127:20, 136:25, 137:2, 
137:4, 137:9, 139:11, 
139:14, 140:19, 140:23, 
141:16, 148:24, 149:13, 
150:2, 150:8, 156:17, 
173:14, 175:18, 181:10, 
181:13, 210:17, 210:20 
accomplish [2] - 194:11, 
195:3 

accomplished [1] - 194:11 
according [4] - 84:25, 85:10, 
131:1, 189:19 

account [1] - 207:23 
accumulated [1] - 81:5 
accuracy [14] - 89:22, 90:9, 
90:11, 90:19, 132:10, 
132:12, 133:13, 134:15, 
185:2, 187:5, 187:16, 
187:21, 189:20 

accurate [7] - 21:8, 21:10, 
69:10, 91:10, 92:5, 172:19, 
194:23 

accurately [2] - 132:17, 
187:22 

achieve [2] - 42:19, 54:10 
achieved [4] - 42:16, 42:23, 
42:25, 113:7 
achievement(g] - 80:22, 
81:3, 82:9, 87:12, 91:20, 
118:9, 148:18, 148:19 
Achievement(3] - 87:5, 
88:15, 185:19 

achieving [1] - 67:6 

Acid [1] - 37:14 
acknowledge [3] - 24:2, 
71:5, 71:7 

acknowledges [1] - 115:18 
acquainted [1] - 175:10 
acquire [1] - 172:12 
acquired [2] - 163:12 
acquiring [4] - 78:2, 171:4, 
171:16, 171:20 

acronyms (1] - 87:7 
acrylics [2] - 35:6, 36:3 

act [2] - 58:3, 76:8 

ACT [35] - 54:19, 54:20, 
55:10, 55:14, 55:22, 57:2, 
58:25, 59:5, 59:10, 59:18, 
91:18, 99:18, 101:12, 
101:19, 102:4, 102:9, 
102:13, 102:17, 102:25, 
103:9, 103:13, 103:21, 
103:22, 104:7, 104:15, 
118:12, 118:15, 124:20, 
128:13, 133:4, 161:7, 194:2, 


EX 3-412 


Date Filed: 02/07/2020 


214 


194:7 

ACTION (1] - 1:3 
actively [1] - 184:9 
activities [2] - 31:17, 63:9 
activity [7] - 58:4, 104:9, 
107:8, 108:15, 148:21, 
150:17, 153:24 

actual [4] - 85:6, 87:23, 
182:11, 188:21 

ADA 5] - 72:20, 114:7, 
114:8, 114:14, 135:22 
adapt [1] - 76:17 

add [4] - 17:12, 177:7, 192:4, 
199:1 

added [4] - 16:22, 25:4, 
187:7, 187:11 

addition [7] - 7:1, 17:3, 69:4, 
78:3, 80:10, 95:19, 207:18 
additional [23] - 8:4, 8:5, 
8:18, 8:22, 11:7, 11:25, 12:1, 
12:16, 65:24, 66:2, 66:8, 
69:13, 101:10, 107:19, 
108:20, 109:7, 119:13, 
141:10, 141:18, 150:11, 
174:17, 177:24, 206:6 
address [6] - 23:25, 69:16, 
81:9, 176:18, 176:25, 181:8 
addressing [1] - 16:15 
adequate [3] - 104:16, 109:5, 
177:5 

adequately [2] - 97:6, 98:22 
ADHD [103] - 9:4, 9:18, 
12:24, 15:22, 22:21, 65:15, 
65:19, 66:13, 67:11, 68:15, 
68:17, 69:17, 70:24, 72:6, 
74:7, 74:10, 74:13, 74:14, 
75:1, 75:4, 75:10, 75:11, 
75:13, 75:16, 75:18, 76:2, 
76:18, 77:1, 77:3, 77:13, 
77:15, 77:18, 77:21, 83:2, 
95:1, 95:4, 95:11, 95:17, 
95:18, 95:20, 96:14, 96:19, 
97:11, 98:24, 99:3, 99:6, 
103:14, 106:24, 108:9, 
108:11, 108:17, 113:2, 
113:11, 113:13, 113:15, 
113:17, 113:23, 114:21, 
115:1, 115:5, 115:10, 
115:18, 118:21, 118:22, 
120:17, 121:7, 121:11, 
121:17, 121:19, 122:7, 
122:9, 122:11, 122:12, 
123:11, 123:16, 137:15, 
142:17, 143:15, 144:8, 
146:5, 146:10, 151:18, 
155:21, 157:7, 157:9, 
160:16, 162:25, 171:23, 
171:25, 172:1, 172:11, 
172:23, 173:2, 174:4, 175:4, 
202:17, 203:5, 206:7, 


Case: 20-1058 


208:11, 208:12, 208:18, 
208:25 

ADHD-related [1] - 115:18 
adjourned [1] - 211:8 
administer [22] - 13:20, 81:1, 
87:4, 88:18, 89:16, 93:18, 
111:7, 112:20, 118:11, 
162:1, 162:4, 162:8, 162:11, 
162:22, 162:25, 163:5, 
171:18, 171:19, 186:15, 
203:24, 206:23 
administered [32] - 70:16, 
78:18, 91:20, 95:1, 97:15, 
97:21, 103:23, 110:15, 
110:21, 110:22, 111:21, 
112:12, 113:5, 132:15, 
132:22, 161:4, 161:17, 
161:18, 162:20, 163:10, 
177:2, 179:12, 179:15, 
179:16, 196:13, 196:15, 
196:24, 203:22, 204:8, 
204:20, 206:20 
administering [2] - 118:9, 
136:20 

administers [1] - 104:22 
administration [6] - 102:24, 
105:15, 111:1, 111:25, 
206:2, 206:4 
administrations [1] - 203:11 
administrators [1] - 69:3 
Admission [1] - 104:19 
admission [3] - 78:22, 100:9, 
101:15 

Admissions [1] - 117:2 
admissions [4] - 91:18, 
92:12, 103:17, 194:2 

admit [1] - 65:1 
ADMITTED (1 - 212:21 
admitted [6] - 65:5, 65:6, 
138:2, 138:3, 141:5, 141:6 
adult [14] - 95:4, 95:11, 
95:20, 96:2, 113:11, 115:11, 
115:15, 115:18, 115:19, 
115:20, 151:1, 172:8, 193:20 
adult-specific [1] - 96:2 
adulthood [2] - 95:23, 95:25 
adults [6] - 150:24, 151:1, 
152:1, 152:16, 181:17, 
199:25 

Adults [1] - 145:25 
advance [1] - 114:6 

advice [1] - 11:20 

advise [1] - 117:10 
advising [1] - 68:6 
advocated [1] - 197:24 
advocates [1] - 128:15 
affect [2] - 174:4, 183:4 
affected [3] - 77:6, 173:5, 
173:17 

afternoon [g] - 110:9, 


Document: 14-2 


110:10, 117:23, 139:3, 
139:4, 207:24, 210:16, 211:5 
afterwards [2] - 93:16, 130:5 
age [27] - 74:18, 74:23, 
85:18, 85:20, 88:10, 88:11, 
89:9, 89:10, 89:12, 90:21, 
90:22, 102:16, 115:6, 
115:13, 150:25, 151:14, 
162:6, 172:16, 172:18, 
186:5, 188:12, 188:13, 
188:14, 188:18, 196:16, 
196:21, 202:25 
age-based [1] - 188:14 
aged [3] - 148:9, 150:25, 
188:17 

agencies [3] - 116:21, 
116:24, 117:4 

agency [1] - 117:5 

ages [1] - 151:19 

ago [6] - 26:16, 48:20, 95:21, 
110:11, 122:4, 127:7 
agony [1] - 158:21 

agree [11] - 42:5, 44:17, 
45:13, 46:3, 46:22, 111:6, 
115:24, 128:20, 128:21, 
161:24, 162:24 

agreed [3] - 128:22, 153:2, 
178:3 

ahead [6] - 49:2, 178:11, 
178:21, 186:21, 186:25 
aided [1] - 1:25 

air [1] - 206:9 

alleged [1] - 103:14 
alleging [1] - 93:14 
alleviate [1] - 6:10 

allow [3] - 19:6, 54:1, 119:13 
allowed [4] - 46:7, 165:11, 
186:9, 191:20 

allowing [1] - 71:11 
allows [1] - 146:5 

alluded [1] - 107:18 
almost [2] - 25:1, 26:19 
aloud [2] - 87:21, 90:1 
alphabet [1] - 165:17 
ambiguous [1] - 46:10 
amended [1] - 114:14 
America [1] - 145:11 
American [2] - 104:21, 
169:21 

amount [g] - 6:13, 11:20, 
34:5, 49:7, 59:14, 126:16, 
130:9, 154:25, 157:16 
analysis [5] - 63:24, 64:20, 
99:25, 140:1, 148:8 
analyze [2] - 56:25, 105:14 
anatomy [1] - 53:10 

Ann [2] - 1:22, 211:17 
annual [4] - 135:8, 145:14, 
145:23, 153:9 

answer [22] - 33:11, 36:7, 


Page: 472 


36:9, 38:8, 38:10, 38:11, 
55:2, 55:5, 56:2, 56:21, 
56:25, 59:1, 63:3, 100:15, 
111:10, 121:14, 126:11, 
126:18, 128:18, 151:13, 
176:21, 181:15 

answered [3] - 37:22, 
126:14, 193:15 
answering [1] - 128:13 
answers [3] - 84:22, 90:2, 
161:8 

anticipated [2] - 81:25, 83:7 
anyhow (1] - 192:7 
apologies [2] - 95:8, 146:23 
apologize [6] - 17:25, 20:18, 
60:14, 110:4, 114:6, 134:3 
appeal [1] - 175:19 

appear [1] - 152:23 
APPEARANCES 2] - 1:14, 
2:1 

appeared [1] - 172:15 
applicable [5] - 148:9, 
148:12, 148:15, 148:16 
applicant [6] - 62:24, 63:5, 
72:6, 72:13, 106:3, 133:7 
applicants [1] - 139:11 
application [9] - 31:5, 82:5, 
136:23, 156:18, 159:14, 
159:17, 159:20, 159:24, 
176:20 

applications [1] - 62:22 
applied [5] - 81:25, 96:4, 
104:12, 107:1, 129:18 
applies [1] - 65:16 

apply [1] - 115:22 
applying [7] - 22:7, 31:10, 


105:9, 106:1, 147:23, 171:4, 


173:24 

appointment [1] - 14:5 
appointments [1] - 52:14 
approach [5] - 81:12, 82:7, 
126:15, 129:19, 168:8 
approached [1] - 126:7 
appropriate [34] - 22:21, 
22:23, 63:10, 69:24, 82:18, 


98:23, 111:6, 112:3, 112:20, 


113:10, 113:22, 119:10, 
120:19, 121:3, 122:14, 
122:22, 123:16, 123:17, 
123:19, 123:21, 130:18, 
132:19, 147:20, 161:1, 


161:25, 162:2, 162:3, 162:6, 


162:8, 162:10, 162:24, 
164:22, 165:14, 170:2 
approve [1] - 15:23 
approved [3] - 11:21, 28:24, 
209:17 

approximate [3] - 42:20, 
42:22, 42:24 
approximates [1] - 85:23 


EX 3-413 


Date Filed: 02/07/2020 


215 


April [5] - 13:24, 17:10, 
17:15, 28:4, 44:13 
arbitrary [1] - 202:1 

area [8] - 16:17, 47:23, 
71:15, 81:2, 82:12, 143:14, 
158:14, 165:22 

areas [16] - 27:13, 41:6, 42:5, 
46:23, 48:3, 71:6, 71:13, 
79:12, 87:13, 90:18, 101:16, 
105:1, 143:16, 146:15, 
197:6, 207:21 

arguing [1] - 65:21 
argument [2] - 66:10, 66:13 
arguments [1] - 71:9 

art [2] - 35:6, 36:2 

article [6] - 37:2, 37:5, 37:13, 
147:8, 147:10, 147:13 
articles [2] - 68:14, 68:16 
arts [3] - 59:7, 67:8, 168:25 
aside [4] - 14:18, 14:21, 
86:25, 120:14 

aspects [1] - 165:22 

assess [5] - 71:24, 151:20, 
152:2, 152:17, 172:11 
assessing [3] - 112:7, 
171:14, 207:1 
Assessment 2] - 41:12, 
43:12 

assessment [21] - 41:18, 
43:8, 43:9, 67:12, 67:24, 
68:20, 70:2, 91:8, 92:25, 
93:2, 93:6, 95:16, 96:1, 
105:23, 118:4, 118:5, 118:8, 
174:3, 174:12, 175:8, 183:11 
assessments [g] - 13:21, 
23:13, 95:2, 98:25, 132:14, 
173:1, 173:15 

assigned [3] - 10:7, 10:11, 
10:19 

assignments [2] - 16:18, 
32:10 

assistance [1] - 158:1 
assistant [2] - 32:14, 32:15 
assistants [1] - 33:8 
assisted [3] - 120:16, 134:8, 
164:22 

associated [3] - 55:24, 57:3, 
184:1 

Association [4] - 104:21, 
145:11, 145:19, 169:21 
associations [1] - 169:19 
assume [9] - 6:1, 17:16, 
36:12, 53:24, 118:19, 154:7, 
154:10, 154:11, 160:20 
assuming [1] - 24:16 

attach [1] - 5:4 

attached [5] - 12:10, 17:17, 
23:20, 26:17, 73:18 
attachment (1] - 18:15 
attachments [3] - 25:7, 26:8, 


Case: 20-1058 


26:9 

attack [1] - 81:12 

attained [1] - 53:16 

attempt [2] - 26:11, 210:25 
attempted [2] - 193:16, 
193:17 

attempting [2] - 7:16, 60:24 
attend [1] - 153:11 

attended [2] - 135:11, 136:4 
attending [1] - 136:2 
attends [2] - 136:6, 153:9 
Attention [4] - 145:25, 203:9, 
205:10, 205:17 

attention [33] - 66:12, 74:15, 
76:5, 76:7, 77:8, 95:2, 97:13, 
98:18, 125:21, 143:9, 150:8, 
152:2, 152:17, 171:23, 
172:2, 173:9, 173:20, 
176:15, 183:22, 184:10, 
184:14, 201:2, 203:2, 
205:19, 205:23, 205:24, 
206:11, 206:12, 207:1, 
207:18, 207:20, 209:9, 
209:11, 209:18, 210:5, 
210:6, 210:14 
attention-deficit/ 
hyperactivity [1] - 171:23 
attention-related (2) - 
184:10, 201:2 

attorney [15] - 14:15, 18:23, 
19:8, 19:19, 19:25, 20:1, 
20:6, 20:25, 21:7, 21:16, 
29:20, 37:20, 121:25, 122:2 
attorney-client [5] - 14:15, 
18:23, 19:8, 19:25, 20:6 
atypical [2] - 74:18, 101:10 
Auditory [3] - 97:8, 203:8, 
203:15 

auditory [3] - 204:24, 205:1, 
205:4 

August [2] - 45:20, 140:15 
author [5] - 36:19, 37:5, 
37:6, 37:7, 37:14 
automaticity [5] - 103:11, 
106:20, 106:21, 171:17, 
185:4 

available [9] - 49:11, 60:5, 
60:6, 60:9, 100:24, 124:13, 
125:11, 196:4 

average [44] - 41:5, 44:18, 
45:16, 45:17, 46:4, 46:23, 
46:24, 46:25, 79:3, 81:22, 
82:8, 83:16, 85:2, 85:9, 
85:11, 85:12, 85:15, 85:17, 
85:24, 87:15, 87:18, 87:19, 
87:24, 89:1, 89:4, 89:5, 90:6, 
90:10, 90:12, 90:13, 90:25, 
98:16, 104:16, 106:5, 106:8, 
107:3, 107:4, 109:5, 147:16, 
171:13, 187:16, 196:22 


Document: 14-2 


avocational [3] - 34:18, 
35:25, 36:2 

avoid [1] - 128:2 

aware [4] - 19:3, 109:15, 
159:5, 208:17 

awareness [1] - 158:22 
awkward [1] - 186:10 
awkwardness [1] - 190:12 
bachelor's [3] - 66:21, 142:7, 
168:24 

background [7] - 25:23, 
34:12, 66:17, 66:20, 100:6, 
105:12, 142:6 

bad [1] - 205:8 

Bar [1] - 117:2 

bare [1] - 12:9 

base [2] - 200:20, 202:20 
based [41] - 38:12, 38:13, 
49:21, 50:13, 55:1, 55:5, 
55:11, 63:12, 65:11, 72:2, 
72:17, 79:17, 83:6, 86:20, 
87:21, 89:9, 97:4, 98:24, 
103:18, 105:5, 107:14, 
108:13, 109:2, 114:19, 
114:25, 118:21, 118:25, 
123:7, 126:1, 126:14, 
126:22, 135:5, 147:24, 
165:25, 173:4, 174:25, 
188:14, 202:3, 208:9, 210:8, 
210:15 

basic [7] - 171:4, 171:16, 
171:20, 177:11, 183:25, 
195:18, 208:6 

Basic [3] - 41:11, 43:11, 
195:24 

basis [3] - 39:4, 74:5, 145:23 
bat [1] - 175:25 

Bates [5] - 6:16, 8:1, 9:10, 
30:15, 33:17 

battery [5] - 87:12, 111:15, 
113:13, 177:5, 178:1 

beat [1] - 95:10 

become [6] - 18:9, 67:21, 
118:2, 118:3, 121:3, 122:10 
becoming [2] - 67:20, 122:12 
BEFORE (1j - 1:12 

began [1] - 73:8 

begin [6] - 106:10, 168:4, 
183:25, 201:6, 203:13, 
203:21 

beginning [5] - 51:16, 53:5, 
64:13, 98:1, 183:1 

begins [3] - 12:19, 151:24, 
203:20 

behaving [1] - 76:18 
behavior [3] - 96:12, 97:1, 
143:10 

behavioral [3] - 152:5, 
152:19, 182:24 

behaviors [1] - 76:20 


Page: 473 


behind [2] - 83:25, 206:25 
believes [1] - 92:19 

below [33] - 41:5, 42:6, 
42:25, 44:18, 45:16, 45:18, 
46:4, 46:22, 46:24, 48:2, 
83:16, 85:2, 85:9, 85:11, 
85:15, 85:17, 86:8, 87:15, 
87:18, 87:19, 89:1, 89:4, 
89:5, 90:6, 90:10, 90:12, 
90:25, 98:16, 132:7, 197:3, 
197:13 

beneficial [2] - 7:10, 174:24 
benefit [1] - 114:20 
Benjamin [2] - 62:3, 62:10 
BENJAMIN [3] - 62:7, 212:6, 
212:8 

Bennett [1] - 198:19 
BERGER [51] - 1:16, 35:16, 
61:4, 61:9, 61:11, 61:22, 
71:3, 82:16, 88:1, 98:7, 
103:19, 104:2, 107:9, 
109:14, 109:17, 109:20, 
109:22, 109:24, 110:2, 
110:4, 110:8, 117:7, 118:1, 
125:7, 125:14, 125:18, 
127:10, 127:12, 136:14, 
137:19, 137:22, 138:4, 
138:13, 146:14, 150:22, 
151:9, 151:11, 166:5, 
166:11, 166:13, 166:19, 
167:17, 168:3, 168:8, 
168:10, 174:2, 174:11, 
188:19, 188:25, 195:13, 
211:2 

Berger [1] - 30:21 

best [7] - 8:5, 23:24, 25:24, 
54:2, 207:8, 209:3, 209:22 
better [12] - 44:21, 54:10, 
54:11, 79:7, 79:9, 89:12, 
106:10, 106:13, 188:13, 
201:7, 201:10 

between [23] - 31:2, 34:10, 
57:9, 61:23, 72:13, 73:17, 
80:21, 81:3, 86:7, 91:23, 
93:2, 94:17, 102:11, 109:1, 
128:1, 130:11, 148:18, 
149:4, 149:15, 196:7, 
198:24, 201:11, 202:8 
beyond [3] - 69:6, 130:17, 
206:25 

bias [1] - 154:15 

biased [3] - 153:24, 154:4, 
154:7 

big [2] - 200:2, 206:16 
binder [4] - 64:7, 127:2, 
135:14, 168:11 

binders [2] - 125:10, 140:5 
biological [3] - 105:2, 105:4, 
105:6 

biology [2] - 55:20, 59:11 


EX 3-414 


Date Filed: 02/07/2020 


216 


bird [1] - 191:12 

bit [9] - 5:2, 33:13, 48:22, 
66:16, 84:8, 84:14, 88:9, 
107:17, 127:1 

black [2] - 64:7, 140:5 
block [2] - 7:8, 50:9 

blood [1] - 52:10 

blue [1] - 7:11 

BOARD (1) - 1:5 

board [2] - 15:21, 15:22 
Board [2] - 116:25, 117:1 
Boies [1] - 121:25 

book [5] - 19:4, 57:11, 64:7, 
68:4, 195:21 

booklet [1] - 59:18 

books [1] - 191:12 
borderline [3] - 42:2, 42:6, 
109:1 

boring [2] - 206:11, 206:12 
bother [1] - 76:19 
bothering [3] - 51:18, 51:21 
bottom [22] - 7:6, 8:1, 19:21, 
22:5, 24:6, 26:4, 28:3, 31:16, 
48:2, 57:16, 86:2, 87:1, 
88:10, 88:12, 89:8, 98:19, 
145:8, 160:23, 182:9, 
183:13, 204:17 

box [2] - 47:12, 167:21 
boxes [1] - 15:14 

boy [1] - 147:14 

brain [4] - 22:20, 83:6, 
207:20, 210:7 

brand [1] - 159:23 
Branson [1] - 121:23 

break [10] - 8:5, 8:18, 12:1, 
48:13, 48:20, 52:20, 116:11, 
132:18, 166:8 

brief [1] - 176:12 

briefly [23] - 3:16, 62:20, 
65:9, 66:20, 69:9, 74:12, 
77:24, 84:9, 93:23, 95:14, 
104:24, 135:13, 135:16, 
139:9, 142:1, 142:5, 143:20, 
149:25, 168:22, 169:8, 
179:7, 190:18, 208:3 

bring [2] - 175:1, 179:22 
brings [1] - 173:13 

broad [1] - 207:19 

broken [1] - 42:1 

brought [3] - 67:24, 71:6, 
179:25 

built [1] - 204:2 

bullet [5] - 21:21, 21:24, 
21:25, 22:12, 22:18 

bunch [3] - 52:14, 87:13, 
189:6 

Burgoyne [2] - 136:1, 136:9 
BURGOYNE [59] - 2:10, 3:8, 
3:12, 4:6, 4:12, 6:16, 6:18, 
14:17, 14:20, 15:2, 17:21, 


Case: 20-1058 


17:23, 18:1, 19:2, 19:14, 
19:16, 20:5, 20:15, 20:18, 
20:20, 21:3, 22:11, 27:24, 
27:25, 30:7, 30:25, 35:15, 
35:20, 35:23, 48:5, 48:7, 
48:11, 58:15, 58:18, 59:22, 
60:1, 60:11, 60:17, 60:19, 
60:22, 60:25, 61:12, 61:15, 
65:4, 146:25, 147:2, 151:8, 
174:8, 195:7, 211:7 
business [2] - 121:5, 121:16 
but.. [3] - 27:14, 51:12, 
127:19 

Byrne [1] - 1:8 

calculate [1] - 202:2 
calculated [3] - 111:3, 
112:19, 202:3 

calculating [1] - 86:5 
calculation [1] - 80:25 
camping [2] - 35:7, 36:3 
candidate [1] - 83:10 
cannot|3] - 80:2, 108:19, 
117:11 

capable [1] - 175:20 
capacity [1] - 139:7 
capitalization [1] - 197:5 
Caps [1] - 84:8 


captioned [3] - 39:24, 41:11, 


43:11 

captions [1] - 57:15 

Car [1] - 93:14 
cardiovascular (1] - 41:6 
cards [16] - 53:13, 66:2, 
66:13, 99:12, 99:20, 100:2, 
100:10, 101:9, 133:14, 
133:24, 134:2, 134:4, 
134:10, 141:19, 194:15 
care [1] - 31:21 

career [2] - 120:22, 172:25 
careers [1] - 120:18 
careless [1] - 75:19 
CAROLINE [1] - 2:10 
CAROLLA (1) - 1:15 
carries [1] - 145:9 
carryover [2] - 128:11, 160:1 
CAS [1] - 39:25 

case [60] - 48:10, 50:25, 
54:12, 60:4, 61:14, 65:24, 
72:5, 73:1, 73:10, 73:16, 
87:3, 87:18, 89:10, 90:13, 
92:2, 92:9, 94:16, 94:19, 
99:4, 107:25, 109:1, 109:3, 
109:4, 111:7, 112:21, 
119:12, 121:10, 121:12, 
122:6, 123:7, 133:1, 133:4, 
154:14, 154:16, 162:4, 
162:25, 163:16, 163:19, 
164:14, 165:2, 167:4, 
167:12, 168:5, 168:15, 
173:13, 173:14, 175:11, 


Document: 14-2 


176:8, 182:14, 183:19, 
193:25, 201:9, 202:19, 
202:20, 206:23, 207:14 
cases [17] - 62:21, 73:1, 
73:13, 74:2, 77:20, 79:18, 
95:23, 116:13, 116:14, 
116:16, 116:19, 121:9, 
123:7, 123:11, 136:10, 
167:13 

categories [5] - 10:9, 10:11, 
45:13, 46:4, 77:16 
category [2] - 83:4, 172:5 
caught [1] - 52:9 

caused [1] - 129:12 
causes [2] - 76:21, 172:20 
causing [1] - 76:13 
caveat [1] - 162:5 

CB [1] - 43:17 

CBSE [1] - 52:22 

CBSSA (1] - 52:22 

Center [1] - 198:20 
Central [2] - 168:24, 169:1 
ceramics [2] - 35:6, 36:3 
certain [6] - 24:5, 28:22, 
76:6, 97:11, 186:5, 186:14 
certainly [32] - 70:12, 71:4, 
73:16, 76:4, 77:20, 82:8, 
89:5, 95:22, 101:25, 105:21, 
106:25, 108:20, 111:12, 
112:6, 114:6, 115:12, 
115:17, 115:25, 118:7, 
118:18, 118:23, 120:16, 
120:20, 121:18, 133:2, 
133:10, 133:25, 134:12, 
137:1, 137:12, 153:2, 164:21 
certified [1] - 67:21 
certify [1] - 211:13 

cetera [1] - 101:3 

chance [1] - 48:9 

change [3] - 16:23, 76:17, 
202:16 

changed [7] - 16:5, 51:23, 
66:7, 104:25, 141:15, 
141:24, 150:18 

changes [9] - 14:4, 19:18, 
27:9, 27:11, 27:13, 27:14, 
73:23, 149:10, 149:20 
changing [1] - 26:12 
character [1] - 57:13 
characteristics [1] - 75:15 
Charles [1] - 121:20 

chart [5] - 6:13, 9:22, 11:2, 
11:3, 165:17 

check [13] - 52:4, 52:5, 61:1, 
86:19, 86:21, 113:18, 
115:16, 116:7, 131:3, 
134:20, 134:21, 176:11, 
183:21 

checking [1] - 183:1 
checklist [1] - 9:7 


Page: 474 


checklists [1] - 9:4 
chemistry [5] - 32:3, 32:6, 
33:9, 54:7, 55:20 
Chestnut [1] - 1:16 

chief [1] - 167:4 

child [8] - 119:16, 119:23, 
164:17, 164:19, 165:8, 
165:10, 165:14 
childhood (4] - 83:6, 95:22, 
95:24, 134:21 

children [g] - 95:21, 148:9, 
150:24, 151:14, 151:17, 
196:20, 196:21, 198:5 
Children [2] - 145:25, 147:11 
choice [4] - 84:22, 105:4, 
105:5, 107:14 

choose [3] - 58:5, 207:13, 
207:16 

cited [1] - 129:13 

City [1] - 67:1 

civil [1] - 93:13 

CIVIL [1] - 1:3 

claim [1] - 122:3 

claimed [1] - 121:18 
clarify [1] - 174:24 

class [11] - 47:15, 47:16, 
47:18, 48:25, 49:2, 52:21, 
53:8, 53:10, 54:10, 143:7, 
143:11 

classes [5] - 40:6, 67:19, 
69:16, 142:18, 142:19 
Classification [2] - 155:15, 
170:16 

classification [2] - 77:17, 
155:23 

Clear [5] - 54:15, 93:4, 
100:10, 109:4, 110:6 
clearer [1] - 5:3 

clearly [3] - 100:3, 100:24 
clerk [1] - 4:4 

clerkship [2] - 50:20, 50:24 
client [6] - 14:15, 18:23, 
19:8, 19:25, 20:6, 90:3 
clients [3] - 70:4, 144:4, 
144:5 

clinic [7] - 49:8, 144:11, 
144:13, 144:15, 144:16, 
144:18, 144:20 

Clinical [2] - 170:19, 170:20 
clinical [23] - 46:21, 49:5, 
49:25, 50:11, 53:2, 53:5, 


70:5, 70:6, 70:7, 70:12, 71:7, 


75:25, 77:4, 80:24, 101:22, 
118:16, 143:25, 150:23, 
153:20, 153:24, 168:25, 
207:15 

clinically [2] - 13:18, 199:6 
clinician [1] - 92:23 
clinicians [1] - 113:25 
clocks [1] - 6:2 


EX 3-415 


Date Filed: 02/07/2020 
217 


close [3] - 50:17, 108:25, 
109:3 

closely [1] - 15:15 

closer [1] - 61:23 

clot [2] - 52:3, 52:15 
clotting [1] - 74:7 

cluster [1] - 162:7 
cmew@perkinscoie.com [1] 
- 2:13 

CO [1] - 36:19 

co-author [1] - 36:19 

Cog [2] - 196:18, 196:19 
cognitive [9] - 34:2, 152:4, 
152:19, 183:23, 183:24, 
196:8, 197:3, 197:14, 198:24 
Cognitive [1] - 196:12 
cohort [5] - 102:13, 102:20, 
103:3, 105:24, 106:8 
COIE [1] - 2:9 

colleague [1] - 22:7 
colleagues [2] - 72:19, 
137:20 

collect [2] - 209:12, 209:20 
collection [1] - 209:9 
College [4] - 67:1, 67:9, 
67:20, 104:19 

college [11] - 54:4, 55:19, 
67:8, 85:14, 92:14, 99:22, 
101:15, 103:17, 106:3, 
106:4, 194:2 

Colleges [1] - 104:21 
Columbia [2] - 67:1, 69:14 
column [2] - 6:9, 11:14 
combination [3] - 186:19, 
196:11, 196:19 

combined [2] - 12:25, 205:22 
combining [1] - 132:12 
comfortable [1] - 167:15 
coming [7] - 3:10, 50:21, 
62:4, 138:20, 167:20, 
175:15, 185:20 
Commencing [1] - 1:10 
Comment [1] - 15:7 
comment [16] - 7:8, 13:6, 
13:12, 13:13, 15:13, 16:10, 
16:24, 24:4, 127:18, 129:2, 
156:14, 156:24, 160:22, 
183:11, 201:15 
commented [1] - 127:21 
commenting [1] - 156:15 
comments [20] - 7:2, 15:3, 
15:5, 15:11, 15:12, 15:13, 
15:15, 15:17, 16:7, 17:6, 
19:21, 23:21, 24:15, 27:15, 
27:17, 27:19, 71:3, 126:10, 
195:1 

committees [1] - 68:6 
common [10] - 94:1, 130:4, 
130:7, 172:22, 172:24, 
173:19, 173:21, 177:7, 


Case: 20-1058 


194:20, 194:22 

commonly [6] - 81:8, 87:7, 
154:23, 155:23, 196:15, 
206:24 

communicated [3] - 29:23, 
35:8, 73:11 
communicating [3] - 5:17, 
15:8, 24:14 
communication [6 - 20:1, 
20:25, 73:7, 73:9, 142:13, 
149:4 

communications [4] - 5:13, 
73:19, 73:25, 149:15 
compare [7] - 55:14, 56:12, 
85:14, 102:14, 105:24, 
106:7, 194:4 

compared [13] - 52:1, 85:14, 
85:18, 85:20, 87:2, 88:10, 
88:11, 89:10, 90:20, 90:21, 
106:5, 107:5, 197:12 
comparing [2] - 188:17, 
201:23 

comparison [3] - 85:20, 
85:23, 188:15 
comparisons [1] - 201:25 
compensation [1] - 72:20 
compensatory [2] - 173:25, 
201:8 

complete [3] - 122:19, 169:3, 
169:25 

completed [5] - 9:4, 46:19, 
116:5, 169:9, 178:19 
completely [2] - 14:5, 162:6 
completes [1] - 166:24 
complicated [1] - 84:14 
component [5] - 58:23, 
84:19, 84:21, 158:25, 187:6 
components [1] - 201:2 
composite [1] - 88:25 
composites [1] - 98:14 
comprehend [1] - 105:14 
comprehension [32] - 84:21, 
85:1, 85:24, 86:14, 86:19, 
86:21, 88:9, 89:22, 90:2, 
90:12, 90:19, 104:14, 
106:12, 106:15, 109:6, 
131:1, 131:16, 131:19, 
171:12, 171:13, 171:19, 
176:13, 177:3, 177:12, 
184:4, 184:6, 193:10, 194:9, 
197:4, 201:3, 201:12, 210:24 
comprehensive [1] - 43:6 
Comprehensive [2] - 41:11, 
43:11 

computation [1] - 197:6 
computer [7] - 1:25, 25:8, 
39:10, 39:11, 41:24, 45:6, 
50:10 

computer-aided [1] - 1:25 
computerized [1] - 97:10 


Document: 14-2 


computers [1] - 49:12 
conceivable [1] - 60:24 
concept [2] - 79:13, 80:18 
conclude [2] - 108:10, 203:2 
concluded [3] - 174:21, 
208:12, 211:9 
concludes [1] - 211:2 
conclusion [7] - 65:18, 
107:9, 147:23, 207:25, 
208:4, 208:10, 208:25 
conclusions [1] - 149:25 
condense [1] - 12:9 
condition [6] - 170:24, 
171:22, 173:12, 174:19, 
175:4, 184:11 
conditions [9] - 65:14, 
78:23, 104:15, 105:14, 
105:15, 155:21, 173:6, 
174:4, 209:15 
conducted [2] - 108:1, 
193:14 

conducting [2] - 82:24, 
154:11 

conference [2] - 135:8, 
136:2 

conferences [5] - 68:2, 69:8, 
135:11, 136:7, 143:23 


confirm [10] - 9:6, 9:15, 11:2, 
25:6, 28:21, 30:8, 31:1, 31:5, 


205:16, 206:3 

confirmed [1] - 132:16 
confused [1] - 192:24 
connection [5] - 9:2, 20:9, 
20:10, 57:22, 140:11 
connections [1] - 198:21 
consensus [2] - 113:24, 
154:19 

consent [1] - 104:24 
consequence [1] - 77:7 
consequences [3] - 76:14, 
76:17, 76:19 

consider [17] - 63:5, 92:8, 
98:21, 98:22, 113:10, 
132:19, 133:6, 133:7, 
133:11, 133:25, 137:3, 
164:19, 174:22, 180:21, 
198:23, 199:10, 208:24 
consideration [4] - 30:18, 
111:7, 136:23, 146:18 
considerations [2] - 19:8 
considered [25] - 77:15, 
85:12, 86:8, 92:10, 99:10, 
105:22, 112:4, 112:21, 
114:9, 130:17, 132:23, 
132:25, 133:2, 133:11, 
133:24, 134:9, 134:12, 
147:22, 162:1, 162:13, 
163:1, 177:5, 196:14, 199:8, 
206:6 

considering [8] - 11:23, 


Page: 475 


23:25, 104:12, 113:11, 
132:19, 137:2, 187:5, 207:4 
consistency [3] - 133:13, 
134:16, 162:23 
consistent [4] - 111:16, 
130:7, 132:22, 209:15 
constitute [1] - 76:1 
consult [4] - 61:5, 117:11, 
137:20, 166:6 

consultant [4] - 62:15, 
139:5, 144:19, 169:11 
consultants [3] - 135:9, 
135:22, 137:24 
consultation [4] - 33:22, 
34:3, 70:2, 70:6 
consulted [1] - 167:5 
consulting [1] - 34:1 
consumers [1] - 148:2 
contact [1] - 149:9 
contacted [1] - 39:5 
contained [4] - 96:15, 149:3, 
159:18, 184:16 
containing [1] - 64:20 
contains [1] - 9:6 
contemplating [2] - 23:22, 
92:18 

contemporary [1] - 146:7 
content [3] - 44:19, 55:18, 
70:20, 101:14, 105:7, 
105:11, 105:12 

context [1] - 99:7 
contexts [3] - 72:14, 72:17, 
92:11 

continuation [1] - 3:15 
continue [10] - 60:3, 60:14, 
76:15, 76:20, 77:6, 81:13, 
95:24, 98:9, 104:5, 186:9 
CONTINUED (1) - 2:1 
continues [6] - 37:3, 95:23, 
159:12, 179:19, 183:14, 
189:18 

continuing [1] - 69:4 


Continuous [3] - 97:8, 203:9, 


203:15 

contradict [1] - 108:4 
contrary [1] - 91:16 
contrast [2] - 92:16, 124:17 
contribute [3] - 111:12, 
112:7, 112:22 

Control [1] - 204:10 
control [4] - 97:14, 98:18, 
204:24, 205:2 
controllers [1] - 206:10 
controversy [1] - 198:1 
conversation [4] - 21:22, 
22:13, 22:16, 177:22 
conversations [1] - 24:17 
conversely [1] - 188:12 
convey [1] - 96:6 

cool [1] - 57:14 


EX 3-416 


Date Filed: 02/07/2020 


218 


copy [9] - 6:23, 36:14, 36:15, 
125:10, 125:11, 125:14, 
125:24, 126:5, 140:14 

core [2] - 75:12, 80:14 
corner [3] - 142:21, 167:20 
correct [81] - 4:23, 8:24, 
10:1, 10:18, 10:23, 15:9, 
16:8, 18:5, 18:14, 21:16, 
28:16, 29:5, 29:21, 29:23, 
36:14, 36:17, 36:21, 37:18, 
37:25, 38:20, 38:23, 41:4, 
74:10, 95:2, 110:12, 111:17, 
113:2, 114:22, 115:4, 115:8, 
116:2, 116:6, 120:4, 122:5, 
124:18, 129:6, 129:14, 
131:2, 132:2, 134:19, 136:9, 
136:21, 136:22, 139:19, 
139:24, 140:13, 143:8, 
144:1, 144:12, 148:9, 
148:14, 155:11, 156:12, 
156:22, 159:14, 161:15, 
162:20, 163:7, 163:14, 
164:6, 164:12, 164:13, 
167:1, 168:17, 168:20, 
180:16, 187:7, 187:12, 
187:13, 187:17, 188:18, 
189:10, 189:12, 190:10, 
190:14, 190:17, 190:24, 
193:3, 203:16, 204:14, 
211:13 

correcting [1] - 17:6 
corrections [2] - 190:9, 
190:21 

corrections/editing [1] - 
28:9 

correctly [12] - 81:19, 86:11, 
100:18, 111:3, 111:14, 
112:19, 113:17, 113:20, 
171:8, 171:10, 190:1, 193:16 
correlating [1] - 86:6 
correlation [1] - 86:7 
correspondence [1] - 72:13 
Cortland [1] - 67:7 

Council [1] - 117:3 

counsel [10] - 29:25, 53:13, 
54:3, 56:10, 71:15, 82:17, 
117:11, 130:23, 136:9, 
138:11 

Counsel [12] - 17:20, 30:24, 
35:19, 71:6, 109:16, 117:25, 
136:12, 138:8, 146:13, 
147:1, 166:7, 211:4 
counseling [1] - 169:1 
count [3] - 59:15, 187:6, 
187:13 

counted [5] - 187:10, 189:10, 
190:11, 191:15 

countries [1] - 155:24 
couple [9] - 13:18, 36:24, 
41:7, 49:4, 58:15, 145:10, 


Case: 20-1058 


158:19, 176:12, 176:13 
course [11] - 42:11, 44:11, 
45:1, 46:15, 46:17, 52:17, 
71:8, 81:5, 107:18, 171:11, 
172:25 

courses [11] - 40:9, 67:22, 
67:25, 69:10, 69:13, 118:4, 
118:6, 118:7, 142:23, 143:1 
coursework [1] - 54:12 
Court [3] - 1:22, 3:1, 211:17 
court [2] - 136:16, 173:13 
COURT [3] - 1:1, 62:9, 
138:24 

Courthouse [1] - 1:8 
courtroom [2] - 161:11, 
170:6 

cover [1] - 145:2 

covered [2] - 148:10, 180:4 
crafting [2] - 24:23, 24:24 
created [2] - 6:4, 179:4 
creativity [1] - 79:23 
credentials [2] - 66:17, 142:2 
credibility [2] - 133:12, 
134:15 

credible [15] - 91:2, 91:5, 
91:7, 91:11, 91:14, 92:1, 
93:12, 93:22, 94:24, 94:25, 
97:4, 98:21, 208:13, 208:15 
credit [1] - 51:5 
credulous [1] - 128:15 
criminal [1] - 167:12 
criteria [33] - 15:21, 63:6, 
74:19, 75:16, 77:3, 77:24, 
78:6, 78:8, 78:14, 79:21, 
80:3, 80:5, 80:6, 80:9, 80:16, 
80:23, 80:24, 81:4, 81:10, 
81:24, 95:21, 95:25, 96:21, 
99:1, 99:2, 101:24, 108:6, 
108:9, 115:6, 122:16, 
122:24, 172:4, 176:25 
criterion [4] - 74:21, 74:24, 
75:2, 75:10 

criticism [2] - 198:3, 198:16 
Cross [1] - 212:4 

cross [9] - 30:5, 61:24, 
61:25, 104:4, 109:13, 
117:11, 117:15, 150:20, 
211:5 

CROSS |3] - 4:11, 110:7, 
150:21 
cross-examination [6] - 
61:25, 109:13, 117:11, 
117:15, 150:20, 211:5 
CROSS-EXAMINATION 33] - 
4:11, 110:7, 150:21 
cross-examine [2] - 30:5, 
104:4 

CRR [2] - 1:22, 211:17 

CS [3] - 7:9, 7:18, 7:22 
curiosity [1] - 61:21 


Document: 14-2 


current [9] - 67:14, 96:20, 
114:13, 145:14, 145:24, 
155:17, 170:11, 170:18, 
172:13 

curriculum [1] - 168:20 
CURTIS [1] - 1:12 

curve [1] - 49:6 
Customized [1] - 39:24 
customized [1] - 40:13 

cut [1] - 199:7 

cute [1] - 155:2 

CV [10] - 36:14, 64:17, 66:18, 
67:4, 68:9, 69:10, 140:14, 
142:3, 143:17, 145:5 

CVA [1] - 22:20 

D-27 [1] - 195:22 

D-5 [1] - 151:9 

D27 [1] - 195:23 

Dafoe [4] - 25:24, 25:25, 
28:4, 28:12 

damage [1] - 210:7 

dark [2] - 21:25, 47:23 
dashboard [2] - 47:10, 47:11 
data [5] - 81:12, 92:1, 
119:11, 137:3, 175:22 

date [8] - 26:21, 27:12, 
43:10, 43:12, 48:3, 69:12, 
135:23, 178:18 

dated [7] - 4:25, 17:16, 27:4, 
33:22, 44:13, 164:2, 164:11 
David [1] - 121:25 

DAY [1] - 1:6 

day-to-day [1] - 96:12 

days [11] - 8:5, 8:20, 12:1, 
12:17, 79:20, 135:5, 141:20, 
145:2, 157:14, 163:21, 188:8 
DC [2] - 2:5, 2:12 

deal [1] - 200:15 

dealing [1] - 52:15 

Dean [3] - 26:1, 27:22, 168:1 
Dear [1] - 17:10 

debate [1] - 198:1 

debates [1] - 113:24 
decade [1] - 81:5 

decades [1] - 81:13 
December [3] - 1:10, 135:24, 
139:17 
decent [1] - 50:7 

decide [2] - 133:19, 178:10 
decided [3] - 24:3, 53:22, 
178:12 

deciding [2] - 39:1, 39:13 
decision [10] - 29:2, 38:22, 
132:24, 134:13, 156:20, 
164:7, 164:9, 164:14, 202:1, 
209:5 

declaration [16] - 64:2, 
64:14, 64:18, 65:24, 66:6, 
73:19, 140:11, 140:15, 
151:4, 151:21, 152:12, 


Page: 476 


152:25, 156:7, 168:5, 168:14 
decline [1] - 167:21 
decoding [3] - 147:16, 
147:20, 148:5 

decreased [1] - 11:20 
defend [1] - 3:8 

Defendant [2] - 1:6, 2:14 
defendant's [4] - 127:2, 
135:17, 140:4, 195:20 
Defendant's [8] - 41:10, 
83:25, 95:5, 102:6, 103:6, 
104:17, 127:5 
defendants [2] - 141:3, 
146:8 

Defense [1] - 66:18 
defense [g] - 53:13, 54:3, 
56:10, 62:2, 64:7, 70:22, 
138:17, 167:6 

deficit [14] - 143:9, 173:9, 
173:20, 176:15, 183:22, 
203:2, 206:13, 207:1, 
207:18, 207:20, 209:9, 
209:11, 209:19, 210:5 
Deficit [1] - 145:25 
deficit/hyperactivity [1] - 
171:23 

deficits [4] - 22:19, 78:9, 
80:2, 96:25 

defined [3] - 79:17, 171:16, 
171:20 

definitely [1] - 118:14 
definition [4] - 79:19, 80:8, 
80:14, 147:21 

degree [15] - 9:25, 66:21, 
66:22, 66:23, 69:24, 77:3, 
96:10, 96:11, 96:22, 97:4, 
103:12, 106:21, 142:7, 
152:9, 168:24 

degrees [2] - 10:19, 144:23 
deleted [1] - 16:5 
demeanor [2] - 207:6, 207:7 
demonstrated [2] - 130:8, 
150:7 

denial [1] - 24:1 

denied [7] - 21:6, 21:14, 
28:15, 28:17, 28:18, 43:23, 
175:18 

Denny [18] - 84:11, 84:14, 
84:25, 85:19, 86:7, 86:14, 
123:25, 124:14, 162:10, 
162:13, 192:14, 192:18, 
192:24, 193:2, 193:4, 193:8, 
194:6, 210:23 

denying [2] - 28:22, 108:24 
department [2] - 45:15, 52:2 
deposited [1] - 73:4 
deposition [6] - 35:13, 
35:24, 110:11, 112:5, 
112:24, 126:5 

depress [1] - 198:14 


EX 3-417 


Date Filed: 02/07/2020 


219 


depression [1] - 210:7 
describe [19] - 58:5, 101:14, 
102:15, 104:24, 105:10, 
120:25, 143:20, 157:4, 
168:22, 169:8, 179:14, 
180:9, 180:14, 182:19, 
185:25, 196:10, 204:24, 
206:20, 208:17 

described [25] - 7:14, 9:22, 
86:10, 87:18, 100:1, 102:20, 
110:23, 111:22, 112:6, 
112:13, 113:5, 127:17, 
139:10, 148:25, 158:25, 
163:6, 165:16, 175:17, 
181:6, 192:10, 205:9, 
205:16, 207:24, 208:9, 
210:16 

describes [3] - 94:9, 99:17, 
133:9 

describing [3] - 98:11, 
128:2, 204:7 

description [9] - 25:15, 
31:19, 32:2, 32:22, 100:13, 
172:13, 183:7, 190:16, 
208:12 

descriptions [3] - 134:11, 
158:24, 202:21 

designed [3] - 101:21, 
105:19, 170:21 

despair [1] - 158:22 
despite [2] - 77:6, 147:19 
detail [5] - 66:15, 180:9, 
193:6, 206:3, 209:3 
detailed [1] - 34:1 

details [4] - 5:3, 35:3, 65:8, 
122:8 

detect [2] - 93:16, 210:2 
determinant [1] - 209:18 
determination [1] - 114:14 
determined [1] - 189:3 
determining [2] - 78:14, 
114:9 

detracts [1] - 191:16 
develop [1] - 199:23 
developed [10] - 80:19, 
81:24, 93:1, 93:6, 93:10, 
93:12, 93:21, 95:21, 96:1, 
173:24 

developing [1] - 171:17 
development [1] - 198:14 
diagnose [3] - 98:23, 101:21, 
151:20 

diagnosed [9] - 13:17, 13:18, 
80:20, 81:20, 115:10, 
115:12, 115:14, 115:20, 
181:18 

diagnoses [13] - 12:23, 63:6, 
65:14, 65:21, 74:5, 103:16, 
106:25, 107:2, 109:9, 123:9, 
123:12, 152:2, 152:16 


Case: 20-1058 


diagnosing [4] - 101:19, 
115:19, 148:12, 155:19 
diagnosis [39] - 50:15, 
50:22, 51:3, 66:14, 70:23, 
72:5, 77:4, 77:21, 82:8, 
82:15, 84:17, 96:19, 97:2, 
102:1, 105:19, 106:23, 
111:8, 111:13, 112:4, 
112:21, 113:1, 113:11, 
118:13, 118:15, 118:18, 
119:8, 121:2, 123:6, 132:19, 
134:13, 145:3, 146:9, 
151:18, 162:1, 162:25, 
202:17, 202:20, 206:7 
Diagnostic [2] - 81:16, 170:6 
diagnostic [45] - 13:20, 
67:12, 70:8, 70:11, 70:15, 
74:12, 77:24, 78:5, 78:14, 
78:17, 79:19, 80:16, 80:23, 
80:24, 81:8, 83:15, 84:13, 
91:9, 91:24, 92:6, 92:17, 
92:21, 93:3, 93:5, 93:9, 
94:17, 95:16, 98:24, 98:25, 
99:7, 105:16, 105:18, 
105:22, 107:25, 108:5, 
108:8, 111:14, 144:7, 
144:17, 145:1, 161:1, 
162:13, 165:3, 194:8 

died [1] - 52:8 

differ [1] - 76:25 

difference [5] - 13:22, 128:1, 
130:11, 196:7, 202:8 
differences [1] - 130:12 
different [31] - 32:13, 32:16, 
44:6, 65:14, 68:23, 79:20, 
79:21, 90:18, 94:1, 101:16, 
104:23, 105:13, 129:20, 
130:2, 130:14, 130:18, 
130:20, 132:14, 132:21, 
157:19, 157:24, 160:8, 
163:14, 187:24, 192:2, 
192:7, 192:10, 193:4, 204:5, 
205:8 

differentiate [1] - 75:24 
differently [1] - 187:23 
differs [1] - 114:11 

difficult [4] - 55:18, 89:25, 
172:17, 191:10 

difficulties [3] - 160:14, 
184:14, 188:22 

difficulty [8] - 46:9, 171:7, 
171:20, 172:2, 172:7, 172:9, 
181:7, 186:4 

DIRE [3] - 212:7, 212:11, 
212:14 

direct [7] - 22:25, 38:15, 
61:22, 100:8, 116:12, 
125:21, 211:2 

DIRECT [6] - 62:11, 71:18, 
139:1, 146:21, 168:2, 174:10 


Document: 14-2 


Direct [1] - 212:4 
directions [1] - 172:3 
directly [4] - 20:1, 20:24, 
85:19, 108:4 

director [1] - 50:24 
directors [1] - 50:20 
directs [1] - 56:23 
disabilities [50] - 15:24, 
65:15, 65:19, 65:21, 66:11, 
67:11, 67:13, 68:15, 68:16, 
69:17, 70:24, 72:6, 74:6, 
74:10, 75:12, 78:1, 80:19, 
80:20, 80:24, 82:25, 83:2, 
83:13, 99:2, 99:5, 101:20, 
101:22, 103:14, 105:17, 
105:19, 105:21, 105:23, 
106:23, 108:16, 112:8, 
123:11, 142:17, 143:2, 
143:7, 143:15, 144:8, 
144:15, 144:24, 145:4, 
145:14, 146:10, 148:13, 
151:18, 198:5, 207:18, 
207:20 

Disabilities [2] - 145:11, 
147:11 


disability [46] - 12:25, 13:14, 


13:16, 72:16, 72:20, 77:14, 
77:16, 78:12, 78:15, 79:4, 
80:7, 80:11, 80:12, 81:4, 
81:21, 82:2, 82:10, 98:24, 
101:24, 102:1, 103:16, 
106:25, 108:6, 114:10, 
114:12, 114:13, 114:14, 
119:5, 119:9, 119:17, 
119:20, 119:23, 120:15, 
120:25, 122:7, 122:22, 
122:24, 133:1, 147:21, 
164:25, 165:12, 173:17, 
177:6, 177:8, 198:7, 198:14 
disabled [6] - 79:14, 79:25, 
147:22, 148:6, 165:15, 
200:16 

disagree [1] - 34:7 
disappointing [1] - 128:15 
disclosed [3] - 18:24, 
104:21, 124:12 
discourage [1] - 176:6 
discovery [5] - 5:8, 19:3, 
25:9, 65:25, 141:21 
discredited [1] - 155:1 
discrepancies [7] - 81:6, 
198:24, 200:1, 200:17, 
200:19, 201:11, 202:4 
discrepancy [33] - 80:17, 
80:21, 80:25, 81:10, 81:11, 
81:19, 81:23, 81:24, 82:7, 
82:21, 93:2, 94:16, 147:24, 
148:7, 148:12, 148:18, 
154:19, 155:12, 164:20, 
164:21, 164:24, 197:17, 


Page: 477 


197:20, 197:24, 197:25, 
198:4, 198:6, 198:9, 198:12, 
198:22, 199:2, 199:3, 201:19 
discuss [6] - 77:24, 131:21, 
141:8, 142:1, 145:14, 146:7 
discussed [18] - 33:13, 
83:14, 91:1, 99:9, 100:17, 
101:5, 110:19, 116:12, 
123:23, 125:6, 130:14, 
131:17, 141:20, 147:25, 
150:13, 157:14, 189:14, 
193:1 

discussing [9] - 4:17, 20:25, 
24:4, 34:23, 66:3, 91:5, 
164:22, 194:5, 206:17 
discussion [13] - 3:18, 16:1, 
23:6, 31:17, 34:11, 61:17, 
132:8, 154:20, 189:18, 
191:1, 197:16, 199:18, 
203:13 

discussions [2] - 39:19 
disease [2] - 45:14, 56:24 
Diseases [2] - 155:15, 
170:16 

disfavor [1] - 154:21 
Disorder [1] - 146:1 
disorder [17] - 74:8, 75:6, 
78:10, 83:12, 95:22, 143:9, 
160:15, 171:3, 171:20, 
171:23, 173:20, 177:12, 
177:19, 177:21, 182:24, 
182:25, 183:23 

disorders [11] - 22:22, 45:14, 
75:6, 77:25, 83:3, 83:5, 99:1, 
142:13, 143:10, 155:21, 
177:10 

Disorders [3] - 37:14, 81:17, 
170:7 
disorganized [1] - 172:3 
disqualify [1] - 198:12 
distinctly [1] - 80:6 
distinguish [2] - 127:25, 
173:8 
distracted [2] - 75:20, 172:2 
distress [1] - 76:20 
DISTRICT [2] - 1:1, 1:1 
district [3] - 80:9, 154:22 
districts [2] - 79:20, 143:23 
doc [2] - 169:6, 192:21 
doctor [1] - 52:14 

doctor's [1] - 209:6 
doctoral [4] - 66:23, 69:24, 
169:3, 169:9 

document [45] - 5:6, 5:25, 
6:4, 6:7, 7:6, 11:24, 12:10, 
12:12, 12:13, 13:9, 14:4, 
14:8, 15:3, 15:10, 17:14, 
17:15, 23:20, 25:14, 26:23, 
33:16, 33:20, 34:11, 39:24, 
40:2, 41:11, 43:11, 47:9, 


EX 3-418 


Date Filed: 02/07/2020 
220 


64:13, 126:3, 126:4, 140:9, 
147:7, 168:7, 178:16, 182:1, 
183:16, 184:19, 184:20, 
185:23, 189:16, 192:17, 
199:13, 206:16 
documentation [12] - 29:19, 
63:20, 64:23, 69:7, 72:2, 
72:3, 73:5, 109:2, 137:18, 
139:10, 149:2, 159:18 
documented [2] - 18:24, 
133:17 

documents [8] - 26:7, 62:24, 
63:2, 72:12, 109:7, 141:1, 
160:5, 179:22 

domains [2] - 184:1, 200:17 
done [31] - 5:20, 14:5, 22:23, 
50:18, 69:4, 85:22, 86:6, 
130:3, 130:7, 136:19, 
166:21, 173:1, 173:15, 
175:3, 175:19, 175:23, 
175:24, 176:10, 176:12, 
176:16, 177:24, 178:4, 
178:18, 179:5, 181:8, 
184:13, 192:1, 193:20, 
193:24, 196:11, 196:15 
doom (1] - 158:23 

door [1] - 94:2 

dot [2] - 47:20, 47:22 
double [4] - 40:23, 45:8, 
183:21, 210:21 

doubt [15] - 110:20, 110:22, 
110:24, 110:25, 111:3, 
111:21, 111:24, 112:1, 
112:12, 112:15, 112:17, 
112:18, 113:4, 113:7, 163:4 
down jg] - 12:9, 42:1, 59:23, 
138:7, 143:4, 145:8, 159:21, 
205:22 

download [1] - 62:23 
downloaded [1] - 73:5 
dozens [1] - 98:12 

Dr [150] - 4:16, 5:9, 5:13, 
6:20, 9:3, 9:8, 10:4, 11:3, 
12:4, 12:14, 13:3, 13:16, 
13:18, 13:19, 13:21, 14:1, 
14:10, 15:10, 17:2, 17:10, 
18:5, 18:20, 19:3, 19:18, 
19:22, 19:23, 20:7, 21:19, 
21:23, 22:2, 22:6, 22:16, 
22:19, 22:24, 23:2, 23:10, 
23:17, 23:22, 24:3, 24:15, 
24:18, 24:22, 25:14, 25:20, 
26:10, 26:13, 27:2, 28:16, 
29:4, 29:20, 29:24, 30:3, 
30:9, 30:17, 30:20, 31:2, 
33:14, 33:21, 34:23, 61:5, 
62:3, 62:13, 64:6, 65:8, 
69:19, 70:16, 70:22, 71:5, 
71:20, 83:21, 84:3, 84:6, 
85:20, 87:4, 88:17, 89:16, 


Case: 20-1058 


93:18, 94:9, 94:20, 95:1, 
97:15, 97:20, 97:21, 97:24, 
98:23, 99:8, 99:24, 101:1, 
101:12, 103:20, 108:1, 
108:22, 109:12, 110:9, 
110:15, 110:20, 111:21, 
113:4, 113:14, 113:16, 
114:19, 114:25, 123:23, 
130:19, 131:5, 132:14, 
138:18, 139:3, 139:24, 
140:6, 140:25, 141:8, 
141:10, 141:13, 142:1, 
143:25, 146:8, 147:5, 
148:10, 150:11, 153:14, 
153:17, 153:20, 153:23, 
154:1, 154:13, 158:12, 
159:5, 160:1, 160:11, 
160:13, 160:18, 161:10, 
161:13, 161:16, 162:12, 
162:19, 167:17, 168:4, 
168:11, 174:2, 176:16, 
176:22, 188:20, 193:11, 
195:23, 208:20, 208:22, 
209:1, 209:8 

DR [9] - 62:7, 138:22, 
167:22, 212:6, 212:8, 
212:10, 212:12, 212:13, 
212:15 

draft [12] - 15:20, 17:11, 
18:5, 18:7, 19:22, 20:22, 
24:6, 26:16, 28:11, 28:12, 
28:14, 30:21 

drafted [1] - 25:25 
drafting [1] - 24:25 

drafts [1] - 29:24 
drastically [1] - 204:4 
drawing [2] - 35:6, 36:3 
drawings [1] - 94:1 

driven [1] - 209:23 

Drs [1] - 198:19 

drug [1] - 75:9 

DSM [11] - 75:18, 81:8, 
81:14, 83:4, 85:16, 95:18, 
96:2, 99:2, 115:17, 119:21, 
170:11 

DSM-5 [10] - 81:18, 115:14, 
115:17, 170:13, 176:18, 
176:25, 177:9, 177:10, 
197:20, 198:3 

due [5] - 75:7, 78:9, 162:13, 
173:9, 173:10 

duly [3] - 62:7, 138:22, 
167:22 

during [27] - 14:4, 35:9, 
38:15, 50:1, 51:17, 52:19, 
65:25, 70:13, 86:14, 92:7, 
92:20, 93:2, 93:9, 93:14, 
97:12, 105:22, 111:14, 
120:3, 120:12, 126:4, 134:8, 
179:24, 183:3, 183:9, 203:1, 


Document: 14-2 


207:5 

DVT [3] - 42:11, 51:13, 51:20 
DX-3 [1] - 131:5 

DX-4 [2] - 28:21, 33:13 

DX-5 [5] - 128:7, 141:6, 
156:10, 156:12, 212:22 
DX-6 [3] - 65:6, 128:8, 
212:23 

DX6 [1] - 128:9 

dysfunction [2] - 207:19, 
207:20 

dyslexia [60] - 111:8, 112:4, 
112:21, 119:1, 119:3, 119:5, 
119:8, 119:12, 119:16, 
119:18, 119:19, 120:2, 
120:8, 120:10, 120:21, 
120:24, 121:7, 121:11, 
121:17, 121:19, 122:7, 
122:18, 122:19, 122:21, 
123:20, 129:12, 132:20, 
158:10, 158:16, 160:15, 
161:2, 162:1, 165:19, 
170:25, 171:2, 171:3, 
171:14, 171:15, 172:22, 
173:2, 173:10, 173:20, 
173:22, 174:4, 175:5, 
176:11, 176:14, 177:1, 
177:7, 177:16, 178:2, 178:3, 
178:14, 181:17, 194:20, 
207:1, 207:21, 208:1, 208:6, 
208:8 

Dyslexia [3] - 145:18, 
169:12, 198:20 

dyslexic [4] - 171:5, 185:4, 
185:5, 185:8 

early [6] - 18:5, 18:6, 74:21, 
83:6, 194:13, 194:21 

easier [5] - 9:15, 12:7, 34:6, 
186:12 

easiest [1] - 33:16 

easily [2] - 75:19, 98:15 
EASTERN (1] - 1:1 

edit [1] - 158:1 

edited [2] - 23:20, 152:9 
editing [3] - 14:25, 17:7, 25:5 
edition [5] - 81:17, 155:17, 
170:11, 170:18, 185:20 
Edition [2] - 87:5, 185:19 
education [6] - 68:19, 69:4, 
69:23, 71:5, 91:21, 118:8 
educational [5] - 66:20, 78:7, 
99:4, 142:5, 168:22 

effect [2] - 25:21, 198:13 
effective [4] - 119:4, 158:25, 
160:15, 207:22 
effectively [1] - 121:1 
efficiently [2] - 24:12, 186:5 
effort [5] - 93:1, 93:9, 
157:17, 171:11, 207:4 
effortlessly [1] - 185:5 


Page: 478 


efforts [1] - 207:12 

eight [1] - 5:22 

either [14] - 30:9, 49:8, 
49:17, 50:20, 116:5, 121:7, 
121:16, 150:7, 173:20, 
173:25, 175:4, 177:11, 
197:20, 209:19 
elementary [6] - 16:18, 
100:25, 133:15, 181:10, 
203:1, 208:15 

eliminate [1] - 198:11 
eliminating [1] - 198:4 
Elmira [1] - 67:9 

email [21] - 4:16, 6:20, 12:4, 
12:10, 14:1, 14:3, 19:17, 
21:18, 26:8, 26:10, 26:13, 
26:17, 27:1, 27:11, 28:3, 
30:20, 31:1, 62:23, 72:12, 
73:2, 149:1 

emails [3] - 25:7, 25:18, 30:9 
embarrassing [1] - 186:10 
emergency [3] - 31:21, 
45:14, 52:2 

emphasize [1] - 178:12 
emphasized [1] - 129:10 
employers [1] - 31:17 
encompassed [1] - 13:17 
encounter [2] - 50:19, 50:22 
encountered [1] - 54:22 
encouraging [1] - 195:4 
end [11] - 3:18, 25:5, 31:10, 
40:19, 40:20, 49:22, 51:17, 
174:21, 183:1, 199:18, 
199:20 

ended [3] - 44:8, 48:23, 
186:1 

endorse [1] - 82:23 
endorsing [1] - 96:13 
ends [1] - 187:9 

energy [1] - 171:9 
engage [1] - 76:20 
engaged [1] - 153:21 
English [1] - 101:17 

enjoy [3] - 57:4, 57:20, 117:9 
enjoyable [3] - 57:17, 57:18, 
58:3 

enjoyed [1] - 57:20 
enrolled [2] - 58:10, 116:9 
entire [4] - 54:23, 63:19, 
128:19, 128:24 

entirely [2] - 6:4, 172:19 
entirety [1] - 129:4 

entitled [4] - 37:2, 82:12, 
183:14, 211:14 

entry [1] - 79:21 
environments [1] - 71:1 
episodes [1] - 74:15 
equalize [2] - 8:6, 12:1 

Erin [3] - 25:24, 25:25, 28:4 


EX 3-419 


Date Filed: 02/07/2020 
22d: 


error [5] - 187:13, 189:10, 
191:15, 204:2 

errors [14] - 17:6, 90:4, 90:9, 
186:18, 186:20, 186:25, 
187:3, 187:9, 187:11, 189:6, 
189:7, 190:11 

especially [6] - 66:9, 92:11, 
94:20, 119:23, 194:1, 200:15 
ESQUIRE [5] - 1:16, 2:3, 2:3, 
2:10, 2:10 

essentially [3] - 86:18, 
145:22, 150:5 

establish [1] - 172:17 
established [2] - 13:19, 18:4 
estimate [5] - 61:22, 116:16, 
116:18, 173:1, 201:7 

et [1] - 101:3 

ethics [1] - 67:22 

evaluate [6] - 46:14, 56:19, 
56:20, 153:25, 159:3, 159:5 
evaluated [4] - 40:3, 124:4, 
165:8, 173:2 

evaluating [10] - 22:22, 
46:18, 92:3, 134:9, 154:6, 
161:5, 173:4, 177:2, 177-6, 
183:22 

evaluation [23] - 13:20, 23:6, 
29:6, 29:8, 35:9, 70:23, 72:8, 
72:22, 82:1, 101:22, 136:19, 
145:1, 145:3, 146:9, 154:11, 
159:2, 165:11, 174:23, 
175:21, 176:7, 181:12, 
196:5, 209:9 

evaluations [3] - 69:5, 70:8, 
70:11, 97:11, 144:7, 144:17, 
175:19, 208:18 

evaluator [4] - 78:18, 83:16, 
91:22, 118:16 

evaluators [2] - 70:17, 83:1 
evening [1] - 51:25 

events [2] - 15:9, 27:15 
eventually [2] - 18:9, 26:1 
everyday [1] - 97:1 
evidence [51] - 63:11, 63:12, 
63:22, 65:18, 65:20, 78:13, 
78:16, 78:17, 78:19, 78:20, 
78:25, 80:5, 82:24, 83:13, 
83:14, 83:17, 83:18, 83:19, 
84:16, 91:15, 91:17, 93:3, 
93:4, 94:21, 94:22, 97:7, 
99:10, 99:24, 100:10, 
100:11, 100:17, 101:23, 
101:25, 103:15, 108:10, 
108:11, 108:17, 108:20, 
109:5, 111:13, 112:7, 
113:12, 115:13, 121:10, 
137:23, 138:3, 176:5, 193:9, 
193:25, 206:6 

evolved [1] - 184:11 
exacerbate [1] - 173:11 


Case: 20-1058 


exact [5] - 100:22, 116:7, 
119:11, 136:11, 157:16 
exactly [9] - 23:9, 72:11, 
74:11, 90:21, 108:19, 
118:20, 153:1, 153:5, 156:4 
exaggerated [4] - 93:11, 
93:17, 93:22, 94:24 
exaggerating [1] - 94:14 
exam [44] - 8:6, 12:2, 37:18, 
40:3, 40:14, 40:15, 41:1, 
41:24, 42:19, 42:20, 42:22, 
43:18, 44:10, 45:4, 45:8, 
45:20, 45:23, 46:4, 46:8, 
46:11, 46:14, 46:18, 46:19, 
47:1, 50:2, 50:19, 51:6, 
52:22, 53:8, 53:12, 58:20, 
58:23, 58:25, 59:5, 59:10, 
59:19, 70:3, 101:12, 102:9, 
103:9, 104:12, 116:8, 161:7 
Exam [1] - 117:2 
examination [14] - 34:1, 
34:2, 39:25, 40:13, 40:20, 
44:25, 61:25, 69:23, 109:13, 
117:11, 117:15, 150:20, 
211:3, 211:5 

Examination [1] - 39:24 
EXAMINATION [11] - 4:11, 
48:17, 58:17, 62:11, 71:18, 
110:7, 139:1, 146:21, 
150:21, 168:2, 174:10 
examine [4] - 30:5, 71:8, 
104:4, 207:17 

examined [3] - 62:8, 138:23, 
167:23 

examiner [1] - 90:3 
Examiners [2] - 117:1 
EXAMINERS (1) - 1:6 
example [11] - 10:20, 41:6, 
76:23, 110:18, 121:21, 
129:11, 130:24, 147:14, 
148:17, 165:22, 203:12 
examples [2] - 68:24, 96:2 
exams [19] - 16:11, 32:11, 
38:16, 38:17, 38:19, 38:22, 
39:2, 39:15, 40:4, 45:6, 
47:13, 48:21, 48:23, 50:9, 
50:10, 53:2, 59:16, 123:4 
excellent [3] - 66:11, 66:12, 
166:15 

except [2] - 57:21, 181:6 
exception [1] - 114:16 
exceptionally [1] - 108:2 
excessively [2] - 75:21, 
172:2 

exchanges [1] - 31:2 
exclusive [2] - 177:13 
excused [4] - 138:8, 138:14, 
166:18, 166:22 

Exhibit [73] - 4:7, 4:14, 6:20, 
8:25, 9:6, 10:25, 12:4, 13:24, 


Document: 14-2 


17:8, 17:18, 18:11, 18:19, 
20:16, 20:17, 20:21, 21:4, 
25:6, 28:1, 30:8, 30:20, 31:1, 
31:4, 36:14, 36:25, 37:13, 
38:14, 39:22, 41:10, 44:10, 
47:4, 47:5, 47:6, 64:6, 64:16, 
64:19, 65:1, 66:18, 66:19, 
68:9, 73:18, 83:25, 95:5, 
95:6, 96:3, 98:6, 99:15, 
102:23, 103:6, 104:17, 
127:3, 127:13, 138:3, 140:6, 
140:7, 140:14, 140:17, 
140:21, 141:4, 141:6, 142:3, 
142:20, 145:6, 147:5, 151:3, 
151:9, 152:11, 156:7, 
156:10, 164:1, 168:13, 
168:19, 178:15, 180:25 
exhibit [18] - 13:24, 18:22, 
18:24, 19:4, 64:7, 64:13, 
125:2, 125:4, 125:7, 125:9, 
125:19, 127:6, 135:14, 
168:11, 195:20, 198:6, 
202:13 

exhibits [6] - 5:7, 48:8, 
135:17, 140:5, 146:24, 168:6 
Exhibits [1] - 102:7 

expect [19] - 77:2, 77:4, 77:7, 
77:9, 80:4, 96:12, 96:18, 
96:23, 96:25, 102:2, 105:20, 
106:4, 115:25, 119:24, 
124:16, 176:19, 197:13 
expectations [1] - 85:18 
expected [7] - 5:20, 49:8, 
50:22, 105:11, 186:4, 197:3, 
197:7 

experience [18] - 11:22, 
48:22, 49:5, 55:14, 55:15, 
69:23, 69:25, 70:14, 76:1, 
76:16, 113:25, 119:1, 
163:22, 173:4, 176:17, 
181:20, 194:22, 195:15 
experienced [3] - 24:5, 
96:10, 175:21 

experiences [7] - 76:5, 76:7, 
76:8, 134:11, 134:18, 
158:22, 181:7 
experiencing [1] - 76:14 
experimental [1] - 206:25 
experiments [1] - 37:12 
expert [11] - 30:3, 61:6, 
61:20, 70:23, 71:15, 146:9, 
146:19, 166:24, 174:3, 
195:9, 198:2 

expertise [5] - 65:14, 71:4, 
71:6, 71:13, 146:18 
experts [3] - 60:5, 178:3, 
198:10 

explain [14] - 26:6, 27:8, 
51:15, 74:12, 78:11, 84:9, 
92:2, 94:16, 95:14, 139:9, 


Page: 479 


142:5, 186:22, 186:25, 
203:21 

explained [2] - 126:6, 188:1 
explaining [1] - 101:1 
explanation [4] - 7:20, 
128:16, 187:21, 208:14 
explored [1] - 159:2 
expressed [3] - 66:6, 140:25, 
141:23 

expression [1] - 13:2 
extended [16] - 28:23, 29:9, 
29:17, 41:19, 44:1, 44:3, 
44:4, 45:23, 119:21, 120:1, 
123:2, 123:15, 123:19, 
150:9, 157:16, 173:23 
extent [2] - 18:25, 103:24 
external [2] - 62:15, 139:5 
extra [8] - 5:3, 6:12, 6:13, 
16:17, 53:25, 54:17, 108:18, 
179:25 

extremely [15] - 51:25, 
73:21, 74:1, 90:17, 128:12, 
203:11, 204:14, 204:22, 
205:6, 205:7, 205:12, 
205:19, 205:23, 205:25, 
206:11 

eyeglasses [1] - 114:17 
face [7] - 86:24, 88:6, 89:13, 
90:15, 98:18, 175:13 

faced [1] - 91:22 

fact [19] - 20:22, 24:8, 29:24, 
35:10, 53:24, 76:12, 116:12, 
121:5, 132:21, 136:24, 
143:5, 147:19, 158:4, 
158:15, 166:7, 190:15, 
194:13, 198:7, 210:3 
factor [4] - 156:19, 187:11, 
201:3, 204:2 

factors [1] - 114:16 

facts [1] - 29:23 

factual [1] - 55:4 

failed [3] - 50:24, 51:1, 210:2 
fair [1] - 189:3 

fairly [3] - 153:19, 181:20, 
186:5 

fallen [1] - 154:21 

falling [2] - 90:20, 205:17 
false [3] - 191:11, 191:12, 
210:1 

familiar [21] - 70:15, 70:20, 
72:14, 79:13, 83:23, 101:12, 
103:21, 103:22, 104:19, 
104:22, 105:12, 120:6, 
130:2, 155:14, 162:17, 
170:9, 170:11, 170:15, 
170:24, 171:22, 175:21 
familiarity [2] - 103:24, 114:7 
family [4] - 4:5, 45:21, 53:18, 
101:2 

famous [1] - 121:18 


EX 3-420 


Date Filed: 02/07/2020 


222 


far [11] - 7:23, 39:17, 86:19, 
87:18, 98:16, 111:16, 
130:14, 176:24, 192:2, 
196:22, 197:13 

fast [3] - 57:16, 187:4, 192:1 
favor [2] - 153:25, 154:7 
feature [1] - 76:12 

features [1] - 74:13 
February [3] - 6:21, 8:10, 
12:3 

feed [1] - 173:7 

feedback [1] - 50:19 
feigned [4] - 93:10, 93:17, 
93:21, 94:24 

feigning [1] - 94:14 

fell [3] - 204:22, 205:5, 205:6 
females [1] - 45:15 

few [7] - 28:8, 38:15, 40:6, 
48:20, 67:3, 145:10, 194:25 
fiancé [4] - 9:4, 9:8, 10:15, 
202:21 

field [6] - 144:23, 145:13, 
145:15, 145:24, 146:6, 
197:23 

Fielding [3] - 169:3, 169:5, 
169:6 

fields [3] - 68:19, 118:9, 
146:19 

fifth [2] - 81:17, 158:5 
figure [3] - 52:14, 181:21 
figures [3] - 121:11, 121:16, 
200:2 

file [14] - 62:24, 63:19, 72:23, 
72:25, 73:5, 73:8, 73:12, 
73:17, 83:10, 84:4, 137:4, 
137:14, 149:5 

filed [1] - 64:25 

filing [2] - 85:7, 88:3 

fill [3] - 174:15, 202:23, 
202:24 

filled [1] - 10:3 

filling [1] - 209:10 

final [7] - 17:11, 18:16, 
20:22, 23:19, 27:22, 31:8, 
50:8 

finally [3] - 46:11, 75:7, 
140:21 

findings [6] - 184:16, 203:10, 
203:21, 206:3, 208:24 

fine [6] - 60:25, 61:8, 75:4, 
100:7, 131:15, 193:4 
finish [5] - 3:19, 3:20, 3:21, 
191:23, 193:21 

first [69] - 6:9, 7:8, 8:13, 
9:10, 9:17, 11:14, 13:11, 
22:2, 22:12, 22:18, 23:5, 
26:8, 26:11, 30:14, 32:2, 
37:6, 40:4, 40:5, 40:6, 40:19, 
40:20, 41:15, 46:20, 47:21, 
48:24, 48:25, 49:4, 50:3, 


Case: 20-1058 


50:4, 64:8, 72:24, 80:19, 


82:2, 84:6, 86:15, 90:8, 91:4, 


99:15, 99:16, 100:15, 
100:20, 100:23, 109:3, 
115:10, 115:12, 115:20, 
119:22, 120:11, 126:11, 
130:5, 139:17, 140:18, 
148:23, 156:25, 159:12, 
159:20, 163:19, 164:1, 
174:18, 175:12, 179:8, 
184:17, 186:13, 190:13, 
191:5, 204:7, 204:20, 206:4 
five [4] - 46:24, 67:6, 75:10, 
96:20 

flexibly [1] - 119:18 

flip [1] - 35:13 

flu [2] - 92:4, 210:8 

fluency [39] - 87:19, 88:9, 
88:12, 88:22, 88:23, 89:22, 
90:10, 103:9, 106:17, 
130:20, 131:1, 131:16, 
131:18, 131:19, 132:4, 
132:5, 132:12, 171:18, 
184:23, 184:24, 185:1, 
185:11, 185:23, 186:1, 
186:19, 188:2, 189:1, 189:2, 
189:23, 191:6, 191:7, 191:8, 
191:17, 192:11, 208:6, 
210:22 

focus [5] - 55:13, 72:23, 
76:7, 144:9, 195:5 
focusing [9] - 68:8, 68:13, 


69:9, 74:10, 83:8, 84:7, 95:1, 


172:2, 193:10 

folks [4] - 77:20, 81:25, 
82:23, 88:11 

follow [2] - 23:25, 51:7 
follow-up [1] - 23:25 
followed [1] - 130:16 


following [3] - 52:23, 107:23, 


140:2 

follows [8] - 12:12, 14:8, 
15:3, 17:14, 62:8, 138:23, 
167:23, 170:1 

font [1] - 17:14 

foot [1] - 52:3 
forecasting [1] - 42:19 
foregoing [1] - 211:13 
forever [1] - 58:4 

forget [1] - 121:13 
forgetting [1] - 96:17 
forgotten [2] - 25:2, 25:4 
form [2] - 103:25, 125:2 
formal [4] - 173:25, 181:9, 
181:11, 181:12 

format [5] - 49:11, 70:20, 
107:12, 118:16, 130:15 
formats [1] - 104:23 
former [2] - 122:4, 122:5 
forms [2] - 86:6, 86:8 


Document: 14-2 


formulas [2] - 55:3, 81:23 
forth [2] - 72:10, 126:23 
forward [7] - 16:12, 167:19, 
174:19, 175:7, 176:7, 178:12 
forwarded [2] - 25:8, 27:11 
forwarding [5] - 6:23, 18:20, 
19:18, 26:8, 30:21 
foundation [2] - 103:20, 
195:7 

four [8] - 31:22, 36:19, 105:1, 
183:25, 190:19, 190:22, 
191:17 

four-word [3] - 190:19, 
190:22 

four-year [1] - 31:22 

fourth [5] - 75:2, 126:12, 
126:13, 126:18, 128:23 
frequency [4] - 76:4, 76:9, 
76:10, 209:21 

frequent [2] - 74:17, 172:15 
frequently [13] - 152:1, 
152:15, 171:13, 181:20, 
196:11, 198:5, 199:5, 
199:25, 200:20, 201:18, 
202:3, 202:6, 207:2 

Friday [6] - 51:23, 51:25, 
60:6, 60:7, 60:24 

friend [1] - 57:9 

friends [3] - 53:18, 57:8, 
57:14 

front [4] - 168:7, 168:11, 
178:15, 206:10 

full [8] - 32:19, 100:20, 
100:23, 135:6, 169:25, 
175:8, 203:14 

Full [3] - 204:10, 205:10, 
205:16 

fun [1] - 58:5 

function [4] - 96:24, 165:11, 
165:14, 171:13 

functional [2] - 6:10, 77:18 
functioning [13] - 99:4, 
101:24, 152:5, 152:19, 
165:2, 172:13, 172:21, 
182:19, 183:8, 183:14, 
183:23, 183:24, 183:25 
future [1] - 16:11 

game [1] - 117:13 

Game [2] - 57:10, 57:12 
gap [1] - 81:3 

gather [1] - 209:21 
gathered [1] - 180:11 
gears [1] - 107:17 

General [3] - 200:13, 200:25, 
201:10 

general [28] - 32:5, 50:5, 
70:21, 78:11, 85:23, 87:12, 
90:23, 96:18, 102:14, 
102:16, 105:25, 106:5, 
115:24, 116:8, 123:14, 


Page: 480 


126:24, 154:2, 161:16, 
182:19, 183:8, 183:23, 
183:24, 199:6, 200:4, 207:6, 
207:7, 209:2, 209:25 
generalization [1] - 200:3 
generally [42] - 22:20, 37:9, 
50:7, 72:19, 84:15, 85:12, 
86:8, 93:10, 101:13, 101:14, 
103:21, 104:11, 104:20, 
110:18, 111:16, 115:8, 
116:6, 119:17, 120:7, 
124:15, 127:22, 151:14, 
156:15, 174:22, 176:19, 
179:21, 180:9, 181:5, 182:5, 
182:18, 183:17, 184:1, 
187:20, 187:22, 188:1, 
192:18, 194:12, 199:7, 
199:8, 202:20, 206:3 
generates [2] - 84:23, 98:12 
Genetic [1] - 37:2 

genuine [3] - 93:17, 94:24, 
207:4 

gifted [13] - 79:14, 79:16, 
79:25, 80:3, 80:5, 80:9, 
158:5, 158:7, 158:10, 
158:15, 200:15, 200:16, 
202:5 

Gifted [1] - 147:12 
giftedness [3] - 79:17, 79:19, 
79:21 

given [13] - 69:6, 69:7, 70:18, 
70:20, 78:22, 83:15, 93:16, 
97:10, 109:3, 118:16, 120:2, 
162:6, 197:3 

global [1] - 204:19 

goal [1] - 92:13 

GORT [13] - 89:17, 90:7, 
90:22, 112:11, 112:12, 
112:20, 123:25, 132:8, 
163:9, 189:13, 189:14, 
189:19, 190:12 

GORT-5 [5] - 131:20, 162:3, 
192:5, 192:8, 194:5 
governor [1] - 122:5 

grade [15] - 16:17, 44:22, 
51:8, 51:10, 51:11, 102:16, 
147:20, 158:5, 165:24, 
166:1, 195:3, 196:21, 197:9, 
197:10 

grades [10] - 53:15, 77:5, 
78:21, 78:24, 83:19, 91:21, 
134:8, 165:23, 166:2, 194:25 
grading [2] - 32:10, 32:20 
graduate [3] - 67:20, 118:6, 
144:22 

graduated [1] - 106:4 
graduating [2] - 85:14, 85:21 
graduation [1] - 32:17 

grain [1] - 193:12 
grammar [1] - 17:6 


EX 3-421 


Date Filed: 02/07/2020 


223 


GRAN (1] - 1:15 

grant [1] - 195:9 

granted [3] - 21:14, 116:14, 
116:17 

granting [2] - 28:22, 108:24 
graph [1] - 47:12 

gray [1] - 47:23 

Gray [4] - 89:16, 112:10, 
187:23, 190:8 

great [4] - 4:9, 51:6, 124:11 
grossly [1] - 96:23 
grounds [1] - 27:8 

group [18] - 78:22, 85:15, 
91:20, 104:22, 106:10, 
106:14, 107:5, 115:22, 
115:23, 145:12, 145:16, 
145:21, 145:22, 146:2, 
146:3, 196:13, 196:24, 202:2 
group-administered [1] - 
196:13 

grouping [2] - 78:3, 78:25 
groups [7] - 45:15, 68:23, 
68:24, 69:3, 143:20, 143:22, 
143:23 

guard [1] - 31:20 

guess [6] - 25:24, 55:22, 
60:1, 134:1, 153:8, 209:3 
guessing [3] - 55:23, 59:17, 
59:19 

guide [1] - 174:16 
guidelines [2] - 5:18, 17:13 
guiding [1] - 32:8 
Haddonfield [1] - 1:17 

half [6] - 18:8, 23:8, 61:23, 
135:5, 135:7, 181:21 
halting [1] - 190:20 

hand [3] - 7:2, 11:14, 142:21 
handful (1) - 73:11 

handled [1] - 182:21 
handwriting [2] - 9:12, 9:15 
hard [5] - 5:17, 12:9, 58:2, 
116:21, 127:25 

harder [3] - 50:15, 76:6, 
119:19 

hate [1] - 206:13 

hated [1] - 35:11 

head [5] - 32:14, 33:5, 51:21, 
172:4, 184:9 

headaches [1] - 74:7 
heading [1] - 206:18 

health [4] - 56:14, 56:15, 
56:17 

health-related [1] - 56:14 
hear [3] - 3:11, 74:1, 74:2 
heard [17] - 87:9, 100:16, 
101:3, 108:3, 109:9, 121:18, 
121:22, 121:24, 122:3, 
122:6, 127:25, 133:15, 
134:7, 153:8, 157:14, 
160:20, 170:5 


Case: 20-1058 


hearing [11] - 60:10, 60:13, 
65:3, 66:3, 101:3, 101:5, 
109:8, 141:5, 141:20, 
150:13, 185:16 

HEARING (1] - 1:6 

heart [2] - 52:6, 52:7 
heavy [2] - 105:7, 105:11 
held [1] - 142:14 

help [26] - 5:15, 7:9, 7:17, 
14:13, 14:14, 15:16, 16:12, 
33:11, 53:17, 53:25, 54:1, 
101:2, 101:11, 118:12, 
133:16, 133:17, 135:15, 
151:6, 164:19, 165:10, 
165:13, 165:16, 165:20, 
165:21, 195:21, 199:14 
helped [5] - 14:18, 14:25, 
17:7, 25:5, 133:23 

helpful [3] - 22:21, 101:23, 
130:25 

helps [4] - 85:5, 87:16, 
174:16, 175:2 

herself [1] - 182:21 
hesitant [1] - 122:21 
hesitation [1] - 190:23 
hesitations [1] - 190:20 
heterogenous [1] - 122:13 
high [16] - 16:19, 31:24, 
74:19, 75:8, 79:18, 85:21, 
87:2, 99:21, 100:25, 165:20, 
181:15, 188:11, 193:21, 
193:24, 210:1 

higher [3] - 42:2, 79:11, 
202:4 

highlighted [2] - 27:14, 36:1 
highlighting [2] - 15:4, 15:5 
highlights [1] - 22:13 
highly [2] - 107:5, 158:24 
hip [1] - 52:4 

historical [1] - 121:11 
historically [1] - 184:12 
history [18] - 34:15, 34:17, 
100:6, 108:3, 137:2, 137:4, 
137:5, 168:23, 169:8, 180:7, 
180:13, 180:24, 181:3, 
181:23, 183:19, 209:13, 
209:20, 210:8 

hit [1] - 35:2 

hold [1] - 98:4 

home [2] - 24:9, 24:12 
honestly [1] - 109:8 

Honor [57] - 3:4, 3:8, 3:16, 
3:22, 4:2, 6:16, 17:24, 17:25, 
18:22, 19:2, 19:11, 19:24, 
20:5, 20:24, 22:9, 27:24, 
30:1, 48:5, 58:16, 60:1, 
60:11, 60:17, 60:25, 62:2, 
64:24, 70:22, 71:3, 71:17, 
103:19, 109:14, 117:7, 
125:7, 137:19, 137:22, 


Document: 14-2 


138:1, 138:6, 138:9, 138:15, 
138:17, 141:3, 146:8, 
146:20, 146:25, 166:5, 
166:11, 166:16, 166:19, 
167:2, 167:5, 167:17, 168:8, 
174:2, 174:8, 188:19, 195:7, 
211:3, 211:7 
HONORABLE (1) - 1:12 
hope [2] - 3:23, 111:18 
hospital [2] - 49:9, 49:12 
host [1] - 210:7 

hour [8] - 23:6, 23:8, 61:23, 
61:24, 135:2, 135:3, 180:20 
hour-and-a-half [1] - 61:23 
hours [4] - 23:7, 32:20, 
32:21, 69:25 

Houtman [6] - 24:18, 24:22, 
25:14, 26:11, 26:13, 27:2 
huge [1] - 49:6 

hurt [1] - 51:23 
hyperactivity [3] - 75:20, 
172:5, 172:6 

ICD [3] - 155:14, 155:17, 
170:18 

ICD-10 [5] - 155:19, 170:20, 
177:16, 197:21, 197:22 
idea [5] - 37:10, 53:19, 54:5, 
82:11, 188:24 

identical [2] - 43:15, 149:14 
identified [3] - 12:23, 21:23, 
156:8 

identify [6] - 13:14, 22:2, 
135:20, 171:8, 171:10, 
178:23 

II [3] - 110:19, 110:23, 111:6 
illegible [1] - 73:13 

Illinois [2] - 148:1, 155:3 
immediately [1] - 36:9 
impaired [15] - 80:13, 80:15, 
82:6, 96:23, 185:8, 204:14, 
204:22, 205:6, 205:12, 
205:17, 205:20, 205:23, 
205:25, 210:6, 210:10 
impairment [11] - 13:1, 
71:25, 75:6, 76:12, 76:22, 
76:24, 77:19, 96:19, 100:3, 
171:16 

impairments [3] - 25:15, 
72:15, 74:5 

impatience [1] - 172:10 
impending [1] - 158:23 
importance [1] - 198:21 
important [9] - 98:15, 99:19, 
133:5, 133:6, 137:7, 137:12, 
200:20, 201:18 

impossible [4] - 38:3, 38:7, 
122:15, 137:3 

impressed [1] - 28:6 
impression [2] - 22:25, 
195:1 


Page: 481 


impulsive [3] - 74:16, 75:22, 
172:7 

impulsively [1] - 76:8 
impulsiveness [1] - 75:21 
impulsivity [1] - 172:6 
in-office [1] - 98:25 
in-person [2] - 72:18, 180:16 
inadequate [1] - 177:2 
inappropriate [3] - 111:15, 
113:13, 114:3 
inappropriately [1] - 18:25 
inattention [2] - 75:18, 77:12 
incentive [1] - 92:16 
incline [1] - 167:21 

include [10] - 6:13, 7:17, 
7:20, 7:22, 35:6, 78:20, 
99:18, 101:17, 113:13, 
201:25 

included [9] - 5:23, 13:3, 
23:19, 24:20, 30:18, 32:20, 
40:23, 49:24, 55:19 
includes [4] - 18:22, 59:11, 
88:9, 178:20 

including [4] - 16:17, 41:22, 
68:11, 183:8 
inconsistencies [1] - 91:23 
incurred [1] - 22:20 
indented [1] - 22:12 
independent [2] - 53:4, 56:1 
Index [3] - 200:13, 200:25, 
201:10 

index [7] - 200:18, 201:1, 
201:12, 201:13, 202:9 
indicate [11] - 32:21, 41:5, 
47:23, 86:16, 88:7, 101:9, 
114:14, 119:9, 126:6, 
158:16, 159:1 

indicated [7] - 9:24, 10:6, 
10:7, 12:16, 58:25, 63:12, 
162:23 

indicates [6] - 10:20, 10:21, 
10:22, 10:23, 126:21, 158:21 
indicating [1] - 11:7 
indication [3] - 101:6, 
164:24, 194:17 
indicator [1] - 81:7 
individual [16] - 4:17, 10:10, 
25:25, 33:25, 71:22, 71:24, 
79:1, 89:24, 90:2, 92:12, 
96:15, 119:11, 120:14, 
148:20, 173:16, 175:7 
Individual [2] - 87:4, 185:19 
individually [1] - 196:14 
individuals [18] - 70:24, 
72:4, 75:24, 75:25, 76:18, 
79:11, 79:13, 82:5, 102:9, 
102:13, 103:3, 103:5, 106:4, 
144:7, 146:10, 158:2, 
164:21, 174:3 

individuals’ [1] - 72:15 


EX 3-422 


Date Filed: 02/07/2020 
224 


inference [1] - 210:9 
influenced [2] - 189:5, 189:8 
Influences [1] - 37:3 
informal [12] - 16:15, 16:16, 
16:21, 53:16, 53:19, 53:23, 
68:7, 101:7, 133:16, 133:17, 
165:10, 165:13 
information [64] - 5:3, 12:11, 
22:24, 23:23, 25:21, 28:12, 
30:17, 34:12, 36:5, 49:15, 
49:16, 56:19, 56:20, 56:23, 
56:24, 66:8, 72:9, 83:9, 84:7, 
105:22, 111:12, 112:22, 
118:17, 123:24, 124:8, 
130:6, 131:1, 131:11, 133:7, 
133:11, 133:13, 134:1, 
134:14, 134:17, 137:7, 
137:10, 137:13, 137:17, 
141:24, 148:2, 161:25, 
163:2, 174:17, 175:3, 176:3, 
178:20, 179:9, 179:14, 
180:8, 180:11, 180:25, 
184:9, 185:14, 185:17, 
185:22, 188:14, 189:2, 
192:3, 194:5, 194:10, 196:6, 
209:10, 209:20 
infrequently [1] - 202:7 
inherently [1] - 153:24 
initial [10] - 14:10, 15:20, 
26:16, 28:11, 28:12, 28:14, 
63:16, 109:2, 175:6, 182:23 
initials [1] - 15:11 
INJUNCTION [1] - 1:6 
injunction [3] - 19:9, 19:10, 
64:25 

injury [1] - 93:14 

inserted [1] - 16:14 
instance [12] - 67:23, 69:7, 
75:1, 77:1, 77:11, 78:10, 
92:3, 96:17, 123:10, 191:12, 
201:24, 209:24 

instances [3] - 16:19, 74:15, 
150:3 

instead [3] - 53:7, 105:13, 
135:5 

Institute [2] - 169:5, 169:12 
institution [1] - 69:25 
instruction [2] - 77:9, 174:1 
instructions [2] - 31:22, 
191:21 

instructor's [1] - 32:14 
instrument [1] - 161:1 
instruments [4] - 132:21, 
136:20, 151:19, 183:5 
insufficient [1] - 65:18 
Integrated [3] - 97:8, 203:8, 
203:15 

intellectual [2] - 183:14, 
198:15 

intelligence [3] - 165:20, 


Case: 20-1058 


184:2, 196:13, 197:8, 
200:13, 201:5, 201:7, 201:15 
intelligently [1] - 31:20 
intended [1] - 52:20 
intensive [2] - 105:7, 119:25 
interact [1] - 146:6 
interacted [1] - 183:10 
interactive [1] - 198:13 
interest [3] - 22:14, 145:13, 
149:24 

interests [5] - 34:24, 35:5, 
35:8, 35:25, 36:11 
interfere [2] - 75:2, 171:12 
interference [1] - 172:21 
interferes [1] - 171:4 
internal [3] - 46:20, 49:25, 
50:1 

international [1] - 155:22 
International [3] - 145:18, 
155:15, 170:16 

internet [1] - 22:3 

interpret [1] - 137:3 
interpretable [1] - 98:15 
interpretation [1] - 89:14 
interpreted [5] - 84:15, 
100:18, 111:14, 112:8, 
112:23 

interpreting [1] - 137:13 
interrupt [1] - 52:24 
interrupting [1] - 172:9 
intervention [9] - 70:2, 
118:23, 119:3, 120:19, 
120:23, 121:4, 122:14, 
122:17, 122:23 
interventions [2] - 119:7, 
164:22 

interview [21] - 23:6, 172:12, 
174:14, 174:16, 174:21, 
174:25, 175:6, 179:11, 
179:24, 180:1, 180:2, 180:7, 
180:10, 180:12, 180:16, 
180:18, 180:24, 183:3, 183:9 
interviewing [1] - 136:21 
interviews [2] - 180:20, 
209:10 

invite [1] - 57:11 

invited [5] - 68:22, 68:25, 
69:6, 69:7, 143:19 

involve [5] - 16:20, 75:6, 
78:1, 101:24, 105:4 
involved [6] - 38:25, 39:13, 
39:18, 80:25, 94:5, 145:3 
involves [3] - 68:5, 72:3, 
130:9 

involving [1] - 100:14 

lowa [2] - 195:24, 196:11 

1Q [21] - 79:18, 79:22, 80:21, 
81:1, 81:3, 81:21, 82:11, 
82:13, 147:15, 148:18, 
184:1, 196:13, 198:21, 


Document: 14-2 


200:11, 201:10, 201:14, 
201:24, 202:4, 202:6 
issue [4] - 7:19, 114:12, 
117:5, 199:3 

issues [5] - 68:20, 86:25, 
115:18, 146:7, 167:8 

item [1] - 128:21 

items [4] - 84:8, 104:20, 
104:23, 128:13 

itself [6] - 37:11, 79:10, 80:4, 
126:11, 151:4, 158:17 

IV [7] - 88:14, 111:20, 
111:22, 124:1, 162:7, 191:3, 
194:6 

IVA [7] - 98:12, 112:25, 
203:8, 203:18, 209:13, 
209:24 

IVA+Plus [4] - 112:25, 
162:16, 203:18, 203:19 
IVC [1] - 52:5 

James [1] - 1:8 

January [4] - 4:25, 140:17, 
156:11, 164:2 

Jerri [1] - 9:11 

Jersey [1] - 1:17 

Jessica [14] - 4:6, 4:13, 6:19, 
15:21, 15:23, 16:21, 17:19, 
30:11, 63:14, 139:13, 
194:15, 197:6, 202:25, 
207:25 

JESSICA [2] - 1:3, 212:5 


Jessica's [4] - 192:19, 196:7, 


198:24, 202:19 

jest [1] - 60:8 

jittery [1] - 76:8 

job [7] - 31:20, 32:16, 32:22, 
32:23, 50:7, 67:16, 133:21 
Johnson [11] - 88:14, 
111:20, 111:22, 123:25, 
131:23, 132:1, 162:7, 163:9, 
191:3, 192:8, 194:6 

joke [1] - 51:20 

journal [3] - 68:13, 68:20, 
147:8 

journals [5] - 68:3, 68:11, 
68:18, 68:19, 68:20 
JOYNER (1) - 1:12 

JR [1] - 15:7 

Judge [1] - 20:18 

judge's [1] - 133:21 
judgment [2] - 207:12, 
209:23 

July [2] - 140:21, 164:12 
June [13] - 21:6, 21:11, 
21:12, 26:18, 27:4, 28:15, 
28:17, 28:18, 40:15, 43:12, 
52:23, 139:20, 149:13 
junior [1] - 106:3 

jury [1] - 19:7 

keep [4] - 52:17, 116:18, 


Page: 482 


138:12, 206:11 

kept [1] - 51:21 

keys [1] - 97:11 

kids [3] - 150:25, 197:13, 
199:25 

kind [29] - 34:25, 49:1, 49:2, 
49:3, 51:20, 56:6, 78:13, 
114:5, 136:21, 163:16, 
165:20, 172:10, 175:20, 
176:10, 176:20, 177:12, 
181:23, 182:22, 182:23, 
183:10, 184:11, 194:23, 
199:25, 202:1, 202:3, 204:3, 
204:4, 206:8, 209:25 
kindergarten [1] - 53:14 
kinds [2] - 174:1, 194:4 
knock [2] - 199:15, 204:15 
knowing [1] - 137:4 
knowledge [9] - 37:22, 38:2, 
46:14, 55:4, 105:8, 118:21, 
118:25, 129:25, 163:12 
known [6] - 98:11, 121:5, 
121:15, 155:14, 170:24, 
171:22 

knows [1] - 170:4 
Kurzweil [7] - 15:16, 49:11, 
120:5, 120:9, 120:13, 120:16 
lab [5] - 32:3, 32:8, 32:10, 
33:2, 33:3 

labeled [1] - 56:1 

labeling [1] - 177:10 

labs [1] - 33:10 

lack [2] - 103:20, 195:7 
language [5] - 7:17, 7:19, 
87:14, 144:14, 177:18 
largely [2] - 145:12, 154:21 
Larry [1] - 35:20 
larry@rcglawoffices.com 
[1] - 1:18 

last [17] - 3:9, 6:6, 6:7, 7:8, 
8:3, 10:14, 11:24, 33:24, 
53:11, 116:11, 117:13, 
132:8, 141:20, 151:23, 
152:14, 157:14, 176:21 
lasted [1] - 180:19 

latest [1] - 81:11 

Law [2] - 117:1, 117:2 

law [1] - 67:22 
LAWRENCE (1) - 1:16 
Lawrence [1] - 30:21 
lawsuit [1] - 20:10 

lawyer [2] - 22:6, 24:22 
lawyer's [1] - 27:21 
lawyers [2] - 14:18, 14:21 
lead [6] - 37:5, 37:7, 37:14, 
165:4, 165:24, 165:25 
leaders [1] - 121:6 

leading [4] - 82:17, 122:2, 
180:14, 198:3 

learn [6] - 50:7, 54:11, 76:17, 


EX 3-423 


Date Filed: 02/07/2020 
22D 


145:2, 146:5, 174:25 
learned [2] - 29:2, 55:5 
Learning [2] - 145:11, 
147:11 

learning [100] - 12:25, 13:14, 
13:16, 15:24, 22:22, 49:6, 
65:15, 65:19, 65:21, 66:11, 
67:11, 68:14, 68:16, 69:16, 
70:24, 72:5, 74:6, 74:10, 
75:12, 77:13, 77:16, 77:25, 
78:1, 78:12, 78:15, 79:4, 
79:14, 79:25, 80:7, 80:11, 
80:12, 80:19, 80:20, 80:24, 
81:4, 81:20, 82:2, 82:9, 
82:25, 83:2, 83:12, 98:23, 
99:2, 99:5, 101:19, 101:21, 
101:23, 102:1, 103:14, 
103:16, 105:17, 105:19, 
105:20, 105:23, 106:23, 
106:25, 108:6, 108:16, 
112:8, 119:5, 119:9, 119:17, 
119:20, 119:23, 120:14, 
120:24, 122:22, 122:24, 
123:11, 133:1, 142:17, 
143:1, 143:6, 143:14, 144:8, 
144:14, 144:15, 144:23, 
145:3, 145:13, 146:10, 
147:21, 147:22, 148:6, 
148:12, 151:18, 152:2, 
152:16, 155:21, 164:25, 
177:6, 177:7, 177:10, 
177:19, 177:21, 198:5, 
198:7, 198:14, 200:16, 
207:20 

least [22] - 5:2, 7:10, 18:16, 
44:22, 49:25, 60:6, 69:22, 
81:11, 88:21, 97:6, 99:11, 
99:12, 100:12, 107:13, 
108:16, 116:9, 119:8, 
119:17, 119:21, 123:12, 
128:18, 164:4 

leave [1] - 49:9 

lectures [1] - 51:18 

left [4] - 11:14, 21:24, 32:21, 
183:7 

left-hand [1] - 11:14 

leg [8] - 51:18, 51:23, 51:24, 
51:25, 52:1, 52:5, 167:8 
legal [2] - 107:9, 114:5 
leisure [1] - 58:5 

lengths [1] - 124:11 
lengthy [2] - 157:1, 157:7 
less [7] - 49:18, 57:17, 
126:20, 128:23, 199:8, 
202:6, 209:23 

letter [55] - 4:22, 4:25, 9:3, 
14:11, 15:12, 15:15, 17:11, 
18:5, 18:8, 18:9, 18:17, 
18:21, 19:2, 19:19, 19:22, 
20:22, 21:18, 23:18, 23:19, 


Case: 20-1058 


23:25, 24:1, 24:6, 24:18, 
24:20, 24:23, 25:1, 25:25, 
26:22, 27:7, 27:9, 27:16, 
27:22, 28:11, 28:14, 28:21, 
28:24, 28:25, 29:12, 29:21, 
33:21, 64:19, 140:18, 
140:22, 149:6, 149:8, 
149:17, 160:1, 160:11, 
164:5, 164:7, 164:9, 164:11, 
164:15 

letterhead [1] - 26:12 
letters [1] - 72:7 

level [25] - 74:17, 75:25, 
76:21, 76:23, 80:12, 80:22, 
86:9, 89:12, 93:2, 96:7, 
96:13, 97:3, 102:16, 103:8, 
106:16, 106:19, 122:13, 
147:20, 165:1, 165:14, 
165:20, 166:3, 186:4, 
200:21, 202:10 

levels [5] - 72:15, 74:19, 
75:8, 79:11, 91:11 
Lewandowski [8] - 13:3, 
13:17, 22:19, 23:2, 29:14, 
33:14, 33:21, 34:24 
Lewandowski's [1] - 176:22 
liberal [1] - 67:8 

license [1] - 195:10 
licensed [10] - 23:15, 69:19, 
69:21, 144:2, 155:4, 155:6, 
155:8, 169:13, 169:15, 
169:17 

licensure [2] - 69:23, 70:3 
lied [1] - 28:6 

life [11] - 63:9, 74:22, 92:7, 
96:19, 97:1, 104:9, 107:8, 
108:14, 122:4, 148:21, 
150:17 

lifeguarding [1] - 31:19 
light [1] - 141:24 

lighter [1] - 49:17 

like-aged [1] - 188:17 

likely [6] - 11:21, 136:3, 
137:10, 174:18, 175:4, 176:1 
likewise [2] - 10:6, 41:21 
limit [6] - 163:17, 186:6, 
186:7, 186:14, 193:22, 211:1 
limitation [1] - 150:7 
limitations [2] - 6:10, 107:12 
limited [8] - 63:8, 104:8, 
104:11, 107:7, 108:14, 
148:20, 150:17, 209:4 

line [13] - 12:7, 35:14, 35:20, 
35:24, 36:8, 36:9, 55:11, 
56:23, 94:1, 156:25, 172:10, 
190:4, 190:6 

lines [2] - 16:11, 177:18 

list [9] - 9:20, 25:17, 35:25, 
36:16, 123:12, 143:19, 
145:8, 159:25, 178:19 


Document: 14-2 


listed [6] - 37:6, 45:17, 
75:17, 95:18, 97:22, 99:12 
listing [6] - 68:10, 69:10, 
99:13, 142:23, 159:12, 
179:11 

lists [2] - 35:5, 84:6 
literature [2] - 59:7, 91:8 
litigation [6] - 64:3, 64:14, 
93:13, 107:19, 140:12, 
141:21 

LLP [3] - 1:15, 2:2, 2:9 

log [1] - 73:2 

logged [1] - 73:5 

logic [1] - 51:7 

logistics [1] - 72:24 

lonely [1] - 4:5 

look [67] - 5:6, 7:25, 8:25, 
10:25, 25:6, 26:4, 26:10, 
27:10, 28:1, 28:20, 31:15, 
33:13, 33:16, 33:17, 36:24, 
38:14, 39:22, 40:10, 41:10, 
42:12, 43:10, 44:10, 45:3, 
45:12, 45:19, 47:4, 68:9, 
69:9, 73:4, 78:16, 83:14, 
83:18, 88:19, 93:1, 93:9, 
93:10, 93:21, 95:5, 96:3, 
97:13, 99:2, 100:7, 100:20, 
126:8, 129:24, 131:24, 
135:13, 135:16, 140:4, 
151:3, 152:11, 156:4, 156:6, 
159:11, 168:13, 175:22, 
179:23, 182:25, 184:17, 
190:5, 192:20, 193:3, 
195:15, 199:5, 206:15, 
209:14 

looked [7] - 25:17, 29:15, 
43:6, 43:8, 54:11, 176:10, 
196:5 

looking [34] - 35:24, 46:11, 
50:16, 60:23, 72:9, 78:13, 
80:21, 82:24, 83:9, 84:6, 
87:21, 100:21, 102:23, 
103:6, 124:8, 127:6, 127:13, 
131:14, 133:3, 133:24, 
137:5, 143:4, 147:5, 160:4, 
162:23, 164:11, 164:19, 
172:14, 175:20, 182:6, 
196:16, 200:6, 201:20 
looks [43] - 7:1, 9:21, 9:24, 
10:6, 10:19, 11:6, 15:17, 
17:5, 19:21, 20:21, 21:21, 
22:12, 24:4, 26:18, 26:20, 
26:22, 31:19, 31:23, 32:1, 
32:13, 32:17, 32:23, 36:19, 
37:16, 40:14, 41:4, 41:8, 
41:14, 43:9, 43:10, 43:16, 
43:17, 44:16, 45:20, 46:1, 
48:1, 84:19, 84:21, 96:3, 
143:6, 143:9, 143:19 

loud [1] - 192:6 


Page: 483 


Lovett [34] - 62:3, 62:10, 
62:13, 64:6, 65:8, 69:19, 
70:22, 71:5, 71:20, 97:24, 
98:23, 101:12, 103:21, 
108:22, 109:12, 110:9, 
125:8, 137:24, 139:10, 
139:24, 146:16, 148:10, 
148:25, 153:8, 158:12, 
161:12, 161:13, 161:24, 
162:12, 162:15, 163:8, 
193:11, 197:15 

LOVETT [3] - 62:7, 212:7, 
212:9 

Lovett's [2] - 152:12, 152:15 
low [14] - 78:11, 82:4, 85:12, 
85:24, 89:5, 90:12, 97:23, 
108:2, 131:4, 183:18, 
192:10, 192:12, 203:11, 
203:25 

lower [3] - 42:2, 142:21, 
200:22 

LSAT [1] - 117:3 

Lucas [3] - 147:15, 147:19, 
148:4 

lunch [4] - 109:19, 109:21, 
117:9, 117:13 

Luncheon [1] - 117:18 
ma'am [3] - 4:1, 59:23, 
167:15 

main [3] - 12:19, 87:17, 
153:24 

major [7] - 10:9, 63:8, 104:8, 
107:8, 108:14, 148:21, 
150:17 

majority [2] - 74:1, 136:4 
Malingering [7] - 93:20, 
93:25, 94:10, 94:13, 94:23, 
206:21, 207:14 
malingering [1] - 94:8 
manage [1] - 49:3 
managed [1] - 33:6 
management [1] - 45:14 
managing [1] - 195:3 
manner [6] - 26:7, 148:25, 
149:14, 154:12, 154:17, 
190:16 

manual [8] - 79:20, 81:8, 
84:25, 86:1, 86:3, 86:11, 
155:14, 155:19 

Manual [2] - 81:16, 170:7 


March jg] - 11:3, 11:6, 11:17, 


12:5, 102:18, 102:24 
margins [1] - 7:2 

Marie [2] - 1:22, 211:17 
mark [1] - 191:20 

marked [6] - 125:2, 125:9, 
126:3, 126:4, 126:5 
Market [1] - 1:9 

market [1] - 206:9 
marking [1] - 191:11 


EX 3-424 


Date Filed: 02/07/2020 


226 


MARY [1] - 2:3 
mary.vargas@steinvargas. 
com [1] - 2:6 

master [2] - 168:25, 188:21 
master's [2] - 66:22, 142:8 
masters [1] - 144:23 

match [1] - 108:2 

material [7] - 19:1, 49:19, 
49:20, 50:6, 54:15, 65:24 
materials [3] - 65:11, 108:13, 
150:6 

math [12] - 55:3, 78:2, 79:2, 
79:3, 79:9, 87:13, 101:17, 
158:9, 158:11, 158:15, 
177:11, 197:5 

matter [14] - 4:5, 38:19, 39:1, 
44:10, 45:1, 45:6, 45:20, 
114:18, 154:20, 166:7, 
173:8, 195:4, 209:25, 211:14 
maximum [2] - 10:11, 186:14 
MCAT [53] - 55:15, 55:16, 
56:5, 56:12, 56:13, 57:2, 
58:20, 59:10, 91:19, 99:18, 
100:12, 104:18, 104:25, 
105:16, 105:24, 106:1, 
106:5, 106:9, 106:16, 
106:19, 106:22, 107:6, 
107:13, 118:19, 124:17, 
124:23, 125:3, 127:7, 
127:14, 127:21, 127:23, 
128:5, 128:13, 128:18, 
129:4, 129:6, 129:7, 129:8, 
129:9, 129:14, 129:16, 
130:1, 133:3, 137:16, 156:1, 
156:3, 160:23, 161:1, 161:4, 
163:14, 194:2, 194:7 

mean [29] - 33:7, 69:21, 
79:10, 79:16, 91:4, 91:5, 
94:13, 115:16, 123:9, 124:5, 
124:13, 126:24, 137:10, 
137:11, 165:13, 181:20, 
188:10, 193:3, 194:22, 
194:25, 196:20, 201:18, 
209:1, 209:12, 210:1, 210:5, 
210:24, 210:25 

meaning [2] - 171:8, 187:24 
meaningful [3] - 198:9, 
198:16, 199:6 

means [6] - 94:14, 165:12, 
188:11, 188:12, 199:3, 210:5 
measure [17] - 82:11, 84:18, 
87:11, 89:20, 89:23, 93:24, 
115:2, 132:12, 162:13, 
162:14, 171:18, 196:13, 
197:9, 199:25, 200:12, 
200:14, 201:10 

measured [4] - 29:11, 86:13, 
104:15, 208:5 
measurements [3] - 29:13, 
185:11, 196:23 


Case: 20-1058 


measures [17] - 84:19, 
87:12, 89:21, 92:25, 93:6, 
93:8, 96:1, 109:6, 114:9, 
118:10, 119:10, 130:20, 
162:2, 163:11, 197:8, 208:6, 
210:22 

mechanics [1] - 48:7 
mechanism [2] - 92:2, 92:10 
mechanisms (1] - 45:14 
MEDICAL (1) - 1:5 

medical [24] - 22:7, 31:6, 
31:10, 34:21, 38:16, 39:15, 
40:16, 47:14, 48:24, 57:10, 
58:7, 58:10, 92:14, 105:9, 
106:2, 116:1, 116:6, 116:9, 
129:18, 136:24, 137:11, 
175:17, 183:20 

Medical [3] - 104:19, 104:21, 
117:1 

medication [11] - 113:15, 
113:18, 114:1, 114:2, 114:3, 
114:4, 114:9, 114:21, 115:2, 
137:15, 210:13 

medicine [g] - 45:21, 46:11, 
46:15, 46:16, 46:20, 49:25, 
50:1, 210:8 

meds (1] - 52:18 

meet [11] - 71:21, 77:3, 80:3, 
80:10, 108:5, 108:8, 122:16, 
145:14, 152:1, 152:16, 
175:12 

meeting [7] - 72:18, 80:5, 
80:6, 80:10, 135:10, 137:24, 
145:14 

meetings [3] - 136:4, 153:9, 
153:11 

meets [3] - 15:21, 63:5, 
78:14 


member [5] - 145:16, 145:18, 


169:19, 169:25, 170:4 
membership [1] - 169:23 
memberships [1] - 145:8 
memory [13] - 93:11, 93:12, 
93:15, 93:16, 93:21, 93:22, 
94:7, 94:15, 184:8, 200:18, 
201:1, 207:18 

Memory [7] - 93:20, 93:25, 
94:10, 94:13, 94:23, 206:21, 
207:13 

mental [5] - 45:13, 171:9, 
171:11, 182:2, 182:15 
Mental [2] - 81:16, 170:7 
mention [5] - 7:10, 13:8, 
79:11, 85:16, 102:4 
mentioned [17] - 4:13, 27:22, 
68:22, 76:3, 86:1, 86:22, 
95:17, 97:22, 99:21, 100:11, 
102:5, 115:5, 150:10, 177:9, 
189:14, 196:22 

mentoring [1] - 68:7 


Document: 14-2 


mess [1] - 28:7 

message [1] - 6:20 

met [7] - 23:2, 72:4, 122:24, 
136:16, 160:18, 177:1, 179:4 
method [1] - 82:15 

MEW [34] - 2:10, 62:2, 62:12, 
64:24, 65:7, 70:22, 71:17, 
71:19, 82:20, 88:2, 88:5, 
98:1, 98:4, 98:6, 98:8, 104:6, 
107:16, 109:12, 138:1, 
138:6, 138:9, 138:17, 139:2, 
141:3, 141:7, 146:8, 146:20, 
146:22, 147:3, 147:4, 
150:19, 166:16, 166:20, 
167:1 

MICHAEL (1 - 2:3 
michael.stein@ 
steinvargas.com [1] - 2:6 
Michigan [7] - 142:8, 155:10, 
168:25, 169:1, 169:2, 
169:12, 169:16 

mics [1] - 4:4 

middle [16] - 11:15, 16:18, 
27:1, 47:25, 57:9, 100:25, 
131:22, 131:25, 156:14, 
157:3, 158:20, 159:25, 
160:9, 181:15, 191:2, 204:6 
midway [1] - 147:13 

might [18] - 3:19, 7:17, 20:8, 
22:14, 69:13, 72:17, 92:2, 
113:25, 114:2, 116:20, 
124:25, 143:11, 161:12, 
178:13, 178:14, 181:19, 
182:25, 197:7 

migraines [1] - 13:8 

mild [1] - 96:11 

million [3] - 102:11, 102:12 
mind [2] - 119:22, 182:10 
minimally [2] - 86:9, 86:10 
minimum [1] - 12:9 

minute [9] - 26:16, 75:13, 
86:16, 86:20, 97:24, 98:4, 
137:19, 193:14, 205:1 
minutes [8] - 33:25, 61:9, 
61:10, 166:8, 191:14, 
191:24, 193:11, 206:14 
misapplication [1] - 82:5 
miscalculated [1] - 112:2 
miscommunication [1] - 
50:5 

miserable [1] - 206:13 
misread [2] - 187:7, 187:12 
misreading [1] - 190:13 
missed [4] - 52:12, 110:4, 
153:12, 167:13 

missing [1] - 73:14 
mistakes [3] - 75:19, 185:7, 
186:8 

misunderstanding [1] - 
172:3 


Page: 484 


Mitchell [2] - 1:22, 211:17 
mitigating [3] - 114:8, 
114:16, 115:2 

MLE (1) - 63:15 

model [11] - 82:21, 147:24, 
148:1, 154:19, 155:12, 
164:20, 197:17, 197:20, 
197:24, 197:25, 198:4 
moderate [2] - 10:22, 24:8 
Modification [2] - 170:19, 
170:20 

mom [4] - 9:11, 9:17, 14:25, 
17:7 

moment(7] - 25:18, 35:16, 
35:17, 54:19, 61:5, 127:6, 
166:5 

moments [1] - 48:20 
month [2] - 53:8, 157:18 
months [1] - 67:3 
morning [10] - 3:2, 4:13, 
48:12, 48:19, 57:4, 62:13, 
62:14, 133:14, 134:5, 211:6 
most [36] - 10:8, 37:10, 
37:11, 44:17, 45:13, 46:3, 
46:23, 67:13, 76:16, 81:8, 
92:7, 93:4, 98:15, 135:12, 
148:2, 152:10, 153:12, 
158:12, 173:19, 173:20, 


177:7, 184:7, 185:20, 190:2, 


190:7, 191:23, 193:20, 


193:21, 195:1, 195:2, 201:5, 


206:12, 206:24, 207:2 
mostly [4] - 33:9, 56:14, 
56:17, 193:10 

mother [9] - 9:4, 9:7, 16:20, 
34:1, 179:12, 202:21, 
202:23, 202:24, 208:13 
motivated [1] - 92:12 
motivation [5] - 92:11, 
92:16, 92:24, 93:1, 93:9 
move [3] - 20:12, 20:14, 
204:15 

moved [2] - 54:24, 59:1 
movie [2] - 57:15, 57:18 
moving [2] - 16:12, 136:13 


MR [99] - 3:8, 3:12, 4:6, 4:12, 


6:16, 6:18, 14:17, 14:20, 
15:2, 17:21, 17:23, 18:1, 
19:2, 19:14, 19:16, 20:5, 
20:15, 20:18, 20:20, 21:3, 
22:11, 27:24, 27:25, 30:7, 
30:25, 35:15, 35:16, 35:20, 
35:23, 48:5, 48:7, 48:11, 
58:15, 58:18, 59:22, 60:1, 
60:11, 60:17, 60:19, 60:22, 
60:25, 61:4, 61:9, 61:11, 
61:12, 61:15, 61:22, 65:4, 
71:3, 82:16, 88:1, 98:7, 
103:19, 104:2, 107:9, 
109:14, 109:17, 109:20, 


EX 3-425 


Date Filed: 02/07/2020 
22] 


109:22, 109:24, 110:2, 
110:4, 110:8, 117:7, 118:1, 
125:7, 125:14, 125:18, 
127:10, 127:12, 136:14, 
137:19, 137:22, 138:4, 
138:13, 146:14, 146:25, 
147:2, 150:22, 151:8, 151:9, 
151:11, 166:5, 166:11, 
166:13, 166:19, 167:17, 
168:3, 168:8, 168:10, 174:2, 
174:8, 174:11, 188:19, 
188:25, 195:7, 195:13, 
211:2, 211:7 

MS [51] - 3:4, 3:16, 3:22, 
14:15, 14:23, 18:22, 19:11, 
19:24, 20:24, 22:9, 30:1, 
30:3, 30:23, 48:18, 58:13, 
62:2, 62:12, 64:24, 65:7, 
70:22, 71:17, 71:19, 82:20, 
88:2, 88:5, 98:1, 98:4, 98:6, 
98:8, 104:6, 107:16, 109:12, 
138:1, 138:6, 138:9, 138:17, 
139:2, 141:3, 141:7, 146:8, 
146:20, 146:22, 147:3, 
147:4, 150:19, 166:16, 
166:20, 167:1, 167:5, 
167:11, 167:16 

multiple [11] - 16:19, 55:24, 
55:25, 74:25, 84:22, 105:4, 
105:5, 107:14, 109:4, 123:8, 
142:19 

must [1] - 133:15 

mutually [2] - 177:13 

name [g] - 10:17, 39:25, 
62:9, 138:24, 155:22, 
167:24, 178:18, 203:14 
named [1] - 147:14 

names [1] - 32:16 

narrowly [1] - 79:17 
National [3] - 116:25, 
169:21, 169:23 
NATIONAL [1] - 1:5 

nature [4] - 16:12, 184:13, 
187:2, 199:2 

NBME [64] - 17:12, 18:10, 
22:8, 23:18, 28:22, 29:2, 
38:17, 38:19, 38:23, 38:25, 
39:5, 39:8, 39:13, 39:17, 
39:20, 39:25, 41:10, 41:11, 
43:11, 62:15, 62:21, 63:3, 
63:20, 63:25, 64:20, 65:12, 
66:7, 72:11, 72:13, 72:24, 
73:2, 73:7, 73:10, 73:19, 
73:22, 108:23, 116:13, 
116:21, 123:1, 129:21, 
134:24, 135:1, 135:8, 
135:21, 136:10, 137:23, 
139:5, 140:2, 140:18, 
140:22, 148:23, 149:4, 
149:9, 149:12, 149:15, 


Case: 20-1058 


149:19, 153:4, 153:16, 
154:5, 156:11, 156:21, 
163:16, 164:5, 164:14 
NBME's [2] - 130:22, 136:9 
NE [1] - 2:4 

near [2] - 160:23, 204:17 
necessarily [4] - 29:22, 
49:15, 54:16, 184:2 
necessary [4] - 31:21, 60:21, 
110:1, 167:14 

necessity [1] - 57:18 

need [20] - 11:7, 61:5, 78:20, 
92:20, 100:7, 103:9, 103:11, 
107:23, 108:20, 118:14, 
118:17, 119:24, 135:15, 
148:10, 151:6, 157:25, 
176:11, 182:25, 200:8, 
201:14 

needed [9] - 6:12, 14:4, 
53:25, 54:18, 94:21, 97:2, 
104:13, 137:11, 166:25 
needing [1] - 16:20 

needs [12] - 26:12, 74:14, 
109:10, 114:12, 114:15, 
114:17, 134:13, 137:12, 
199:7, 210:17, 210:20, 
210:21 

negative [7] - 76:14, 76:17, 
76:19, 77:7, 195:6, 209:1, 
210:1 

Neil [5] - 10:17, 24:9, 51:22, 
57:8, 202:22 

Nelson [18] - 84:11, 84:14, 
84:25, 85:19, 86:7, 86:14, 
123:25, 124:14, 162:10, 
162:13, 192:14, 192:18, 
192:24, 193:2, 193:4, 193:8, 
194:6, 210:23 
Nelson-Denny [18] - 84:11, 
84:14, 84:25, 85:19, 86:7, 
86:14, 123:25, 124:14, 
162:10, 162:13, 192:14, 
192:18, 192:24, 193:2, 
193:4, 193:8, 194:6, 210:23 
neuro [2] - 42:11, 50:23 
neurobehavioral [1] - 34:2 
neurodevelopmental [2] - 
83:3, 83:5 

neurological [1] - 171:3 
neurology [4] - 49:23, 49:24, 
51:16, 53:9 
neuropsychological [2] - 
207:19, 209:18 
neuropsychologist [1] - 
23:15 

neuropsychology [1] - 169:7 
Neuropsychology [2] - 
169:22, 169:24 

never [13] - 35:10, 81:24, 
94:23, 121:12, 129:5, 129:8, 


Document: 14-2 


129:9, 129:18, 130:17, 
136:16, 136:19, 159:1, 
182:10 

nevertheless [2] - 70:15, 
165:19 

New [6] - 1:17, 67:1, 67:7, 
69:22, 117:1, 117:2 


new [6] - 48:24, 49:5, 141:24, 


159:16, 159:23, 185:20 
next [29] - 6:7, 8:25, 9:14, 
13:24, 16:10, 21:2, 30:4, 
32:13, 40:10, 44:23, 54:24, 
59:2, 59:25, 60:20, 61:6, 
132:11, 138:16, 167:18, 
179:13, 179:18, 180:7, 
185:21, 186:12, 186:15, 
189:18, 189:24, 205:2, 
205:9, 205:22 

Nicotinic [1] - 37:3 

night [2] - 3:9, 117:13 


nine [10] - 17:14, 18:9, 18:15, 


62:18, 75:18, 75:20, 134:24, 
134:25, 135:12, 157:4 
nine-page [2] - 17:14, 18:9 
NO [2] - 1:3, 212:21 
nobody [1] - 176:10 

non [9] - 91:7, 91:11, 92:1, 
93:12, 93:22, 94:25, 185:4, 
185:8 

non-credible {6] - 91:7, 
91:11, 92:1, 93:12, 93:22, 
94:25 

non-dyslexic [2] - 185:4, 
185:8 

non-impaired [1] - 185:8 
none [2] - 178:3, 194:19 
nonetheless [1] - 77:21 
nonverbal [2] - 12:25, 184:8 
nonverbally [1] - 201:4 
normally [1] - 94:13 
norms [1] - 162:5 
Northwestern [3] - 142:11, 
142:18, 144:11 

note [9] - 5:7, 20:5, 34:10, 
50:12, 51:1, 51:9, 51:10, 
51:11, 206:8 

notebook [1] - 146:24 
notebooks [1] - 146:23 
noted [1] - 78:8 

notes [2] - 90:3, 127:14 
nothing [1] - 94:19 

notice [1] - 136:12 

notified [1] - 3:9 
notoriously [1] - 151:19 
notwithstanding [1] - 20:11 


number [17] - 6:16, 8:1, 84:7, 


91:25, 96:13, 97:22, 100:16, 
126:8, 159:12, 160:2, 160:7, 
183:18, 186:18, 196:25, 
197:2, 204:8, 210:25 


Page: 485 


numbered [2] - 6:7, 160:5 
numbers [10] - 30:10, 30:15, 
33:17, 85:7, 88:3, 125:22, 
160:8, 182:14 

NW [1] - 2:11 

oath [2] - 3:25, 117:23 

OB [1] - 51:1 

object [3] - 19:1, 71:11, 
103:19 

objection [15] - 14:15, 19:5, 
20:3, 20:14, 30:1, 30:23, 
65:3, 65:4, 82:16, 103:25, 
107:9, 138:1, 167:6, 174:8, 
195:8 

objections [2] - 137:25, 
141:5 

objective [5] - 29:13, 78:13, 
97:7, 152:3, 152:18 
objects [1] - 94:2 
observations [4] - 182:3, 
182:16, 182:21, 182:22 
observe [1] - 183:4 

obtain [5] - 53:15, 85:2, 
87:15, 89:1, 90:6 

obtained [4] - 34:12, 94:22, 
111:4, 163:2 

obtaining [1] - 101:2 
obviously [2] - 61:24, 99:19 
occasional [1] - 151:1 
occasionally [2] - 70:6, 
117:4 

occasions [1] - 23:3 
occupational [3] - 78:7, 
99:4, 99:5 

occur [6] - 175:6, 199:5, 
200:1, 200:20, 202:4, 202:6 
occurred [4] - 61:17, 93:14, 
172:18, 202:9 

occurring [1] - 200:23 
occurs [2] - 200:4, 200:22 
October [2] - 33:22, 103:1 
offer [4] - 137:22, 141:4, 
146:8, 174:2 

offers [1] - 70:22 

offhand [1] - 164:10 

office [3] - 98:25, 209:2, 
209:7 
Official [2] - 1:22, 211:17 
official [2] - 79:19, 95:17 
officially [1] - 67:4 
offset [1] - 204:3 

often [9] - 74:17, 85:22, 
86:10, 97:10, 121:11, 
172:19, 185:7, 200:16, 
200:23 

oftentimes [1] - 185:3 
Ohio [2] - 32:2, 137:9 
old [1] - 195:25 

older [2] - 96:21, 151:1 
olds [1] - 90:24 


EX 3-426 


Date Filed: 02/07/2020 


228 


omitted [1] - 187:7 

once [2] - 43:3, 43:4 

one [108] - 8:22, 9:10, 10:12, 
12:3, 12:10, 13:3, 13:17, 
16:7, 17:6, 18:6, 23:5, 25:18, 
26:17, 29:3, 31:8, 32:13, 
33:6, 35:17, 40:4, 43:6, 43:8, 
43:21, 49:23, 51:12, 51:17, 
52:23, 53:3, 55:16, 60:6, 
60:12, 61:15, 63:1, 63:5, 
67:14, 69:15, 73:2, 74:19, 
76:4, 76:10, 78:17, 83:14, 
84:11, 84:14, 86:15, 86:20, 
92:8, 93:18, 96:10, 98:4, 
100:1, 100:9, 104:13, 
106:11, 112:7, 113:1, 115:5, 
116:4, 116:23, 118:16, 
119:16, 121:2, 122:4, 
122:23, 122:24, 124:6, 
125:11, 126:11, 128:18, 
129:10, 129:13, 137:19, 
143:9, 147:2, 151:5, 151:8, 
151:12, 156:9, 156:23, 
157:25, 158:13, 158:14, 
159:25, 161:24, 173:5, 
173:7, 176:19, 176:23, 
177:14, 177:15, 183:18, 
185:21, 186:13, 186:15, 
187:8, 189:9, 190:25, 
193:14, 195:11, 198:15, 
199:21, 199:22, 205:7, 
206:24, 207:2 

one-day [1] - 60:12 
one-to-one [1] - 118:16 
ones [9] - 13:4, 55:3, 55:10, 
56:1, 86:22, 98:13, 98:14, 
179:24, 191:19 

online [1] - 124:14 

onset [1] - 95:24 

operating [1] - 92:8 
opinion [16] - 15:22, 65:9, 
91:1, 91:13, 97:3, 108:5, 
108:8, 108:13, 139:12, 
148:11, 150:14, 150:16, 
150:18, 158:24, 173:8, 
210:16 

opinions [5] - 66:6, 140:25, 
141:1, 141:15, 141:23 
opportunities [1] - 146:5 
opportunity [4] - 7:22, 54:18, 
104:3, 125:1 

opposed [5] - 72:18, 114:15, 
126:19, 160:15, 185:8 
opposite [2] - 92:18, 108:12 
opposition [1] - 65:1 
optimal [1] - 201:6 

oral [16] - 54:13, 87:14, 
87:19, 89:21, 171:17, 185:1, 
185:12, 186:1, 186:18, 
186:19, 187:10, 187:15, 


Case: 20-1058 


188:2, 189:2, 208:6, 210:22 
Oral [4] - 89:16, 112:10, 
187:23, 190:8 

order [16] - 3:1, 3:7, 3:10, 
15:14, 29:16, 56:19, 56:21, 
56:25, 60:20, 61:19, 84:8, 
118:12, 166:25, 186:15, 
194:10, 198:17 

organic [3] - 32:5, 40:14, 
54:7 

Organic [1] - 37:14 
organization [1] - 146:4 
organizations [3] - 145:10, 
200:15, 209:17 

organize [2] - 10:20, 28:7 
originally [4] - 22:4, 48:25, 
81:24, 95:21 

OSCE [1] - 50:23 

OSCEs [1] - 50:10 
Osteopathic [1] - 116:25 
OSU [1] - 54:4 

otherwise [3] - 61:6, 93:11, 
176:6 

outside [3] - 24:9, 99:6, 
135:22 
overactive/hyperactive [1] - 
74:16 

overall [17] - 44:22, 71:4, 
88:24, 89:3, 89:6, 96:9, 
98:13, 101:17, 102:18, 
102:21, 103:2, 106:9, 
128:10, 178:16, 183:15, 
197:8, 199:13 

overlap [1] - 173:10 
overruled [6] - 19:5, 19:12, 
22:10, 104:1, 107:10, 195:9 
Overton [1] - 27:23 
Overton's [2] - 26:1 
overwhelming [1] - 91:15 
own [6] - 49:4, 57:24, 82:17, 
165:25, 173:25, 207:12 
P-19A [2] - 125:9, 127:13 
P-21 [3] - 168:13, 178:24, 
180:25 

P-34 [6] - 135:15, 135:18, 
135:20, 137:23, 138:3, 
212:24 

p-m [7] - 26:22, 27:4, 117:18, 
166:9, 211:9 

P21 [1] - 178:15 

PA [1] - 1:9 

package [1] - 120:1 

page [192] - 5:14, 6:6, 6:7, 
6:17, 7:5, 7:6, 7:25, 8:3, 
8:25, 9:10, 9:14, 10:4, 11:6, 
11:10, 11:15, 11:24, 12:13, 
12:17, 13:7, 13:8, 14:9, 
15:17, 17:5, 17:14, 17:18, 
18:2, 18:8, 18:9, 23:19, 24:4, 
24:20, 26:4, 26:10, 26:21, 


Document: 14-2 


27:1, 27:2, 27:24, 28:3, 
28:24, 31:15, 32:1, 33:17, 
33:18, 33:20, 34:11, 34:18, 
34:20, 35:14, 35:15, 35:20, 
35:25, 36:16, 40:10, 40:25, 
42:12, 42:18, 43:10, 44:13, 
44:23, 45:3, 45:19, 46:11, 
47:5, 47:21, 69:10, 73:14, 
84:6, 85:6, 85:7, 87:16, 88:1, 
88:2, 88:3, 88:20, 97:25, 
98:1, 98:2, 98:3, 99:15, 
99:16, 100:13, 100:20, 
100:24, 125:24, 125:25, 
126:8, 128:9, 128:10, 
128:11, 131:11, 131:14, 
131:25, 132:7, 132:9, 
132:11, 142:20, 142:23, 
143:17, 145:5, 145:9, 
147:13, 147:14, 151:24, 
156:13, 156:14, 157:4, 
159:11, 159:12, 160:1, 
160:3, 160:8, 160:23, 
168:17, 178:16, 178:17, 
179:2, 179:18, 180:25, 
181:1, 181:2, 181:24, 
181:25, 182:1, 182:2, 182:7, 
182:9, 182:11, 182:14, 
182:15, 183:13, 183:15, 
184:17, 184:18, 184:19, 
185:13, 185:22, 185:23, 
187:15, 188:2, 189:15, 
189:16, 189:18, 189:24, 
190:4, 190:15, 190:25, 
191:1, 191:2, 192:16, 
192:17, 192:22, 199:12, 
199:13, 199:16, 199:17, 
201:20, 201:22, 202:12, 
202:13, 203:20, 203:21, 
204:6, 204:7, 204:10, 
204:16, 204:17, 205:3, 
205:9, 206:15, 206:16 
PAGE (1) - 212:21 

pages [18] - 5:22, 6:6, 9:17, 
10:14, 18:15, 26:15, 26:23, 
27:10, 30:14, 68:9, 85:5, 
89:19, 96:3, 125:21, 130:25, 
178:24, 184:22 

paid [2] - 135:1, 135:2 

pain [3] - 52:11, 52:15, 52:17 
painting [2] - 35:6, 36:3 
panic [1] - 158:22 

paper [9] - 35:7, 36:3, 37:11, 
39:7, 39:8, 39:12, 72:17, 
73:13, 73:14 

papers [1] - 73:6 
paragraph [31] - 12:19, 
15:19, 16:1, 16:8, 27:6, 
33:24, 55:12, 100:21, 
100:23, 126:12, 126:14, 
126:18, 126:19, 126:22, 


Page: 486 


128:11, 128:23, 132:9, 
151:21, 151:22, 151:24, 
152:14, 152:15, 156:13, 
156:24, 157:3, 158:4, 
158:18, 158:21, 160:1, 
205:22 

paragraphs [1] - 51:4 
pardon [1] - 17:21 

parent [6] - 79:23, 143:22, 
146:4, 165:5, 165:8 
parents [5] - 57:8, 57:16, 
146:3, 146:5, 164:18 

part [40] - 7:20, 21:14, 44:11, 
49:24, 49:25, 50:1, 53:10, 
70:4, 70:9, 70:12, 70:14, 
71:22, 81:3, 84:4, 85:1, 
95:16, 97:10, 99:10, 102:5, 
105:21, 120:1, 123:12, 
127:7, 144:8, 151:23, 152:1, 
152:15, 159:13, 169:10, 
178:1, 180:1, 180:2, 180:24, 
183:1, 185:10, 192:25, 
193:1, 193:22, 206:7 
particular [23] - 37:5, 42:16, 
42:19, 65:22, 67:10, 71:12, 
71:13, 72:11, 86:23, 92:2, 
102:21, 103:4, 117:5, 122:6, 
123:10, 124:14, 131:17, 
132:25, 142:16, 146:14, 
172:14, 189:8, 201:13 
particularly [6] - 50:23, 68:8, 
124:25, 173:23, 176:16, 
198:19 

parts [2] - 94:9, 153:1 

pass [4] - 53:1, 53:4, 70:3, 
188:22 

passage [20] - 54:23, 55:2, 
55:6, 55:25, 56:1, 56:18, 
56:20, 57:2, 86:15, 90:1, 
100:16, 100:22, 125:25, 
126:1, 126:20, 128:24, 
130:5, 130:6 

passages [13] - 55:24, 56:3, 
84:22, 84:23, 87:21, 87:22, 
89:24, 90:3, 100:14, 105:13, 
186:2, 186:13, 190:22 
passed [3] - 50:20, 50:25, 
58:8 

passing [2] - 37:21, 69:23 
past [7] - 117:6, 135:12, 
143:7, 168:19, 175:2, 
175:23, 175:24 

paste [1] - 6:1 

patient [5] - 33:25, 45:15, 
51:7, 56:24, 130:16 
patients [4] - 50:11, 70:4, 
144:4, 144:5 

pattern [2] - 132:22, 209:16 
patterned [1] - 206:9 
patterns [2] - 158:13, 209:14 


EX 3-427 


Date Filed: 02/07/2020 


229 


pause [1] - 57:19 

pay [1] - 76:7 

paying [3] - 74:15, 76:5, 77:8 
PDF [1] - 73:5 

peer [4] - 36:22, 68:3, 68:11, 
68:13 

peer-reviewed [4] - 36:22, 
68:3, 68:11, 68:13 

peers [4] - 88:11, 89:10, 
89:12, 90:21 

penalty [4] - 55:22, 55:23, 
59:17, 59:19 

pencil [1] - 191:19 

Penn [1] - 66:21 
PENNSYLVANIA (1) - 1:1 
people [43] - 11:22, 14:13, 
14:14, 24:9, 58:5, 115:22, 
115:23, 116:1, 116:4, 116:5, 
120:17, 121:18, 124:9, 
130:1, 130:4, 153:23, 
153:25, 158:13, 164:20, 
165:18, 172:9, 173:5, 
173:22, 173:24, 176:6, 
176:19, 181:17, 181:22, 
184:7, 188:12, 188:13, 
188:17, 191:23, 200:21, 
200:23, 201:5, 201:24, 
202:4, 202:5, 202:10, 
206:12, 207:17, 209:22 
people's [1] - 134:11 

per [2] - 32:21, 122:11 
percent [34] - 6:15, 8:4, 8:23, 
11:7, 11:16, 11:18, 11:25, 
12:16, 41:3, 44:16, 86:23, 
87:1, 88:10, 88:12, 89:8, 
89:11, 89:12, 98:19, 102:19, 
102:22, 103:3, 103:5, 
103:17, 106:10, 181:22, 
188:12, 188:13, 193:15, 
193:17, 199:8, 200:22, 
202:10, 210:2, 210:4 
percentage [1] - 116:16 
percentile [43] - 56:8, 56:9, 
58:22, 59:4, 59:8, 81:21, 
85:11, 85:13, 85:25, 86:2, 
87:25, 89:7, 90:9, 90:14, 
90:20, 98:17, 102:19, 
102:22, 103:2, 103:4, 106:9, 
106:13, 131:2, 131:4, 
131:16, 131:19, 132:2, 
132:4, 132:5, 132:10, 
132:11, 132:13, 147:15, 
147:16, 148:5, 148:19, 
148:20, 187:17, 187:19, 
188:5, 188:8, 188:9, 189:20, 
189:24, 196:20, 197:11, 
197:12 

perceptual [2] - 184:7, 201:3 
perfect [1] - 94:11 

perform [15] - 13:20, 70:8, 


Case: 20-1058 


82:12, 89:12, 92:6, 92:13, 
92:20, 94:7, 97:17, 98:10, 
102:17, 103:8, 143:14, 
144:7, 210:10 
Performance [5] - 39:25, 
43:12, 97:9, 203:9, 203:15 
performance [57] - 40:13, 
40:25, 41:6, 42:1, 42:2, 42:3, 
42:5, 44:18, 45:12, 45:15, 
45:17, 46:3, 46:6, 46:22, 
47:13, 48:21, 58:19, 75:3, 
77:10, 78:4, 78:6, 78:7, 
78:24, 80:13, 83:19, 85:16, 
85:21, 91:18, 91:19, 91:23, 
93:7, 93:8, 94:17, 98:16, 
103:8, 103:13, 104:7, 106:7, 
106:13, 106:16, 106:19, 
106:22, 107:6, 109:5, 
127:23, 137:5, 152:4, 
152:18, 188:21, 192:19, 
196:7, 198:24, 201:12, 
202:8, 207:10, 208:5 
performances [1] - 188:11 
performed [11] - 22:19, 
23:13, 46:4, 58:22, 70:11, 
72:7, 107:2, 107:3, 107:4, 
132:17, 161:14 

performing [5] - 82:10, 
89:11, 103:17, 148:5, 154:16 
perhaps [3] - 79:3, 100:6, 
122:16 

period [3] - 31:22, 80:23, 
120:12 

PERKINS [1] - 2:9 
permanent [1] - 19:10 
permitted [1] - 120:8 
person [23] - 23:2, 37:9, 
71:22, 72:18, 119:4, 119:12, 
119:13, 120:9, 120:10, 
124:3, 154:11, 159:6, 
160:19, 164:25, 171:5, 
171:14, 172:11, 173:2, 
180:16, 185:3, 186:4, 
194:10, 207:8 

person's [1] - 119:15 
personal [12] - 5:16, 57:22, 
72:22, 79:8, 134:18, 156:15, 
156:17, 156:25, 157:4, 
157:13, 157:21 

personality [2] - 75:4, 75:5 
personally [4] - 72:4, 72:8, 
132:16, 159:3 

pertain [2] - 68:14, 209:11 
PhD [3] - 66:23, 142:9, 169:1 
Philadelphia [1] - 1:9 
phone (4) - 9:19, 17:22, 
175:14, 176:2 
photocopied [1] - 73:15 
phrase [2] - 190:21, 190:22 
phrases [2] - 190:19, 190:20 


Document: 14-2 


physical [4] - 51:6, 105:1, 
105:3, 105:6 

physician [5] - 122:10, 
122:12, 122:17, 122:20, 
122:25 

physics [1] - 55:20 
physiological [1] - 171:3 
physiology [1] - 41:8 
picked [1] - 94:23 

pictures [2] - 5:23, 6:1 
piece [4] - 73:13, 73:14, 
111:13, 193:8 

pieces [2] - 103:15, 109:4 
place [2] - 49:13, 82:2 
places [2] - 101:8, 184:22 
plaintiff [4] - 167:13, 167:17, 
175:10 

Plaintiff [3] - 1:3, 1:18, 2:7 
Plaintiff's [1] - 147:5 
plaintiff's [4] - 135:14, 
146:24, 167:4, 168:11 
plaintiffs [2] - 60:4, 138:10 
plan [1] - 144:23 

planned [1] - 188:19 

play [3] - 115:2, 156:18, 
188:20 

playing [1] - 188:22 
pleasure [1] - 57:24 

plus [1] - 179:25 

point [33] - 7:16, 8:15, 11:11, 
13:23, 19:17, 21:4, 21:15, 
21:21, 22:12, 22:18, 23:17, 
36:7, 44:5, 63:20, 63:23, 
73:25, 77:5, 82:16, 100:1, 
100:9, 103:20, 119:8, 121:2, 
122:16, 122:23, 122:24, 
144:19, 153:18, 160:2, 
165:3, 186:23, 188:19, 
203:14 

pointed [2] - 50:24, 162:12 
pointers [1] - 49:3 

points [4] - 17:12, 21:25, 
24:1, 71:12 

policies [1] - 170:1 
political [2] - 121:6, 121:15 
poor [6] - 78:4, 78:6, 83:18, 
83:19, 90:17, 98:19 
poorly [3] - 77:2, 82:3, 
173:22 

population [16] - 85:23, 
88:13, 89:8, 89:9, 90:23, 
98:20, 102:14, 102:16, 
103:5, 105:25, 106:6, 
115:24, 199:6, 200:1, 200:4, 
202:10 

portion [7] - 50:21, 51:11, 
56:16, 85:1, 86:14, 102:4, 
105:10 

portions [5] - 88:16, 88:17, 
110:22, 111:22 


Page: 487 


position [5] - 32:19, 33:1, 
67:2, 142:12, 142:14 
positive [1] - 195:5 
possesses [1] - 128:12 
possibility [1] - 61:2 
possible [6] - 10:8, 22:22, 
79:25, 118:24, 119:13, 158:2 
possibly [2] - 31:8, 92:13 
post [4] - 32:17, 169:3, 
169:6, 169:9 

post-doc [1] - 169:6 
post-doctoral [1] - 169:3 
post-graduation [1] - 32:17 
potential [1] - 82:12 
potentially [1] - 81:20 
practice [13] - 70:1, 70:5, 
70:7, 71:7, 122:20, 127:18, 
143:25, 144:8, 150:23, 
153:21, 153:24, 169:10, 
209:2 

practitioner [2] - 154:6, 
154:7 

practitioners [2] - 82:25, 
154:3 

preceding [1] - 27:10 
precise [2] - 97:18, 196:14 
preclude [1] - 158:17 
preference [1] - 60:3 
preferred [2] - 80:8, 200:14 
preliminary [3] - 19:9, 21:22, 
64:25 

PRELIMINARY (1] - 1:5 
premedical [1] - 105:8 
preparation [1] - 9:3 
prepare [3] - 28:11, 28:12, 
124:5 

prepared [12] - 1:24, 6:24, 
7:2, 11:3, 12:13, 15:10, 20:8, 
28:14, 31:6, 65:23, 140:11, 
141:12 

prepares [1] - 38:20 
preparing [3] - 5:12, 24:25, 
34:2 

prescribed [1] - 114:21 
presence [3] - 112:7, 115:6, 
198:9 

present [14] - 68:2, 68:25, 
74:22, 74:24, 80:4, 96:11, 
96:22, 108:11, 120:3, 
124:22, 125:5, 172:20, 
180:14, 181:8 
presentation [3] - 12:25, 
135:21, 137:23 
presentations [5] - 36:17, 
143:19, 143:21, 143:22, 
17211 

presenter (1] - 135:25 
presently [1] - 70:13 
presents [1] - 145:23 
president [1] - 122:5 


EX 3-428 


Date Filed: 02/07/2020 


230 


press [1] - 97:11 

pressing [1] - 97:12 
presumably [2] - 20:6, 27:8 
presume [1] - 165:24 
pretty [13] - 46:10, 55:23, 
57:20, 57:21, 65:16, 65:20, 
67:14, 96:18, 176:16, 
191:13, 202:6, 202:11, 
202:23 

prevailing [1] - 148:1 
prevalent [1] - 151:20 
prevent [1] - 122:12 
previous [1] - 121:13 
previously [4] - 3:25, 74:9, 
117:23, 181:18 

primarily [13] - 143:24, 
144:22, 149:23, 150:24, 
150:25, 171:15, 171:18, 
172:6, 173:24, 179:23, 
189:7, 194:8, 203:1, 207:6, 
209:12, 209:23 

primary [7] - 67:16, 113:12, 
134:18, 144:9, 187:10, 
208:7, 209:18 

private [5] - 41:22, 44:1, 
153:21, 154:6, 169:10 
privilege [5] - 14:15, 18:23, 
19:25, 20:6, 20:7 
privileged [1] - 19:1 
problem [10] - 78:10, 81:10, 
110:5, 115:19, 173:9, 
173:19, 194:18, 197:25, 
198:4, 198:18 

problems [24] - 76:13, 78:12, 
84:17, 93:11, 93:12, 93:15, 
93:17, 93:22, 94:15, 96:17, 
100:4, 100:10, 120:15, 
121:1, 121:3, 152:2, 152:17, 
173:11, 180:5, 180:13, 
180:14, 201:4 

procedure [2] - 35:18, 
113:22 

procedures [1] - 32:8 
proceed [10] - 3:3, 3:15, 
4:10, 48:15, 61:18, 71:12, 
71:16, 109:16, 117:25, 
166:10 

proceeding [2] - 19:7, 
133:19 

proceedings [1] - 211:14 
Proceedings [2] - 1:24, 
211:9 

process [4] - 7:13, 7:23, 
16:12, 52:13 

processing [6] - 184:9, 
184:10, 200:17, 201:1, 
201:13, 202:9 

produce [1] - 209:15 
produced [6] - 5:8, 5:9, 19:3, 
26:7, 65:25, 141:20 


Case: 20-1058 


produces [1] - 187:24 
product [12] - 14:16, 18:23, 
19:24, 20:8, 20:11, 20:13, 
20:23, 22:9, 27:8, 30:1, 
30:23, 30:24 

profession [2] - 82:14, 82:22 
professional [12] - 15:22, 
139:12, 143:23, 145:8, 
146:4, 148:11, 154:17, 
158:24, 169:19, 208:18, 
209:17, 209:22 
professionals [3] - 145:12, 
146:6 

professor [7] - 54:6, 54:7, 
67:6, 67:17, 67:18, 142:13, 
150:23 

Professor [18] - 125:8, 
136:6, 137:24, 139:10, 
146:15, 148:25, 152:12, 
152:14, 153:8, 161:12, 
161:13, 161:24, 162:15, 
163:8, 166:14, 197:15 
professors [1] - 67:19 
Profile [2] - 39:25, 43:12 


profile [6] - 40:13, 42:1, 75:5, 


79:5, 119:9, 119:15 
program [9] - 53:6, 120:5, 
120:9, 158:5, 158:8, 158:11, 
169:3, 169:9, 170:1 
programs [1] - 79:21 
progress [1] - 68:11 
progressively [1] - 89:25 
promoted [1] - 198:19 
prompt [3] - 10:3, 10:10, 
96:15 

prompts [2] - 95:12, 95:19 
pronunciation [1] - 87:10 
proper [3] - 32:8, 35:18, 
145:3 

properly [2] - 112:8, 112:23 
provide [17] - 15:14, 31:21, 
39:6, 39:9, 53:19, 53:22, 
54:1, 63:1, 63:24, 64:2, 
84:16, 101:22, 101:25, 
139:12, 140:1, 156:21, 
156:23 

provided [21] - 4:22, 6:11, 
9:7, 9:8, 10:15, 15:5, 15:14, 
19:22, 25:8, 36:6, 39:7, 
41:22, 42:9, 43:19, 45:10, 
66:4, 72:2, 133:17, 136:24, 
152:10 

provides [6] - 101:1, 114:8, 
133:7, 146:4, 175:3, 196:19 
providing [2] - 31:22, 34:1 
provision [2] - 67:12, 70:25 
psychiatrist [2] - 4:19, 4:20 
psychiatry [3] - 44:21, 44:25, 
49:23 

Psychological [1] - 169:21 


Document: 14-2 


psychological [3] - 70:1, 
182:25, 183:8 
psychologist [g] - 4:18, 
69:19, 69:21, 144:2, 153:21, 
155:4, 169:13, 169:20 
psychologists [7] - 67:21, 
67:23, 69:3, 69:5, 118:3, 
118:7 

psychology [10] - 66:21, 
66:22, 66:23, 68:19, 68:21, 
142:7, 142:9, 168:24, 
168:25, 169:2 
psychosis [1] - 210:6 
publication [1] - 37:8 
publications [4] - 36:16, 
36:20, 68:10, 68:11 
publicly [1] - 124:12 
publish [1] - 68:3 
published [1] - 68:3 
publishers [1] - 124:10 
publishing [1] - 68:18 
punctuation [1] - 197:5 
pure [1] - 158:21 

purported [1] - 122:7 
purpose [7] - 52:25, 105:19, 
180:9, 181:5, 182:5, 182:18, 
183:17 

purposes [6] - 70:19, 72:16, 
78:22, 85:22, 114:13 
pursuant [1] - 60:9 

put [15] - 5:19, 19:1, 25:3, 
25:19, 28:8, 36:10, 37:10, 
51:3, 52:9, 60:20, 72:10, 
76:10, 86:25, 181:21, 188:8 
putting [5] - 14:18, 14:21, 
60:4, 120:14 

PX-2 [3] - 23:19, 24:20, 27:24 
qualifications [2] - 146:13, 
174:7 

qualifies [1] - 119:20 
qualify [3] - 82:9, 148:6, 
181:19 

quantifiably [2] - 80:15, 
80:16 

quarter [1] - 109:19 
quartile [1] - 48:3 

quartiles [1] - 47:25 
questioning [1] - 51:6 
questionnaires [3] - 172:12, 
174:14, 180:12 

questions (47] - 19:6, 33:11, 
38:8, 41:4, 46:9, 48:5, 50:18, 
54:22, 55:1, 55:17, 55:24, 
55:25, 56:1, 56:16, 56:17, 
57:3, 58:13, 58:15, 59:22, 
63:3, 84:23, 90:2, 95:19, 
100:15, 105:4, 107:15, 
110:14, 111:20, 112:10, 
126:1, 126:7, 130:4, 130:14, 
138:4, 146:13, 150:19, 


Page: 488 


161:7, 166:13, 168:5, 174:6, 
182:20, 183:5, 193:16, 
193:17, 193:22, 210:25 
quick [1] - 58:15 

quicker [1] - 64:11 

quickly [5] - 31:20, 35:3, 
111:19, 165:7, 204:9 
quite [5] - 5:20, 32:23, 49:5, 
52:11, 90:22 

quizzes [1] - 32:10 

quote [3] - 16:11, 22:25, 
100:8 

Quotient [3] - 204:11, 
205:10, 205:17 

quotient [5] - 204:19, 
204:25, 205:2, 205:19, 
205:24 

quoting [1] - 128:14 
RAMSAY j3] - 1:3, 167:16, 
212:5 

Ramsay [83] - 3:6, 3:14, 
3:24, 25:11, 31:16, 40:11, 
42:12, 42:13, 48:16, 48:19, 
58:19, 65:13, 70:16, 74:4, 
83:21, 85:2, 87:15, 88:14, 


89:1, 90:6, 94:7, 94:20, 96:8, 


96:16, 97:17, 98:10, 102:17, 
103:9, 103:23, 105:1, 
107:20, 108:5, 108:8, 
108:14, 110:15, 111:4, 
113:11, 113:14, 114:3, 
114:19, 120:3, 123:15, 
124:22, 126:3, 126:10, 
128:12, 129:12, 132:17, 
133:22, 136:15, 136:16, 
136:20, 137:15, 140:25, 
141:8, 149:2, 150:16, 
157:12, 158:5, 158:15, 
158:21, 159:3, 160:19, 
163:20, 164:5, 164:15, 
165:16, 165:19, 167:7, 
175:10, 177:22, 179:5, 
180:5, 181:9, 183:4, 189:19, 
194:1, 195:24, 207:4, 
207:25, 210:11, 210:17 
Ramsay's [48] - 63:14, 64:3, 
64:21, 65:10, 66:1, 71:21, 
72:23, 85:9, 85:20, 90:22, 
91:21, 96:4, 97:3, 98:16, 
101:4, 103:8, 103:13, 104:7, 
104:18, 106:7, 106:22, 
107:6, 107:25, 120:4, 
120:11, 127:13, 127:20, 
133:4, 134:7, 134:17, 
139:13, 140:18, 140:22, 
141:16, 148:23, 149:13, 
150:1, 156:15, 156:25, 
159:13, 160:14, 160:23, 
176:8, 188:21, 193:9, 201:9, 
202:19 


EX 3-429 


Date Filed: 02/07/2020 


231 


ran [2] - 193:18, 193:19 
range [23] - 81:22, 82:9, 
83:16, 85:13, 89:4, 89:5, 
90:22, 98:16, 107:3, 107:4, 
147:16, 171:13, 172:17, 
204:14, 204:22, 205:6, 
205:12, 205:17, 205:20, 
205:23, 205:25, 207:19, 
210:10 

rank [2] - 56:8, 188:5 
ranked [1] - 10:9 

ranks [1] - 196:20 

rarely [1] - 121:9 

rate [24] - 84:24, 85:25, 86:3, 
86:12, 86:13, 86:20, 86:23, 
88:25, 89:3, 89:6, 90:8, 
90:11, 132:2, 132:8, 132:9, 
132:12, 135:6, 162:7, 
189:22, 191:6, 193:12, 
200:20, 210:1, 210:25 
rated [1] - 96:8 

rather [4] - 8:25, 79:17, 
126:19, 211:4 

rating [9] - 10:8, 95:4, 95:11, 
95:14, 96:5, 172:12, 202:22, 
202:24, 209:10 

ratings [4] - 10:14, 66:12, 
79:23, 96:6 
rburgoyne@perkinscoie. 
com [1] - 2:13 

RDR [2] - 1:22, 211:17 
reach [6] - 72:24, 148:23, 
149:12, 149:19, 207:25, 
208:10 

reached [3] - 65:10, 149:16, 
150:1 

reaching [2] - 118:12, 208:24 
react [1] - 31:20 

reacting [1] - 75:22 

read [59] - 7:10, 7:13, 13:9, 
24:9, 24:12, 28:6, 35:11, 
38:3, 38:7, 38:12, 38:13, 
49:13, 49:18, 54:20, 54:23, 
55:5, 55:7, 55:13, 56:21, 
57:5, 57:12, 57:14, 57:16, 
57:17, 57:24, 87:22, 103:9, 
103:11, 105:14, 119:14, 
126:13, 126:22, 128:23, 
128:24, 130:4, 151:22, 
151:23, 151:25, 152:21, 
153:17, 158:19, 165:6, 
165:23, 171:5, 173:22, 
173:23, 185:3, 186:1, 186:5, 
187:22, 190:1, 190:7, 190:9, 
190:16, 190:19, 191:10, 
196:25, 209:8 

reader [6] - 49:10, 119:25, 
165:7, 185:5, 185:8 

readily [1] - 125:11 

reading [181] - 13:1, 15:15, 


Case: 20-1058 


15:23, 24:10, 27:16, 29:12, 
29:13, 35:7, 35:10, 35:11, 
36:3, 49:9, 49:18, 50:13, 
50:14, 50:25, 55:1, 55:2, 
55:11, 56:2, 57:1, 57:10, 


57:23, 58:3, 59:2, 59:7, 74:7, 


77:19, 77:21, 78:2, 79:3, 
79:10, 84:17, 84:19, 84:20, 
84:21, 84:24, 85:25, 86:3, 
86:12, 86:13, 86:15, 86:20, 
86:21, 86:23, 87:1, 87:13, 
87:19, 87:21, 88:8, 88:12, 
88:22, 88:23, 88:25, 89:3, 
89:6, 89:21, 90:1, 90:3, 
90:17, 90:18, 94:5, 94:22, 
94:23, 100:13, 100:14, 
100:15, 101:18, 102:20, 
102:21, 103:3, 103:18, 
104:14, 106:12, 106:14, 
106:16, 106:20, 107:1, 
107:14, 109:6, 119:5, 
119:10, 119:18, 119:21, 
119:23, 120:15, 120:25, 
121:3, 122:22, 122:25, 
125:25, 126:1, 126:16, 
126:18, 126:19, 126:20, 
128:3, 128:14, 128:18, 
128:19, 128:23, 129:23, 
130:9, 130:20, 130:25, 
131:16, 131:18, 132:1, 
132:4, 132:5, 133:2, 147:15, 
148:21, 150:8, 162:7, 
162:10, 165:18, 165:23, 
165:24, 165:25, 166:2, 
166:3, 171:4, 171:12, 
171:16, 171:19, 171:21, 
174:1, 176:13, 177:1, 177:3, 
177:11, 177:12, 185:1, 
186:1, 186:2, 186:19, 
187:10, 187:16, 188:2, 
189:2, 189:4, 190:2, 190:7, 
190:23, 191:6, 191:8, 191:9, 
191:17, 191:21, 191:25, 
192:4, 192:5, 192:6, 193:9, 
193:10, 193:14, 194:8, 
194:9, 194:18, 197:4, 
197:11, 207:17, 208:6, 
208:7, 210:22, 210:24 
Reading [3] - 84:11, 89:17, 
112:10 

reading-based [2] - 103:18, 
107:14 

readmitted [1] - 58:7 
reads [5] - 57:7, 84:22, 
89:24, 152:15, 185:5 
ready [3] - 3:3, 109:16, 
166:10 

real [24] - 78:6, 78:19, 78:20, 
78:21, 78:25, 83:18, 83:19, 
91:15, 91:17, 91:23, 92:7, 


Document: 14-2 


92:11, 93:3, 94:17, 99:3, 
99:9, 99:19, 99:24, 100:2, 
100:17, 101:24, 109:4, 
109:6, 129:11 

realized [2] - 52:17, 53:25 
really [34] - 9:13, 12:9, 24:2, 
34:25, 51:9, 65:16, 66:10, 
67:24, 76:19, 76:21, 78:16, 
78:19, 79:2, 84:24, 103:15, 
106:12, 109:9, 119:5, 
119:11, 119:15, 130:12, 
137:3, 163:12, 165:6, 
174:24, 176:4, 176:14, 
178:14, 181:12, 184:10, 
184:13, 191:10, 199:21 
reappears [1] - 9:14 
reapplying [1] - 7:21 
rearrange [1] - 61:6 

reason [25] - 34:7, 38:25, 
42:8, 46:6, 80:1, 91:10, 
110:24, 111:2, 112:1, 
112:17, 112:18, 113:4, 
113:7, 138:12, 154:14, 
161:17, 163:4, 164:18, 
165:7, 166:17, 180:4, 186:2, 
198:11, 198:17, 201:9 
reasonable [1] - 38:6 
reasoning [17] - 12:9, 50:17, 
105:2, 105:3, 105:10, 
106:11, 107:5, 125:3, 127:7, 
127:8, 127:14, 127:15, 
184:7, 184:8, 201:4, 201:12, 
202:9 

reasons [7] - 77:22, 81:7, 
82:13, 91:25, 113:25, 114:1, 
208:3 

recalling [1] - 113:20 
receive [5] - 87:23, 137:6, 
137:7, 139:10, 154:6 
received [16] - 16:16, 16:21, 
22:6, 22:24, 23:1, 26:13, 
28:22, 38:5, 87:24, 101:6, 
135:3, 137:9, 149:1, 149:5, 
165:22 

receiving [5] - 39:8, 54:3, 
71:25, 72:16, 149:19 
recent [1] - 185:20 

recently [2] - 102:12, 153:19 
Receptor [1] - 37:3 

recess [5] - 48:13, 117:8, 
117:17, 117:18, 166:8 
Recess [2] - 48:14, 166:9 
recognize [7] - 19:25, 64:13, 
64:16, 140:9, 147:7, 168:14, 
170:2 

recognized [3] - 170:1, 
197:20, 197:22 
recognizing [1] - 171:7 
recollection [4] - 23:24, 
34:5, 55:22, 59:20 


Page: 489 


recommend [6] - 63:11, 
108:24, 116:14, 116:15, 
116:17 

recommendation [13] - 22:6, 
63:1, 63:24, 64:21, 92:22, 
108:25, 116:19, 123:2, 
140:2, 140:18, 140:22, 
173:16, 174:23 
recommendations [4] - 54:8, 
108:23, 149:21, 192:22 
recommended [4] - 54:6, 
123:9, 170:3, 174:22 
reconsideration [9] - 20:9, 
21:7, 21:16, 63:17, 63:19, 
64:22, 83:22, 139:23, 141:9 
record [18] - 20:2, 23:18, 
24:20, 28:20, 61:17, 62:9, 
64:24, 65:1, 81:14, 135:20, 
141:4, 151:25, 155:2, 
167:25, 185:17, 188:8, 
203:14, 211:14 

recordings [1] - 188:20 
records [21] - 66:1, 66:9, 
72:3, 72:7, 78:24, 97:4, 
99:17, 100:2, 100:24, 101:4, 
101:5, 101:6, 107:20, 
150:12, 175:1, 179:19, 
180:13, 194:13, 194:18, 
194:21, 194:23 

recovering [1] - 92:4 
Recross [1] - 212:4 
recross [1] - 58:14 
RECROSS (1) - 58:17 
RECROSS-EXAMINATION 
[1] - 58:17 

red [2] - 47:20, 47:22 
redacted [1] - 27:7 
REDIRECT [1] - 48:17 
redirect [3] - 138:5, 138:6, 
166:15 

Redirect [1] - 212:4 
redlined [1] - 26:23 
redlines [1] - 23:21 

redo [1] - 51:12 

reduce [1] - 126:15 

refer [13] - 59:17, 85:5, 
110:17, 126:25, 130:24, 
134:4, 151:21, 158:4, 164:7, 
176:21, 184:22, 200:9, 
205:22 

reference [11] - 19:9, 66:18, 
88:1, 99:3, 99:6, 114:16, 
117:12, 126:13, 192:16, 
193:4, 199:12 

referenced [1] - 26:16 
references [2] - 131:13, 
131:14 

referral [1] - 180:4 

referred [13] - 25:23, 38:16, 
82:1, 87:7, 94:18, 130:20, 


EX 3-430 


Date Filed: 02/07/2020 


232 


131:21, 156:24, 178:19, 
185:3, 185:16, 193:2, 207:10 
referring [21] - 11:13, 22:15, 
59:12, 81:14, 81:15, 120:11, 
122:8, 123:15, 125:8, 125:9, 
128:7, 151:4, 158:12, 
176:22, 184:3, 184:4, 184:6, 
185:2, 192:24, 195:22, 
203:14 

refers [4] - 126:12, 131:20, 
177:10, 194:12 

reflect [6] - 9:17, 40:25, 
86:24, 90:16, 100:24, 208:7 
reflected [5] - 77:10, 78:4, 
102:2, 105:21, 210:23 
reflecting [2] - 102:15, 190:8 
reflection [2] - 185:4, 194:24 
reflects [4] - 183:25, 190:12, 
190:23, 200:3 

refresh [1] - 34:5 

regard [24] - 10:21, 63:11, 
65:15, 66:1, 66:8, 68:5, 
89:21, 90:17, 91:8, 100:11, 
104:10, 104:11, 106:25, 
107:12, 108:16, 112:6, 
114:11, 126:17, 130:12, 
130:13, 133:12, 134:15, 
154:1 

regarding [6] - 6:11, 9:18, 
34:5, 38:22, 65:10, 150:1 
regardless [2] - 171:7, 186:7 
regards [3] - 154:4, 176:15, 
177:1 

regimen [1] - 170:3 

regret [1] - 76:9 

regular [1] - 117:3 

regularly [1] - 116:25 
REISMAN (1] - 1:15 

relate [1] - 169:20 

related [13] - 55:25, 56:14, 
56:17, 56:18, 56:24, 71:1, 
115:18, 143:10, 181:6, 
184:10, 191:18, 191:20, 
201:2 

relates [3] - 113:1, 121:8, 
196:6 

relating [6] - 64:3, 84:16, 
95:2, 101:4, 134:21, 143:1 
relation [1] - 196:20 
relationship [1] - 136:11 
relative [4] - 10:11, 47:13, 
109:10, 150:17 

release [1] - 127:18 
relevant [7] - 63:9, 101:25, 
104:9, 107:8, 108:15, 
128:14, 130:6 

reliability [4] - 86:5, 86:9, 
86:11, 86:25 

reliable [4] - 81:6, 84:25, 
193:13, 204:1 


Case: 20-1058 


reliably [1] - 173:8 

relied [1] - 207:3 

rely [2] - 194:9, 207:14 
relying [1] - 105:8 
remain [3] - 141:1, 150:14, 
150:16 

remediation [3] - 171:10, 
185:6 

remember [26] - 16:1, 24:16, 
35:3, 55:17, 56:8, 73:11, 
99:8, 99:11, 100:9, 101:23, 
122:4, 123:6, 123:10, 125:5, 
127:22, 127:24, 128:1, 
131:4, 153:5, 160:11, 
160:12, 160:13, 177:18, 
180:18, 196:16 
remembering [1] - 77:5 
remind [2] - 3:24, 117:22 
reminding [1] - 127:10 
reminds [1] - 25:18 
remove [1] - 19:7 

removed [1] - 90:1 

repeat [1] - 114:23 
rephrase [2] - 16:8, 82:19 
rephrased [1] - 14:22 
report [139] - 10:3, 29:9, 
29:24, 30:18, 30:21, 44:18, 
45:3, 53:13, 66:2, 66:7, 
66:13, 73:12, 73:18, 73:22, 
73:23, 83:21, 83:23, 84:3, 


84:6, 85:6, 85:10, 88:3, 94:9, 


97:20, 98:2, 99:8, 99:10, 
99:11, 99:12, 99:18, 99:20, 
99:23, 100:1, 100:2, 100:10, 
100:13, 100:20, 101:8, 
104:18, 110:23, 113:5, 
113:14, 113:18, 113:21, 
115:1, 126:25, 128:6, 128:7, 
128:9, 128:10, 129:10, 
129:13, 129:24, 130:4, 
130:8, 130:19, 131:5, 131:6, 
131:12, 131:25, 133:9, 
133:14, 133:24, 134:2, 
134:4, 134:9, 134:22, 
141:10, 141:13, 141:15, 
141:19, 149:6, 149:9, 
149:10, 149:17, 149:20, 
150:11, 153:17, 154:6, 
154:13, 156:8, 156:10, 
160:22, 160:24, 161:11, 
161:16, 161:22, 162:19, 
176:21, 176:22, 178:19, 
178:25, 179:4, 181:1, 
181:24, 182:2, 182:12, 
183:15, 184:16, 184:25, 
185:13, 185:23, 187:15, 
189:15, 189:19, 190:1, 
190:4, 190:16, 191:1, 
192:17, 194:12, 194:15, 
195:23, 196:6, 198:23, 


Document: 14-2 


199:10, 199:12, 199:13, 
199:17, 201:20, 202:1, 
202:15, 203:12, 203:20, 
204:6, 204:17, 204:19, 
206:15, 206:16, 207:24, 
208:10, 208:17, 210:15 
reported [15] - 35:5, 96:9, 
96:11, 111:1, 111:25, 
112:16, 113:8, 114:20, 
120:13, 121:6, 121:16, 
152:3, 152:17, 161:20, 
161:22 

Reporter [2] - 1:22, 211:17 
reporter [1] - 125:15 
REPORTER jg] - 62:9, 
138:24, 167:24 

reporting [4] - 9:18, 21:22, 
96:21, 132:17 

reports [14] - 32:10, 72:4, 
72:7, 96:16, 97:3, 99:20, 
121:20, 128:5, 134:21, 
141:12, 141:23, 149:23, 
176:17, 176:19 

represent [2] - 197:6, 201:6 
representation [2] - 38:6, 
92:5 

representations [1] - 91:10 
representative [5] - 37:21, 
38:1, 38:9, 40:7, 40:8 
represented [1] - 75:16 
Representing [3] - 1:18, 2:7, 
2:14 

represents [2] - 106:12, 
136:10 

request [41] - 4:23, 12:8, 
20:9, 21:5, 21:6, 21:7, 21:12, 
21:16, 28:15, 29:9, 29:17, 
39:6, 63:14, 63:17, 63:18, 
63:25, 64:4, 64:21, 65:10, 
65:12, 71:20, 72:10, 74:5, 
83:22, 117:4, 123:7, 127:20, 
133:8, 133:25, 134:2, 
139:13, 139:17, 139:20, 
139:21, 139:24, 140:23, 
141:11, 141:16, 148:24, 
149:13, 150:1 

requested [7] - 11:10, 11:15, 
39:7, 63:6, 65:13, 74:4, 74:6 
requesting [3] - 11:21, 
12:21, 123:13 

requests [10] - 7:9, 28:9, 
63:4, 63:21, 83:9, 83:10, 
129:9, 135:2, 135:3, 146:11 
require [7] - 24:10, 54:24, 
80:12, 106:16, 106:19, 
143:12, 172:16 

required [2] - 54:23, 59:2 
requirement [1] - 167:9 
requirements [4] - 69:22, 
80:11, 116:7, 169:23 


Page: 490 


requires [3] - 108:18, 
172:19, 176:18 

reread [1] - 7:13 

rereading [1] - 190:21 
rescored [2] - 111:2, 112:17 
research [20] - 37:2, 37:10, 
37:11, 67:18, 68:2, 68:8, 
68:14, 70:18, 71:1, 81:5, 
91:8, 130:3, 130:7, 143:14, 
145:24, 154:3, 154:25, 
193:20, 198:21, 206:25 
researched [1] - 207:21 
researchers [4] - 67:22, 
81:12, 82:23, 198:2 
respect [19] - 63:25, 66:7, 
90:25, 103:14, 104:8, 
106:23, 107:7, 108:1, 
110:19, 111:5, 111:20, 
112:9, 112:10, 112:25, 
115:5, 137:8, 140:22, 
141:16, 203:5 

respond [4] - 174:17, 183:5, 
209:6 

responded [1] - 183:11 
responding [1] - 107:14 
Response [1] - 204:10 
response [3] - 204:24, 205:1, 
205:2 

responses [1] - 202:22 
responsibilities [1] - 67:16 
responsibility [1] - 33:8 
rest [3] - 46:24, 52:21, 53:8 
restate [1] - 114:24 
restated [1] - 55:6 

restless [1] - 172:8 

result [8] - 101:2, 133:3, 
133:4, 155:23, 160:14, 
204:1, 204:4 

results [17] - 44:25, 91:23, 
107:25, 110:15, 110:25, 
111:24, 112:15, 113:8, 
132:23, 145:23, 161:20, 
161:22, 162:23, 163:5, 
178:5, 191:2, 192:9 
resume [3] - 3:5, 48:16, 
117:20 

resumed [1] - 109:18 
Retention [1] - 94:11 
revert [1] - 186:12 

review [52] - 7:3, 29:25, 
62:21, 62:25, 63:14, 64:23, 
71:22, 72:17, 72:19, 72:23, 
72:25, 73:3, 73:8, 74:2, 83:8, 
83:10, 84:4, 99:8, 111:19, 
116:13, 116:20, 116:24, 
116:25, 117:4, 118:14, 
121:10, 123:11, 133:25, 
136:23, 139:11, 139:13, 
139:21, 140:2, 146:11, 
148:23, 149:13, 153:17, 


EX 3-431 


Date Filed: 02/07/2020 


23.3 


154:13, 159:8, 160:22, 
161:16, 162:19, 163:16, 
163:17, 163:20, 163:24, 
164:1, 164:11, 180:2, 
182:19, 204:9 

reviewed [42] - 3:13, 36:22, 
53:13, 65:15, 65:24, 66:4, 
68:3, 68:11, 68:13, 73:17, 
84:3, 99:17, 100:19, 101:4, 
107:19, 108:14, 109:4, 
117:5, 118:17, 125:19, 
128:17, 129:9, 130:22, 
130:23, 134:1, 139:17, 
139:24, 141:13, 141:18, 
150:6, 150:11, 150:15, 
153:2, 153:14, 161:10, 
161:12, 179:19, 192:2, 
194:13, 196:3, 207:23 
reviewer [10] - 63:16, 78:17, 
123:1, 129:8, 134:24, 135:8, 
153:4, 154:5, 156:1, 156:3 
reviewers [1] - 69:6 
reviewing [10] - 27:15, 63:4, 
63:18, 64:21, 71:20, 99:13, 
135:2, 135:3, 160:11, 180:12 
reviews [2] - 72:15, 140:1 
revise [1] - 158:1 

revised [4] - 14:10, 14:12, 
81:9 

revisions [3] - 73:23, 149:10, 
149:20 

rewrite [1] - 158:1 

Richard [1] - 121:23 

rid [1] - 5:2 

right-hand [2] - 7:2, 142:21 
ringing [1] - 17:22 

RMR [2] - 1:22, 211:17 
Robert [5] - 83:21, 136:1, 
141:10, 167:17, 168:1 
ROBERT 14] - 2:10, 167:22, 
212:13, 212:15 
Rockefeller [1] - 122:5 

role [6] - 62:17, 62:20, 139:9, 
139:16, 142:18, 156:18 
room [7] - 8:4, 8:16, 11:25, 
41:22, 43:24, 43:25, 44:1 
ropes [1] - 49:2 

rotation [10] - 44:8, 44:11, 
46:20, 49:21, 49:22, 49:25, 
51:1, 51:16, 53:3, 53:9 
rotations [6] - 48:23, 49:4, 
49:5, 49:17, 53:2, 53:5 
rough [2] - 42:18, 102:15 
roughly [2] - 85:23, 210:2 
rows [1] - 191:17 
Ruekberg [30] - 4:17, 5:9, 
5:13, 6:20, 9:3, 9:8, 10:4, 
11:3, 12:4, 12:14, 13:18, 
13:19, 14:1, 15:10, 17:2, 
17:10, 18:5, 19:3, 20:7, 


Case: 20-1058 


21:19, 23:22, 24:3, 24:15, 
25:20, 160:1, 160:13, 
160:18, 176:16, 208:22, 
209:8 

Ruekberg's [5] - 14:10, 
18:20, 19:18, 23:17, 160:11 
rule [1] - 116:8 

ruled [1] - 198:6 

ruling [1] - 20:11 

run [1] - 49:1 

Sally [1] - 198:19 

salt [1] - 193:12 

sample [3] - 56:4, 90:23, 
104:20, 105:3, 107:3, 
199:24, 200:1, 200:2 

sat [1] - 109:8 

Saturday [1] - 52:2 

saw [9] - 29:5, 59:18, 63:16, 
63:19, 63:22, 94:2, 94:20, 
151:14, 153:19 

scale [3] - 96:5, 201:15, 
202:25, 204:19, 204:25, 
205:2, 205:23, 205:24 
Scale [3] - 204:10, 205:10, 
205:16 

scales [6] - 95:4, 95:11, 
95:14, 172:13, 202:22, 
209:10 

scenario [1] - 130:16 
schedule [2] - 61:7, 180:20 
scheduled [1] - 59:13 
scheduling [4] - 3:17, 60:2, 
60:10, 60:23 

scholars [1] - 197:23 
scholastic [1] - 177:19 
school [107] - 12:8, 12:11, 
16:19, 24:10, 24:11, 24:12, 
25:20, 25:23, 31:7, 31:10, 
31:24, 32:3, 38:16, 38:23, 
39:5, 39:8, 39:9, 39:15, 
39:16, 39:19, 40:16, 41:22, 
43:19, 44:11, 45:10, 46:15, 
47:10, 47:14, 48:24, 48:25, 
52:12, 52:19, 53:6, 53:12, 
57:10, 58:7, 58:11, 66:1, 
66:9, 66:23, 67:21, 67:23, 
68:20, 69:3, 70:12, 75:1, 
77:2, 77:10, 77:13, 78:24, 
79:20, 80:8, 85:21, 87:2, 
91:20, 92:15, 96:24, 99:21, 
100:24, 100:25, 101:5, 
105:9, 106:2, 107:19, 108:3, 
116:2, 116:4, 116:6, 116:9, 
116:10, 118:6, 118:22, 
119:2, 119:10, 129:18, 
133:15, 134:12, 134:18, 
136:24, 137:11, 141:18, 
143:23, 148:9, 150:12, 
150:25, 154:22, 165:11, 
165:21, 181:2, 181:7, 


Document: 14-2 


181:10, 181:15, 183:20, 
193:21, 193:24, 194:13, 
194:21, 194:23, 203:1, 
208:15 

School [1] - 117:2 

school's [1] - 47:1 
school-aged [2] - 148:9, 
150:25 

schoolchild [2] - 77:1, 77:11 
schools [3] - 38:20, 69:2, 
78:23 

Schwab [1] - 121:21 
science [3] - 56:13, 59:11, 
101:17 

Science [2] - 41:11, 43:11 
sciences [8] - 55:19, 105:2, 
105:3, 105:4, 105:6, 142:13 
scientific [2] - 82:24, 91:8 
score [91] - 37:21, 38:8, 
38:12, 38:13, 42:16, 42:19, 
43:16, 44:5, 44:16, 44:18, 
45:3, 46:1, 47:22, 56:6, 
79:18, 84:24, 85:10, 85:13, 
85:24, 85:25, 86:1, 86:3, 
86:12, 86:13, 86:20, 86:23, 
87:17, 87:19, 87:20, 87:23, 
88:6, 88:25, 89:6, 90:8, 90:9, 
90:10, 90:12, 90:13, 91:6, 
94:10, 99:18, 99:22, 102:19, 
102:20, 102:21, 103:2, 
103:4, 104:18, 106:9, 
106:11, 129:13, 131:17, 
132:2, 132:8, 132:9, 132:10, 
133:5, 148:5, 160:23, 184:1, 
186:8, 186:11, 186:18, 
187:4, 187:5, 187:6, 187:9, 
187:16, 187:24, 188:3, 
188:9, 189:1, 189:2, 189:8, 
189:20, 189:22, 189:23, 
191:16, 193:12, 197:10, 
197:11, 197:12, 202:6, 
204:13, 204:19 

scored [7] - 37:18, 56:4, 
59:4, 187:23, 188:2, 190:9, 
209:24 

scores [60] - 59:7, 66:2, 
66:10, 66:11, 81:22, 83:16, 
85:2, 85:9, 85:15, 86:22, 
87:15, 88:4, 88:24, 89:1, 
89:3, 90:6, 90:11, 90:15, 
90:25, 91:2, 91:9, 91:12, 
91:13, 93:5, 94:12, 96:4, 
97:23, 98:12, 98:13, 98:14, 
98:17, 98:21, 98:24, 101:16, 
101:17, 102:5, 102:7, 105:1, 
108:2, 111:3, 111:4, 112:1, 
112:18, 118:15, 119:9, 
131:4, 131:11, 132:1, 
132:13, 133:2, 134:14, 
141:19, 150:12, 185:13, 


Page: 491 


186:17, 192:11, 192:12, 
196:20, 203:25 

scoring [5] - 56:6, 186:16, 
187:2, 187:3, 193:23 
screen [2] - 182:23, 206:10 
screening [6] - 84:15, 
162:14, 177:4, 177:5, 
182:22, 182:23 

se [1] - 122:11 

search [2] - 22:3, 130:6 
seated [1] - 117:19 
secluded [1] - 16:17 
second [32] - 4:22, 5:14, 7:5, 
12:7, 16:17, 21:5, 21:12, 
23:12, 37:13, 40:16, 40:25, 
41:16, 41:17, 43:15, 44:13, 
51:17, 60:15, 74:21, 78:18, 
78:25, 83:7, 83:17, 99:16, 
140:23, 149:17, 149:19, 
156:13, 159:8, 159:11, 
160:22, 163:24, 206:2 
secondary [1] - 31:5 
section [29] - 5:2, 25:2, 25:4, 
33:3, 33:6, 34:17, 55:10, 
55:21, 58:20, 125:3, 179:8, 
179:10, 179:13, 179:18, 
179:21, 180:3, 180:7, 180:8, 
180:10, 181:2, 181:5, 182:2, 
182:5, 182:6, 182:18, 
183:14, 183:17, 206:17 
sections [9] - 33:2, 33:5, 
33:6, 33:7, 55:17, 101:16, 
104:23, 105:5, 179:8 
secure [3] - 62:23, 73:3, 
149:1 

see [60] - 4:16, 5:16, 6:9, 
11:14, 11:22, 16:7, 16:22, 
23:12, 28:16, 29:4, 29:8, 
33:24, 34:15, 34:19, 42:1, 
42:18, 49:15, 53:1, 61:1, 


64:9, 70:4, 72:11, 80:5, 82:2, 


92:5, 95:18, 95:19, 96:12, 
96:18, 97:5, 97:20, 99:3, 
99:6, 100:4, 101:6, 119:15, 
125:1, 125:4, 125:24, 126:2, 
126:11, 147:17, 150:23, 
151:17, 152:6, 152:20, 
164:5, 175:23, 176:19, 
180:5, 184:3, 192:16, 193:2, 
196:2, 203:25, 204:1, 204:3, 
207:11, 209:5, 209:14 
seeing [1] - 144:4 

seeking [1] - 18:25 

seem [1] - 92:8 

select [3] - 106:10, 106:14, 
107:5 

selected [2] - 40:7, 99:12 
self [6] - 43:8, 97:14, 98:18, 
152:3, 152:17, 190:21 

Self [2] - 41:12, 43:12 


EX 3-432 


Date Filed: 02/07/2020 


234 


self-assessment [1] - 43:8 
Self-Assessment 2] - 41:12, 
43:12 

self-control [2] - 97:14, 
98:18 

self-corrections [1] - 190:21 
self-reported [2] - 152:3, 
152:17 

semester [2] - 67:25, 69:15 
send [4] - 5:19, 23:23, 
174:15, 175:22 

Sending [1] - 14:3 

sending [1] - 25:22 

sends [2] - 116:13, 163:16 
senior [1] - 106:3 

seniors [5] - 85:14, 85:21, 
87:2, 193:21, 193:24 
sense [8] - 77:9, 79:6, 79:9, 
98:15, 105:7, 105:11, 111:4, 
183:24 

sent [23] - 6:20, 9:20, 11:3, 
12:10, 12:13, 15:10, 17:15, 
18:9, 20:7, 23:17, 23:18, 
25:1, 25:14, 26:18, 26:23, 
27:2, 29:24, 30:17, 62:21, 
164:5, 164:9, 164:14, 179:25 
sentence [15] - 8:3, 16:14, 
16:23, 27:7, 88:22, 132:4, 
151:24, 152:6, 152:8, 
152:14, 152:24, 153:2, 
191:6, 191:8 

sentences [3] - 152:21, 
158:19, 191:10 

separate [4] - 8:4, 8:15, 
11:25, 77:16 

separately [3] - 10:10, 80:6, 
80:11 

Separately [1] - 22:5 
September (g] - 21:4, 21:15, 
23:23, 28:19, 29:1, 29:5, 
67:3, 175:13 

series [6] - 23:13, 25:7, 
57:11, 57:12, 89:24, 112:10 
served [1] - 139:7 

service [2] - 67:18, 68:5 
services [2] - 72:16, 135:1 
serving [1] - 62:17 

set [6] - 75:5, 78:23, 80:9, 
91:11, 111:19, 163:16 

sets [2] - 94:3, 186:3 
settings [7] - 70:13, 74:25, 
76:6, 78:6, 78:19, 96:24, 
99:3 

setup [1] - 50:12 

seven [2] - 5:22, 67:8 
several [14] - 5:6, 41:6, 42:5, 
57:2, 65:14, 110:11, 110:14, 
125:25, 130:20, 153:12, 
161:13, 172:1, 185:12, 206:9 
severe [3] - 10:1, 10:8, 


Case: 20-1058 


10:23, 24:11, 96:10, 96:16, 
96:22, 182:23 

severely [3] - 107:2, 205:7, 
205:17 

severity [7] - 9:25, 10:12, 
24:5, 76:10, 96:7, 96:13, 
122:13 

shaded [1] - 47:23 

shall [1] - 117:8 

shared [1] - 145:13 
Shaywitz [1] - 198:20 
sheer [1] - 49:7 

shelf [4] - 38:19, 48:21, 
48:23, 50:9 

shifting [1] - 107:17 

shoe [2] - 191:18, 191:19 
short [3] - 61:15, 98:12, 
190:19 

shortly [1] - 65:9 

show [16] - 22:19, 49:2, 
49:19, 54:10, 54:18, 79:4, 
85:7, 85:19, 93:25, 94:3, 
115:21, 125:11, 132:22, 
154:3, 178:14, 195:20 
showed [3] - 85:24, 129:11, 
192:10 

showing [6] - 22:21, 74:25, 
81:5, 83:16, 100:3 

shown [1] - 54:16 

shows [5] - 47:12, 86:1, 
128:17, 132:1, 176:6 

sic [1] - 140:25 

side [3] - 11:14, 21:24, 32:21 
signature [3] - 26:2, 168:17, 
179:2 

significance [1] - 37:7 
significant [11] - 65:20, 
76:14, 76:16, 77:3, 80:2, 
81:3, 96:19, 128:2, 158:25, 
172:20, 198:6 
significantly [1] - 197:2 
signify [1] - 47:20 

signs [1] - 172:14 

silent [5] - 86:21, 185:12, 
191:8, 191:21, 208:7 
silently [3] - 192:5, 192:6, 
193:14 

similar [6] - 16:12, 107:12, 
163:24, 181:6, 204:1, 204:4 
simple [3] - 94:1, 191:10, 
191:13 

Simplified [1] - 12:19 
simplified [2] - 25:19, 25:22 
simulate [1] - 43:23 
sincere [1] - 207:7 

single [1] - 130:15 

sit [2] - 172:8, 206:13 
sitting [5] - 19:7, 68:6, 167:8, 
172:8, 206:10 

situation [3] - 4:3, 44:6, 


Document: 14-2 


112:4 

situations [3] - 31:21, 99:6, 
120:5 

six [1] - 33:6 

size [1] - 174:18 

skeptical [1] - 128:12 

skill [2] - 91:11, 104:13 
skills [30] - 78:2, 78:3, 79:2, 
79:3, 79:9, 79:10, 79:23, 
80:2, 80:14, 81:2, 82:4, 
83:17, 84:19, 87:13, 89:21, 
90:17, 92:5, 98:18, 104:14, 
106:6, 147:16, 163:12, 
171:4, 171:16, 171:19, 
171:21, 174:1, 197:2 
Skills [1] - 195:24 

skip [6] - 56:22, 57:1, 180:3, 
191:21, 191:25 

sleep [1] - 182:20 

slides [1] - 135:21 

slightly [2] - 42:25, 44:6 
sloppiness [1] - 199:4 
slow [9] - 49:10, 94:21, 
94:22, 94:23, 165:7, 185:7, 
190:2, 190:7, 210:23 
slowly [1] - 187:22 

small [3] - 17:14, 56:16, 67:8 
small-font [1] - 17:14 
smart [2] - 16:10, 165:6 
SMITH [3] - 167:22, 212:14, 
212:16 

Smith [55] - 13:21, 21:23, 
22:2, 22:6, 22:16, 22:24, 
28:16, 29:4, 29:20, 29:24, 
30:3, 30:9, 30:17, 30:20, 
31:2, 61:5, 70:16, 83:21, 
84:3, 84:6, 85:20, 87:4, 
88:17, 89:16, 93:18, 94:20, 
95:1, 97:15, 97:21, 99:24, 
101:1, 108:1, 110:15, 
110:20, 111:21, 113:4, 
113:16, 114:19, 114:25, 
123:23, 130:19, 132:14, 
141:10, 153:20, 153:23, 
154:1, 159:5, 161:13, 
167:18, 168:1, 168:4, 
168:11, 174:3, 188:20, 
195:23 

Smith's [13] - 94:9, 97:20, 
99:8, 113:14, 131:6, 141:13, 
150:11, 153:14, 153:17, 
154:13, 161:10, 161:16, 
162:19 

Smiy [3] - 23:10, 208:20, 
209:1 

SO.. [1] - 126:20 

social [6] - 34:15, 34:17, 
56:15, 99:5, 197:5 
sociology [1] - 142:8 

sock [2] - 191:18, 191:19 


Page: 492 


software [1] - 49:13 

solely [2] - 72:17, 98:24 
solve [1] - 198:18 

solving [1] - 201:4 
someone [53] - 21:23, 29:15, 
72:7, 74:14, 74:25, 75:3, 
75:8, 76:13, 77:1, 77:2, 
77:18, 78:10, 78:14, 80:1, 
81:20, 82:2, 82:8, 84:22, 
86:15, 86:18, 91:9, 92:3, 
92:18, 92:19, 93:13, 93:15, 
93:25, 96:13, 96:23, 96:25, 
97:11, 102:1, 113:23, 114:1, 
118:22, 119:1, 119:22, 
120:8, 120:19, 121:2, 
122:12, 122:15, 122:23, 
122:24, 123:12, 123:16, 
129:21, 133:8, 137:11, 
148:17, 165:23, 174:12 
sometimes [10] - 16:20, 
56:15, 57:8, 92:17, 108:23, 
108:24, 108:25, 121:1, 
195:16, 203:18 

somewhat [6] - 34:25, 35:3, 
119:18, 130:14, 175:14, 
186:12 

somewhere [1] - 102:11 
son [1] - 165:6 

soon [1] - 29:4 

sooner [1] - 5:1 

Sorrentino [2] - 19:22, 19:23 
sorry [35] - 3:11, 5:1, 6:6, 
7:6, 14:5, 17:11, 17:16, 
17:18, 18:11, 22:1, 26:25, 
30:10, 30:11, 34:16, 42:13, 
46:16, 47:6, 48:7, 52:24, 
53:2, 56:20, 88:2, 97:19, 
114:23, 128:9, 131:8, 
131:23, 148:15, 148:16, 
154:24, 155:13, 157:21, 
161:21, 177:3, 182:6 

sort [29] - 5:22, 10:19, 42:18, 
47:23, 51:19, 60:3, 62:25, 
67:19, 68:7, 75:12, 75:16, 
76:3, 76:10, 76:17, 78:19, 
79:1, 80:25, 82:11, 84:23, 
85:19, 85:23, 96:9, 101:1, 
101:10, 120:15, 121:2, 
121:9, 134:13, 147:13 
sorts [6] - 68:6, 70:1, 72:21, 
77:11, 120:25, 124:6 
sought [2] - 139:23, 141:9 
sounds [1] - 29:7 

source [1] - 113:12 
sources [4] - 84:7, 178:20, 
179:9, 179:14 

Spanish [2] - 54:6, 54:12 
speaking [7] - 65:25, 77:13, 
91:17, 165:5, 187:20, 
187:22, 210:2 


EX 3-433 


Date Filed: 02/07/2020 


235 


special [2] - 117:4, 128:13 
specialize [1] - 82:24 
specialized [2] - 92:25, 93:5 
specialties [3] - 67:10, 
142:16, 142:17 

specific [16] - 55:12, 77:25, 
83:2, 95:19, 95:20, 96:2, 
105:8, 105:12, 108:6, 
126:13, 177:10, 177:17, 
184:15, 203:4, 209:16 
specifically [21] - 17:4, 
28:23, 29:8, 29:11, 54:1, 
55:8, 66:1, 67:11, 68:13, 
68:20, 81:9, 101:10, 110:18, 
115:14, 123:14, 136:3, 
143:1, 160:12, 170:21, 
176:18, 176:25 

specifics [1] - 131:3 
speech [1] - 144:14 

speed [20] - 29:12, 29:13, 
87:1, 87:22, 88:8, 90:18, 
184:10, 185:2, 186:17, 
186:19, 187:4, 189:4, 189:5, 
189:7, 200:18, 201:1, 
201:13, 202:9, 208:7, 210:22 
spelling [2] - 17:6, 197:5 
spend [2] - 53:3, 109:25 
spent [6] - 23:10, 33:24, 
34:6, 34:8, 34:9, 53:8 
sports [2] - 35:6, 36:2 
spots [1] - 101:9 

spring [2] - 67:25, 118:7 
stage [1] - 176:9 

stand [5] - 3:5, 30:4, 48:16, 
117:20, 149:23 

standard [7] - 43:24, 105:15, 
109:10, 165:4, 173:21, 
178:1, 188:3 
standardization [1] - 199:24 
standardized [20] - 45:23, 
50:11, 66:2, 66:9, 78:4, 
78:21, 78:23, 83:15, 91:20, 
99:19, 104:9, 107:8, 107:20, 
108:3, 141:19, 146:11, 
150:12, 158:3, 194:1, 196:24 
stands [1] - 182:24 

start [13] - 3:13, 4:6, 4:14, 
30:13, 53:1, 67:25, 74:21, 
83:6, 108:22, 153:15, 
180:22, 186:3, 211:5 
started [5] - 53:12, 62:18, 
146:3, 179:9, 211:5 
starting [12] - 5:13, 10:14, 
16:16, 25:11, 72:24, 77:23, 
80:18, 118:6, 150:25, 
151:14, 184:19, 189:15 
starts [6] - 86:15, 156:13, 
159:11, 179:18, 180:7, 181:2 
state [13] - 7:9, 24:8, 50:15, 
62:9, 65:9, 66:20, 69:22, 


Case: 20-1058 


86:3, 138:24, 147:19, 148:4, 
149:25, 154:21, 154:22, 
155:3, 155:6, 167:24, 169:15 
State [7] - 32:2, 66:21, 67:7, 
117:1, 137:9, 142:9, 169:2 
statement [10] - 5:16, 6:11, 
127:9, 134:18, 156:16, 
156:17, 156:25, 157:5, 
157:13, 157:21 

statements [1] - 183:9 
States [2] - 155:24, 170:22 
STATES [1] - 1:1 

states [1] - 8:3 

stating [2] - 15:20, 16:15 
Statistical [2] - 81:16, 170:6 
statistics [1] - 56:15 

status [3] - 34:2, 182:3, 
182:15 

stay [1] - 75:13 

STEIN [2] - 2:2, 2:3 
stenographically [1] - 1:24 
Step [24] - 4:23, 7:9, 7:18, 
7:22, 8:13, 29:17, 37:18, 
42:20, 42:22, 43:1, 44:19, 
56:10, 56:12, 56:14, 56:21, 
58:8, 58:10, 58:23, 58:24, 
99:22, 104:12, 115:23, 
116:8, 130:10 

step [7] - 59:23, 59:24, 62:4, 
123:4, 138:7, 138:20, 167:20 
Steven [2] - 138:18, 138:25 
STEVEN 4] - 2:3, 138:22, 
212:10, 212:12 

still [33] - 3:24, 11:7, 11:17, 
13:2, 13:14, 39:11, 43:24, 
51:21, 63:1, 79:22, 82:9, 
95:10, 95:23, 117:22, 119:5, 
120:10, 128:14, 130:9, 
131:23, 145:6, 148:1, 148:6, 
148:15, 154:20, 160:22, 
164:18, 172:8, 172:9, 
178:15, 182:6, 185:6, 
197:20, 198:16 

stone [1] - 191:18 

stood [1] - 167:7 

stop [5] - 75:13, 86:16, 
186:8, 186:10, 186:24 
stopped [3] - 77:23, 174:21, 
186:11 

story [2] - 57:21, 58:3 
straightforward [1] - 154:12 
strategies [7] - 128:2, 129:3, 
130:2, 130:13, 130:18, 
173:25, 201:8 

strategy [6] - 100:14, 129:22, 
129:23, 129:25, 130:10, 
133:9 

Street [4] - 1:9, 1:16, 2:4, 
2:11 

strength [1] - 174:1 


Document: 14-2 


strengthen [1] - 66:10 
strengths [4] - 79:1, 79:6, 
79:8, 158:13 

strike [1] - 155:13 

strikes [1] - 17:20 

strong [1] - 158:14 
struggle [2] - 7:11, 7:21 
struggles [2] - 100:25, 159:1 
struggling [2] - 53:25, 198:8 
student [12] - 3:9, 3:11, 
47:10, 47:11, 120:2, 123:4, 
154:7, 154:8, 157:7, 157:9, 
175:17, 195:2 

students [20] - 22:7, 32:5, 
32:8, 33:3, 33:12, 47:13, 
47:14, 47:17, 52:21, 55:19, 
67:13, 67:20, 68:6, 87:2, 
118:2, 118:11, 119:7, 
144:22, 156:21, 156:23 
studied [2] - 124:15, 163:13 
studies [4] - 82:25, 197:5, 
199:22, 207:17 


study [16] - 44:9, 50:1, 52:16, 


52:20, 53:4, 53:6, 53:7, 
124:2, 124:4, 124:5, 124:6, 
124:9, 124:18, 124:20, 
163:10 

studying [2] - 49:9, 118:3 
stuff [4] - 15:1, 36:12, 50:3, 
180:22 

stumbles [1] - 185:7 
stumbling [1] - 190:12 
subject [11] - 38:19, 39:1, 
44:10, 45:1, 45:6, 45:20, 
46:23, 48:3, 158:7, 187:20, 
202:16 

subjects [2] - 40:2, 40:8 
submission [1] - 134:22 
submit [1] - 133:8 
submitted [33] - 21:5, 21:12, 
24:18, 28:18, 62:24, 63:13, 
63:20, 63:23, 64:14, 64:18, 
64:20, 65:11, 72:6, 72:12, 
73:6, 73:22, 83:21, 127:1, 
139:11, 139:20, 140:15, 
141:9, 149:2, 149:5, 149:8, 
149:16, 159:13, 159:17, 
159:19, 159:20, 159:23, 
168:5, 168:14 

subscore [1] - 187:3 
subscores [1] - 89:4 
subsequently [6] - 21:14, 
28:18, 141:9, 141:13, 
141:14, 196:5 

substance [1] - 73:8 
substantial [6] - 76:21, 
76:23, 130:9, 150:7, 154:25, 
185:6 

substantially [9] - 63:8, 
80:15, 104:8, 104:11, 107:7, 


Page: 493 


108:14, 148:20, 150:17 
subtests [1] - 184:13 
succeed [1] - 158:10 
successful [g] - 118:22, 
119:1, 119:10, 120:17, 
120:22, 120:23, 121:3, 
122:25 

successfully [2] - 122:9, 
122:19 

sufficient [4] - 79:4, 108:10, 
108:17, 108:20 

suggest [5] - 73:23, 87:1, 
88:8, 133:1, 165:8 
suggested [2] - 16:4, 19:18 
suggesting [1] - 94:12 
suggestion [1] - 17:2 
suggestions [1] - 18:20 
suggestive [1] - 158:24 
suggests [5] - 93:21, 94:14, 
104:10, 107:11, 108:12 
Suite [2] - 2:4, 2:11 
summarize [6] - 63:11, 
116:20, 180:11, 190:18, 
191:5, 208:3 

summary [4] - 34:7, 63:2, 
100:5, 185:13 

summer [1] - 52:20 
superior [1] - 79:2 
supervise [1] - 144:10 
supervised [4] - 33:7, 70:1, 
70:14, 144:19 
supervising [3] - 144:17, 
144:21, 144:25 
supplement [3] - 163:2, 
207:11, 207:12 
supplemental [2] - 84:24, 
193:23 

supply [1] - 33:10 

support [23] - 4:22, 12:8, 
12:20, 12:24, 13:14, 17:12, 
24:8, 24:11, 29:9, 29:16, 
29:19, 50:15, 51:3, 53:17, 
63:21, 64:25, 65:12, 72:10, 
81:13, 83:22, 101:11, 141:10 
supported [4] - 25:16, 97:7, 
98:22, 208:16 

supporting [2] - 9:3, 65:19 
suppose [1] - 124:7 
supposed [4] - 33:9, 97:13, 
105:8, 105:13 

surely [1] - 60:8 

surgery [4] - 44:8, 44:11, 
44:19, 44:21 

surpassed [1] - 102:12 
sustain [2] - 20:3, 20:14 
sustained [3] - 21:1, 205:23, 
205:24 

swim [1] - 31:22 

switching [2] - 95:1, 146:23 
swollen [2] - 52:1 


EX 3-434 


Date Filed: 02/07/2020 


236 


sworn [5] - 3:25, 62:7, 
117:23, 138:22, 167:22 
symptom [g] - 9:4, 9:7, 10:3, 
75:16, 115:13, 206:18, 
207:8, 207:9 
symptoms [41] - 9:18, 9:21, 
9:25, 10:7, 10:20, 10:21, 
10:22, 10:23, 24:5, 25:15, 
74:20, 74:23, 74:25, 75:3, 
75:8, 75:17, 76:15, 76:25, 
95:18, 96:2, 96:6, 96:9, 
96:14, 96:20, 96:22, 97:2, 
97:4, 115:6, 115:21, 152:3, 
152:18, 172:6, 172:7, 
172:14, 172:15, 172:18, 
172:20, 208:16, 209:11, 
209:21 

Syracuse [2] - 66:22, 66:23 
system [2] - 56:7, 77:17 
TA [1] - 33:6 

Tab [19] - 28:21, 33:13, 
64:16, 83:25, 127:3, 128:7, 
131:5, 131:7, 131:10, 
140:14, 156:7, 156:10, 
156:13, 159:8, 160:3, 
160:22, 164:1, 164:11, 
168:12 

table [14] - 5:4, 5:12, 5:15, 
5:19, 5:23, 6:23, 7:1, 11:13, 
31:18, 88:4, 131:11, 131:22, 
131:25, 191:2 

tables [1] - 5:7 

tabs [1] - 151:5 

talks [5] - 68:3, 69:1, 69:6, 
69:7, 145:24 

tap [1] - 184:13 

task [3] - 97:12, 191:9, 
191:23 

tasks [2] - 183:11, 195:3 
taught [7] - 67:8, 69:11, 
118:4, 118:7, 118:18, 
142:24, 143:1 

teach [7] - 67:19, 67:22, 
69:16, 118:4, 118:11, 
142:18, 142:19 

teacher [7] - 54:13, 77:8, 
79:23, 101:9, 165:17, 
165:18, 195:4 

teachers [11] - 16:20, 53:18, 
53:21, 53:22, 66:12, 69:2, 
133:17, 133:23, 134:8, 
134:11, 195:2 

Teachers [2] - 67:1, 67:20 
teaching [12] - 32:3, 32:14, 
33:1, 33:5, 33:8, 67:18, 68:1, 
69:9, 69:14, 118:2, 143:6, 
143:11 

teams [1] - 70:12 

technical [2] - 162:14, 
188:22 


Case: 20-1058 


technically [2] - 14:12, 77:15 
technician [2] - 23:14, 
179:17 

techniques [1] - 145:2 
technology [1] - 120:16 
telephone [3] - 21:22, 22:15, 
22:16 

ten [4] - 134:24, 143:7, 
156:4, 163:21 

tend [2] - 79:12, 130:15 
tenure [1] - 67:7 

term [8] - 40:5, 79:9, 80:16, 
91:7, 119:18, 120:24, 
122:22, 203:19 
terminology [4] - 177:8, 
177:16, 184:11, 184:12 
terms [17] - 29:1, 37:6, 
64:24, 68:2, 77:10, 78:4, 
83:17, 90:9, 96:6, 97:1, 
106:6, 107:13, 122:13, 
137:1, 170:2, 187:2, 187:9 
terribly [2] - 193:13 

test [132] - 39:7, 39:10, 
39:11, 41:14, 42:16, 43:3, 
43:5, 43:10, 43:12, 44:3, 
44:4, 49:1, 52:25, 54:20, 
59:14, 66:2, 66:10, 72:1, 
81:1, 84:13, 84:16, 84:20, 
85:3, 85:9, 86:7, 86:15, 
87:11, 87:16, 88:22, 88:23, 
89:20, 89:21, 92:6, 92:23, 
93:5, 93:16, 93:24, 94:5, 
94:7, 97:10, 97:15, 97:17, 
97:21, 101:15, 101:19, 
101:21, 102:2, 103:17, 
103:18, 104:14, 104:22, 
105:15, 105:16, 105:17, 
105:18, 105:20, 107:8, 
107:14, 107:20, 108:3, 
110:21, 111:1, 111:7, 112:3, 
112:20, 112:25, 113:5, 
113:10, 113:21, 114:4, 
118:12, 118:15, 124:4, 
124:17, 124:20, 127:7, 
127:8, 127:14, 127:15, 
127:18, 128:19, 130:1, 
133:10, 134:14, 141:19, 
157:19, 157:23, 158:3, 
161:25, 162:3, 162:8, 
162:10, 162:11, 162:15, 
162:17, 162:20, 162:24, 
163:5, 173:14, 173:17, 
177:4, 178:18, 187:20, 
187:21, 187:23, 189:5, 
192:13, 193:11, 194:2, 
194:6, 195:23, 196:12, 
196:13, 196:19, 196:24, 
197:4, 199:2, 199:5, 203:4, 
203:7, 204:2, 204:20, 
206:13, 206:20, 207:9, 


Document: 14-2 


208:5, 209:23, 210:13, 
210:24 

Test [19] - 84:11, 87:5, 89:17, 
93:20, 93:25, 94:10, 94:13, 
94:22, 97:9, 104:19, 112:10, 
185:19, 195:24, 196:11, 
196:12, 203:9, 203:16, 
206:20, 207:13 

test's [1] - 86:5 

tested [6] - 49:16, 113:15, 
113:16, 114:19, 114:25, 
115:3 

testified [20] - 38:15, 48:20, 
51:13, 57:4, 58:19, 62:8, 
94:21, 108:22, 120:4, 
124:22, 132:18, 133:22, 
136:16, 137:24, 138:23, 
153:4, 161:12, 167:23, 
194:12, 197:15 

testify [2] - 133:16, 153:8 
testifying [2] - 135:4, 135:5 
testimony [19] - 3:15, 65:17, 
74:9, 107:22, 108:23, 
110:19, 111:16, 116:12, 
117:12, 117:14, 120:4, 
120:12, 127:24, 128:22, 
131:22, 134:5, 134:7, 
165:17, 170:5 

testing [67] - 8:4, 8:16, 8:20, 
11:25, 12:16, 16:17, 22:19, 
22:23, 29:9, 29:11, 29:16, 
29:17, 40:23, 41:19, 41:22, 
42:9, 44:1, 44:6, 45:8, 45:24, 
46:7, 50:8, 64:3, 65:10, 
67:12, 68:4, 70:25, 71:25, 
91:24, 92:17, 92:21, 93:3, 
93:10, 108:1, 113:22, 
116:20, 116:24, 123:2, 
123:15, 123:19, 136:20, 
136:25, 139:13, 140:19, 
140:23, 141:16, 148:24, 
150:1, 150:12, 173:14, 
174:20, 174:24, 175:2, 
176:11, 180:23, 183:3, 
185:10, 186:8, 192:18, 
193:23, 207:5, 210:15, 
210:17 

Tests [1] - 88:14 

tests [93] - 29:15, 39:13, 
50:11, 54:13, 63:9, 70:15, 
78:5, 78:17, 78:21, 78:22, 
79:22, 79:23, 83:15, 83:19, 
84:10, 85:12, 88:16, 88:24, 
89:2, 90:7, 91:1, 91:9, 91:18, 
91:20, 92:12, 93:7, 93:8, 
93:19, 94:17, 98:11, 99:19, 
104:9, 104:10, 107:12, 
110:15, 111:4, 112:6, 120:1, 
123:23, 124:2, 124:3, 124:6, 
124:9, 124:11, 124:13, 


Page: 494 


124:15, 124:17, 130:2, 
146:11, 152:4, 152:18, 
158:23, 161:13, 161:18, 
161:25, 163:9, 166:3, 
171:18, 174:5, 176:13, 


177:1, 177:24, 178:2, 178:6, 


179:5, 179:12, 179:14, 
179:15, 179:16, 192:2, 


192:7, 192:10, 194:1, 194:4, 
194:8, 196:15, 204:3, 206:8, 


206:24, 207:2, 207:10, 
207:11, 208:7, 209:13, 
209:18, 209:25, 210:18, 
210:23 

Texas [1] - 155:8 

text [3] - 128:14, 130:9, 
171:6 

The court [110] - 3:2, 3:5, 
3:11, 3:14, 3:20, 3:23, 4:3, 
4:9, 14:19, 14:22, 14:24, 
17:20, 17:22, 19:1, 19:5, 
19:12, 20:2, 20:3, 20:13, 
20:23, 21:1, 22:10, 30:2, 
30:5, 30:24, 35:14, 35:17, 
47:11, 48:6, 48:9, 48:12, 
48:15, 58:14, 59:23, 60:8, 
60:15, 60:18, 60:21, 60:23, 
61:3, 61:8, 61:10, 61:13, 
61:18, 61:25, 62:4, 65:3, 
65:5, 71:2, 71:14, 82:19, 
85:7, 88:3, 97:25, 103:25, 
104:3, 107:10, 109:13, 
109:15, 109:18, 109:21, 
109:23, 109:25, 110:3, 
110:5, 117:8, 117:17, 
117:19, 117:22, 117:25, 
125:13, 125:17, 127:9, 
136:12, 137:21, 137:25, 


138:2, 138:5, 138:7, 138:11, 


138:14, 138:16, 138:19, 
141:5, 146:12, 146:17, 
147:1, 150:20, 166:7, 
166:10, 166:12, 166:15, 
166:17, 166:21, 166:24, 


167:3, 167:7, 167:9, 167:12, 


167:19, 167:24, 168:9, 
168:22, 174:6, 174:9, 
188:24, 195:9, 211:4, 211:8 
The witness [28] - 4:2, 4:8, 
14:25, 19:15, 20:19, 35:22, 
48:16, 62:6, 62:10, 71:14, 
88:4, 98:2, 98:5, 104:4, 
107:11, 117:16, 117:20, 
117:21, 117:24, 125:11, 
127:10, 138:15, 138:25, 
151:10, 166:23, 167:21, 
168:1, 195:11 

the.. [1] - 12:18 
themselves [2] - 56:18, 
72:10 


EX 3-435 


Date Filed: 02/07/2020 


23] 


theory [6] - 80:17, 81:20, 
81:23, 82:8, 147:23, 148:12 
thereafter [1] - 29:4 
therefore [4] - 71:9, 199:9, 
200:23, 200:24 

theses [1] - 172:14 

thesis [2] - 3:9, 3:13 
they've [6] - 63:10, 72:2, 
86:19, 94:3, 184:12, 210:2 
thinking [3] - 100:22, 185:9 
thinners [1] - 52:10 

third [10] - 10:4, 21:21, 
21:24, 44:7, 53:2, 60:14, 
74:24, 169:11, 190:4, 190:6 
Third [2] - 87:5, 185:19 
thirds [1] - 106:14 
thoroughly [1] - 108:4 
thoughts [3] - 7:12, 18:7, 
28:7 

thousands [1] - 69:25 
three [19] - 17:20, 27:10, 
33:2, 33:5, 52:12, 67:19, 
105:5, 116:6, 132:14, 
132:21, 172:7, 186:2, 
191:14, 191:24, 192:2, 
192:7, 192:9, 205:5 
Thrones [2] - 57:11, 57:12 
throughout [2] - 16:18, 
190:22 

thrown [1] - 198:17 

timed [10] - 54:16, 104:14, 
105:14, 106:12, 106:14, 
109:6, 166:3, 173:17, 174:5, 
210:17 

timeline [1] - 139:16 
timing [1] - 21:10 

title [8] - 31:18, 32:14, 37:3, 
93:21, 136:11, 147:10, 
177:8, 192:22 

titled [1] - 37:14 

titles [1] - 55:10 

today [18] - 3:9, 3:19, 3:20, 
4:4, 5:7, 33:25, 65:2, 74:9, 
94:21, 111:17, 117:9, 
130:23, 133:16, 141:1, 
147:25, 150:14, 160:20, 
173:13 

together [6] - 25:19, 28:8, 
76:11, 88:23, 145:23, 173:3 
TOMM (4) - 206:21, 206:23, 
207:3, 207:13 

tomorrow [3] - 3:21, 60:5, 
211:6 

took [35] - 5:20, 38:16, 39:14, 
40:14, 40:15, 41:14, 41:18, 
41:24, 43:1, 43:9, 43:15, 
43:18, 44:11, 45:1, 45:8, 
45:23, 46:14, 47:1, 52:21, 
52:23, 87:22, 88:6, 88:21, 
102:18, 103:1, 105:1, 


Case: 20-1058 


110:11, 113:15, 124:23, 
126:5, 133:10, 137:16, 
157:12, 194:1, 195:24 

top [18] - 9:11, 15:19, 17:5, 
33:18, 85:7, 102:19, 102:22, 
103:2, 103:4, 103:17, 
128:11, 160:8, 172:4, 182:2, 
182:8, 182:16, 191:1, 192:23 
topics [4] - 40:7, 56:13, 
143:21, 145:15 

total [3] - 9:21, 98:14, 182:1 
tougher [1] - 119:3 

toward [2] - 183:13, 209:2 
towards [1] - 111:13 

track [1] - 116:18 
traditionally [1] - 79:17 
traffic [1] - 206:9 

train [1] - 67:20 

trained [1] - 87:10 

training [6] - 70:14, 70:19, 
71:5, 118:2, 122:20, 170:2 
trait [1] - 75:5 

traits [4] - 75:5, 75:15, 75:25, 
76:1 

transcript [3] - 99:21, 99:22, 
211:13 

transcription [1] - 1:25 
translate [1] - 7:12 

trauma [1] - 22:20 
traveled [1] - 51:24 

treat [2] - 99:24, 209:4 
treated [2] - 121:1, 187:1 
treating [1] - 4:20 
treatment [1] - 210:14 
treats [1] - 187:21 

trends [1] - 145:24 

Trial [1] - 94:11 

trial [1] - 94:11 

tricky [1] - 155:3 

tried [4] - 14:6, 52:16, 
126:10, 126:22 

trouble [5] - 74:15, 76:5, 
77:4, 78:2, 119:22 

true [12] - 82:7, 91:11, 
115:10, 118:19, 121:15, 
124:10, 124:13, 124:15, 
133:22, 191:11, 191:12, 
191:24 

truth [2] - 133:20 

try [11] - 52:14, 52:16, 93:1, 
114:24, 128:2, 171:5, 
174:18, 176:17, 181:8, 
188:20, 207:11 

trying [12] - 5:1, 43:23, 
52:13, 56:25, 110:5, 124:5, 
126:24, 155:2, 195:19, 
196:13, 204:2, 207:8 
Tuesday [1] - 51:22 
tumors [1] - 22:20 

turn [25] - 4:7, 6:19, 31:4, 


Document: 14-2 


32:1, 44:23, 64:6, 74:2, 77:5, 
77:6, 83:25, 102:6, 104:17, 
140:6, 142:2, 142:20, 
143:17, 145:5, 147:13, 
168:19, 178:13, 178:16, 
180:25, 187:12, 190:25 
turned [2] - 159:20, 168:12 
turning [2] - 54:19, 140:21 
tutoring [1] - 32:5 

twice [7] - 50:24, 97:22, 
156:14, 162:21, 162:22, 
203:22, 203:24 

two [43] - 8:5, 8:20, 9:17, 
10:14, 12:1, 12:13, 12:17, 
18:8, 23:2, 23:6, 23:7, 30:14, 
48:1, 52:10, 60:13, 61:9, 
61:10, 67:14, 78:16, 83:13, 
86:6, 86:8, 88:24, 89:3, 94:9, 
99:19, 106:14, 116:6, 128:1, 
141:20, 145:2, 152:21, 
157:14, 167:14, 169:6, 
180:21, 186:12, 186:16, 
186:17, 188:8, 190:19, 
191:18, 200:11 
two-and-a-half [1] - 18:8 
two-day [1] - 60:13 
two-hour [1] - 23:6 
two-page [1] - 12:13 
two-thirds [1] - 106:14 
two-year [1] - 169:6 

type [5] - 13:21, 83:9, 83:17, 
93:8, 96:12 

typed [3] - 15:9, 15:12, 27:17 
types [8] - 55:1, 68:18, 
75:24, 78:16, 83:13, 93:18, 
99:1, 143:20 

typical [4] - 79:5, 124:16, 
163:22, 209:8 

typically [10] - 62:22, 76:22, 
94:10, 106:1, 123:11, 124:9, 
177:9, 194:24, 202:5, 209:6 
U.S [1] - 1:8 

ultrasound [1] - 52:3 
unbiased [2] - 154:12, 
154:17 

uncertainty [1] - 190:24 
unchanged [1] - 12:3 
uncommon [5] - 172:22, 
174:20, 176:2, 194:20, 
202:11 

under [26] - 3:24, 33:7, 40:3, 
63:7, 65:13, 72:20, 74:6, 
78:23, 81:12, 81:19, 82:7, 
96:20, 104:14, 105:14, 
105:15, 107:1, 117:10, 
117:14, 117:22, 119:21, 
123:13, 148:7, 165:1, 
179:14, 202:25, 206:18 
underachievement (1] - 
147:11 


Page: 495 


underachieving [2] - 147:21, 
164:17 

undergrad [2] - 57:9, 57:10 
undergraduate [1] - 99:22 
undergraduates [1] - 118:8 
undermine [2] - 66:14, 
103:15 

undermines [2] - 107:2, 
109:9 

undermining [1] - 65:20 
understood [3] - 64:19, 83:5, 
119:17 

uneven [1] - 79:1 

United [2] - 155:24, 170:21 
UNITED (1) - 1:1 
University [15] - 31:6, 31:9, 
66:22, 67:1, 67:7, 137:9, 
142:8, 142:9, 142:11, 
168:25, 169:1, 169:2, 169:4, 
169:6, 198:20 

unless [2] - 124:7, 189:6 
unlike [2] - 190:10, 192:5 
unquote [1] - 128:16 
unrecognized [1] - 194:20 
unreliable [3] - 86:1, 86:4, 
151:19 

unsurprisingly [1] - 90:11 
unusual [11] - 73:21, 74:1, 
74:18, 101:10, 151:2, 
181:17, 199:7, 199:8, 
200:21, 200:24, 201:11 

up [36] - 20:21, 23:25, 31:10, 
42:11, 50:21, 51:24, 52:3, 
52:4, 52:7, 52:17, 53:9, 
63:20, 63:23, 82:10, 82:12, 
90:10, 90:22, 94:23, 124:8, 
125:2, 125:17, 126:3, 126:5, 
150:25, 156:5, 174:18, 
176:24, 180:14, 181:8, 
181:21, 186:1, 186:3, 187:9, 
187:10, 188:18 

updated [1] - 11:3 

US [1] - 63:15 

useful [4] - 84:16, 111:12, 
112:7, 112:22 

uses [1] - 129:22 

USMLE [16] - 63:4, 71:21, 
74:4, 83:11, 108:15, 108:18, 
115:22, 130:10, 139:14, 
150:2, 156:17, 157:20, 
173:14, 173:18, 180:6, 
210:18 

usual [1] - 210:21 

utilized [1] - 95:2 

utilizing [1] - 1:24 

valid [4] - 20:10, 77:21, 81:7, 
200:12 

validity [7] - 93:7, 93:8, 
155:1, 206:18, 207:8, 207:9, 
207:10 


EX 3-436 


Date Filed: 02/07/2020 


238 


value [6] - 86:24, 88:6, 
89:13, 89:14, 90:15, 98:18 
VARGAS [19] - 2:2, 2:3, 3:4, 
3:16, 3:22, 14:15, 14:23, 
18:22, 19:11, 19:24, 20:24, 
22:9, 30:1, 30:3, 30:23, 
48:18, 58:13, 167:5, 167:11 
variability [1] - 79:12 

varied [2] - 47:19, 49:21 
varies [2] - 116:4, 154:21 
variety [3] - 90:17, 101:16, 
143:22 

various [11] - 5:13, 70:1, 
77:22, 80:3, 91:1, 136:25, 
145:2, 152:4, 152:18, 168:6, 
193:25 

vary [3] - 37:9, 116:10, 123:9 
varying [1] - 10:19 

vast [3] - 74:1, 136:4 

vein [1] - 52:5 

verbal [16] - 55:9, 55:21, 
105:2, 105:3, 105:10, 
106:11, 107:5, 125:3, 127:7, 
127:14, 184:4, 184:6, 201:3, 
201:12 

verbally [1] - 201:4 

version [10] - 14:10, 14:12, 
18:17, 23:19, 25:22, 39:13, 
43:7, 104:25, 114:13, 170:21 
versions [1] - 12:19 

versus [2] - 114:12, 116:21 
vice [1] - 122:5 

videotaped [1] - 51:8 

view [1] - 51:8 

vignette [1] - 130:15 
virtually [3] - 72:3, 73:1, 
147:20 

visible [1] - 97:1 

visibly [1] - 52:1 

visual [4] - 205:2, 205:4, 
205:19, 205:24 

Visual [3] - 97:8, 203:8, 
203:15 

vitae [1] - 168:20 
vocabulary [3] - 84:20, 
85:10, 197:4 

voices [1] - 57:13 

VOIR [3] - 212:7, 212:10, 
212:14 
volume [3] - 64:8, 140:4, 
151:6 
W-I-A-T [1] - 87:11 

wait [2] - 97:24, 205:1 
waiting [1] - 172:10 
waived [1] - 20:8 

wants [1] - 195:4 
warranted [1] - 150:9 
Washington [2] - 2:5, 2:12 
watch [6] - 51:19, 57:18, 
59:24, 62:4, 138:20, 167:19 


Case: 20-1058 


watching [2] - 57:15, 206:10 
Wayne [1] - 142:9 

ways [3] - 86:5, 92:23, 
200:11 

weaken [1] - 66:13 

weaker [1] - 158:14 
weaknesses [5] - 79:2, 79:6, 
79:8, 158:13, 162:14 
website [4] - 62:23, 73:3, 
73:4, 149:1 

Wechsler [5] - 87:4, 185:19, 
196:15, 201:14, 209:14 
week [8] - 4:5, 32:21, 33:6, 
50:8, 53:11, 60:5, 60:10 
weekend [1] - 117:14 
weekly [1] - 145:1 

weeks [2] - 52:12, 110:11 
weighed [1] - 156:19 
weight [4] - 71:4, 71:10, 
137:1, 146:17 

weighted [2] - 133:12, 
134:15 

weird [1] - 56:6 
well-written [1] - 157:4 
whisker [1] - 47:12 

white [1] - 146:24 

whole [12] - 13:10, 56:22, 
116:10, 126:19, 151:22, 
159:16, 189:6, 191:23, 
193:21, 200:4, 210:7 

WIAT [31] - 87:7, 87:8, 87:9, 
87:10, 87:12, 87:17, 88:10, 
110:19, 110:23, 111:6, 
123:24, 131:1, 131:11, 
161:25, 163:9, 185:14, 
185:17, 186:3, 187:2, 
188:14, 189:2, 190:10, 
190:11, 192:3, 192:5, 192:7, 
194:5, 199:21, 199:23 
WIAT-III [3] - 110:19, 110:23, 
111:6 

WIAT-information [10] - 
123:24, 131:1, 131:11, 
161:25, 185:14, 185:17, 
188:14, 189:2, 192:3, 194:5 
widely [4] - 121:6, 121:16, 
129:25, 155:19 

willing [1] - 174:22 
window (1] - 33:10 
Wisconsin [2] - 31:9, 31:11 
Wisconsin's [1] - 31:6 
wise [1] - 55:16 

withdraw [1] - 58:7 
withdrawn [1] - 14:19 
withhold [1] - 97:12 
Witness [1] - 212:4 
witness [16] - 30:3, 59:25, 
61:12, 61:19, 61:20, 62:1, 
70:23, 82:17, 138:8, 138:12, 
146:9, 146:19, 166:17, 


Document: 14-2 


166:21, 167:18, 174:3 
witnesses [1] - 166:24 
wondering [1] - 17:23 
Woodcock [11] - 88:14, 
111:20, 111:22, 123:25, 
131:23, 132:1, 162:7, 163:9, 
191:3, 192:8, 194:6 
Woodcock-Johnson [11] - 
88:14, 111:20, 111:22, 
123:25, 131:23, 132:1, 
162:7, 163:9, 191:3, 192:8, 
194:6 

word [22] - 55:12, 59:15, 
88:23, 132:5, 152:22, 171:8, 
171:9, 184:24, 187:7, 187:8, 
187:11, 187:12, 190:9, 
190:19, 190:22, 190:24, 
191:6, 191:17, 191:24 
words [14] - 7:12, 8:8, 8:10, 
25:21, 28:7, 50:16, 171:7, 
171:10, 185:3, 190:2, 190:7, 
191:10, 191:18 

workmen's [1] - 72:20 
works [1] - 68:10 
workshops [1] - 69:4 

world [24] - 78:6, 78:19, 
78:20, 78:21, 78:25, 83:18, 
83:19, 91:15, 91:17, 91:23, 
92:7, 92:11, 93:3, 94:17, 
99:3, 99:9, 99:19, 99:24, 
100:2, 100:17, 101:24, 
109:5, 109:6, 129:11 
worldwide [1] - 145:22 
worry [1] - 20:16 

worse [3] - 92:6, 173:7, 
173:11 

WRAT5 [1] - 177:4 

write [10] - 5:15, 23:25, 
24:12, 50:13, 51:2, 62:25, 


157:7, 157:9, 157:12, 176:24 


write-up [1] - 176:24 

writes [1] - 191:12 

writing [24] - 7:20, 15:24, 
24:10, 27:7, 50:21, 51:11, 
55:20, 56:4, 58:20, 58:23, 
73:12, 74:7, 77:19, 77:22, 
78:3, 87:13, 102:4, 103:18, 
105:3, 107:2, 107:3, 157:21, 
158:21, 177:11 

written [14] - 7:13, 13:1, 
25:1, 50:9, 63:24, 66:7, 
140:1, 148:1, 149:23, 
153:17, 157:4, 157:10, 
171:6, 210:17 

wrote [12] - 8:8, 8:10, 13:13, 
15:12, 73:18, 73:23, 147:8, 
152:8, 152:24, 153:1, 
158:18, 158:20 

Xarelto [1] - 52:10 

Yale [1] - 198:20 


Page: 496 __ Date Filed 


year [22] - 31:12, 31:13, 
31:22, 32:24, 40:5, 40:16, 
40:19, 40:20, 41:15, 41:16, 
41:17, 44:7, 47:19, 50:3, 
50:4, 51:17, 53:3, 90:23, 
102:10, 136:2, 169:6, 185:21 
years [22] - 52:10, 62:18, 
67:6, 67:8, 69:18, 73:10, 
116:6, 134:24, 135:12, 
139:8, 142:15, 143:7, 
143:13, 144:15, 144:20, 
153:5, 153:8, 156:4, 195:1, 
195:25, 203:1 

yesterday [20] - 3:19, 3:25, 
4:18, 13:19, 15:20, 16:2, 
18:4, 37:24, 38:15, 50:12, 
53:13, 56:10, 59:18, 107:22, 
124:22, 125:9, 126:6, 
127:17, 133:16, 136:15 
yield [1] - 101:16 

yielded [1] - 105:1 

York [5] - 67:1, 67:7, 69:22, 
117:1, 117:2 

young [4] - 151:1, 152:1, 
152:16, 164:17 

younger [1] - 151:17 
youngster [1] - 208:15 
your.. [1] - 100:8 

yourself [4] - 129:17, 136:19, 
151:22, 179:15 

yup [1] - 189:17 

Zecker [13] - 136:6, 138:18, 
138:25, 139:3, 140:6, 141:8, 
142:1, 143:25, 146:8, 147:5, 
150:23, 166:14, 197:15 
ZECKER j3] - 138:22, 
212:10, 212:12 

ZUBA (1] - 1:15 


EX 3-437 


: 02/07/2020 


239 


Case: 20-1058 


CO NAY BD Oo FPF W NY FF 


Document: 14-2. Page:497 Date Filed: 02/07/2020 


IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
Plaintiff, 


V. 


NATIONAL BOARD OF MEDICAL 


EXAMINERS, 


Defendant. 


CIVIL ACTION NO. 
2:19-cv-02002 


PRELIMINARY 


INJUNCTION HEARING 


DAY 3 


James A. Byrne U.S. Courthouse 
601 Market Street 


Philadelphia, 


PA 19106 


December 5, 2019 


Commencing at 


9:30 -asims 


BEFORE THE HONORABLE J. CURTIS JOYNER 


APPEARANCES: 


REISMAN CAROLLA GRAN & ZUBA, LLP 
BY: LAWRENCE D. BERGER, ESQUIRE 


larry@rcgl 


19 Chestnut S 
Haddonfiel 
(856) 354-564 


d, 


treet 
New Jersey 08033 
0 


awoffices.com 


Representing 


Ann Marie Mitchell, 


the Plaintiff 


Official Court Reporter 
(267) 299-7250 


CRR, RDR, 


RMR 


Proceedings taken stenographically and prepared utilizing 
computer-aided transcription 


EX 3-438 


Case: 20-1058 Document: 14-2 Page: 498 Date Filed: 02/07/2020 


1 APPEARANCES CONTINUED: 
Z 
STEIN & VARGAS LLP 
3 BY: MICHAEL STEVEN STEIN, ESQUIRE 
BY: MARY C. VARGAS, ESQUIRE 
4 10 G Street NE 
Suite 600 
5 Washington, DC 20002 
(202) 248-5092 
6 michael.stein@steinvargas.com 
mary.vargas@steinvargas.com 
7 Representing the Plaintiff 
8 
9 
PERKINS COIE LLP 
10 BY: ROBERT A. BURGOYNE, ESQUIRE 
BY: CAROLINE M. MEW, ESQUIRE 
11 700 - 13th Street, NW 
Suite 600 
V2 Washington, DC 20005 
(202) 654-6200 
3 rburgoyne@perkinscoie.com 
cmew@perkinscoie.com 
14 Representing the Defendant 
Ae 
16 2 2-2 
La 
18 
ce 
20 
Zz, 
22 
fas 
24 
29 


EX 3-439 


Case: 20-1058 Document: 14-2 Page: 499 Date Filed: 02/07/2020 


i (Court called to order at 9:30 a.m.) 
Z THE COURT: Good morning. You may be seated. 
3 MR. BERGER: Your Honor, just one brief thing before 
4 Mr. Burgoyne proceeds. And that is that when Dr. Smith 
5 testified on direct yesterday, I don't believe that I formally 
6 moved exhibit P-21, which is his declaration and which was 
7 covered in the testimony, into evidence, so I would like to 
8 offer it into evidence now. 
9 THE COURT: Very well. Any objection? 
10 MR. BURGOYNE: No objection, Your Honor. 
alia THE COURT: It's admitted. 
ieee (Exhibit P-21 admitted.) 
hes THE COURT: Sir, will you come and take the stand. 
14 Sir, I'll remind you you're still under oath from previously 


15 being sworn in yesterday. 


16 Do you understand that? 

17 THE WITNESS: Yes. 

18 THE COURT: Very well. Let's proceed. 

Age) (A discussion off the record occurred.) 

20 THE COURT: Now, check your mic and make sure it's 


21 operating. 
22 THE WITNESS: No. 


23 THE COURT: This is what happens when your staff is 


24 not here to do all these things before you come out, talking 


25 about my deputy clerk, who is out this week. 
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SMITH - CROSS 4 


Let's proceed. 
MR. BURGOYNE: Thank you, Your Honor. 
CROSS-EXAMINATION 


BY MR. BURGOYNE: 


ion Again, good morning, Dr. Smith. 
A. Good morning. 
Or; Jessica Ramsey came to see you in the fall of 2008 because 


she wanted to obtain an evaluation to support her request for 


accommodations on the Step 1 exam. Correct? 
A. Yes. 
Oe And you'd never seen or treated her prior to that time? 


A. No. 


‘On And you have a reputation in this area of providing 


evaluation reports for students seeking accommodations on 


standardized tests? 


A. Yes. 


Q. And I think Ms. Ramsay testified she came across your name 
on the internet. 
Would you look at Defense Exhibit 34, which should be the 


page that is up. 


A. EE AS; 
Q. Is this the home page for your website? 
A. Yes. 


Q. So this is the first page someone will s when they go to 


your website? 
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SMITH - CROSS 5 


A. Yes. 


On And on the top it says you specialize in the assessment 


and treatment options for dyslexia, ADD, ADHD, learning 
disorders. 
And then what's the fourth area in which you specialize? 


A. Extended time and accommodations for standardized tests. 


Os And then in the first bullet point it states that adults 


and teens with learning disabilities may be able to get 


additional time and other accommodations in high-stakes testing 


situations, and you refer to the SAT, the ACT, the MCAT, the 


LSAT, the GRE, the GMAT, et cetera. And you state you offer 


neuropsychological evaluations to individuals who are seeking 


documentation as part of their application to request more time 
and/or other accommodations. 

Prior to Ms. Ramsay, had you evaluated anyone for 
accommodations on the Step 1 exam? 
A. I'm not sure. I think so. I'm not sure. I evaluated a 
previous medical student. 
OG Then would you read the last bullet point or the last 
sentence in the second bullet point for us. 
A. An official DSM-5 Diagnostic and Statistical Manual of 
Mental Disorders diagnosis is necessary when you are trying to 


qualify for services at school or work. 


Q. I believe you testified about the DSM-5 yesterday? 


A. Yes. 
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Le “Ox Did you evaluate Ms. Ramsay in accordance with the 
2 criteria in the DSM-5 manual? 
3 A. Yes. 
Ae Sor Turn to —- actually, I'm sorry, stay on Exhibit 34. And 
5 confirm for me that the second page here is a page from your 
6 website that discusses evaluation for developmental dyslexia 
7 and ADHD? 
8 A. Yes, that's my website. 
9 QO. You see there's a discussion about problems with IQ 
10 testing? 
11 A. Yes. 
12 Q. And it states: Principally, the principal method of 
13 diagnosing learning disabilities such as dyslexia has been to 
14 compare measured intelligence and achievement levels such as 
15 reading? 
16 A. Yes. 
ee” Pes Is that a reference to the so-called discrepancy model 
18 that we were discussing yesterday? 


LG: hex It is. 

20 Q. And then you go on to say: However, there are serious 

21 problems with this approach that are frequently not considered 
22 in a diagnostic evaluation? 

23 A. Yes. 

24 Q. And at the bottom you identify some problems with ADHD or 


25. ADD testing? 
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SMITH - CROSS 7 


Yes. 


And the first sentence says: There's considerable 


controversy at the present time over what are the core symptoms 


of ADHD or ADD. 


Is that an accurate statement? 


eo Yes. 
Os And then the last sentence in that paragraph says: 
Evaluations require -- and it says a care review, but that 


means a careful review? 


A. 
Oz 


Yep. 


A careful review of all tests, histories, grade reports, 


teacher reports and parent reports? 


A. 
Q. 
A. 
Q. 


yesterday but I don't think we looked at it. 


Yes. 


Is that a statement you concur in until today? 
Yes. 


Exhibit 35, please. I think you mentioned this document 


Is this the intake interview form that you have clients 


fill out before they come to see you? 


A. 
QO. 


Q. 


Yes. 
And was this the form that Ms. Ramsay completed? 
Yes. 


And on the front page it says she's coming to see you to 


get appropriate diagnosis and testing accommodations? 


A. 


Yes. 
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SMITH - CROSS 


Ox On page 2 of this document, which is Smith-33, there's a 


section that says at the top, thinking back to growing up to 


your school days, do you remember having trouble, and then 


there's several activities that you describe here? 


A. Yes. 

Oe Is this relating to possible ADHD or LD or both? 

A. Both. 

OQ. And Ms. Ramsay indicated that she remembered having 


problems in all of these areas? 


A. Yes. 

Ox You're being compensated for your work in this case. 
Correct? 

A. Yes. 

Q. And I believe you told me your rate is $125 per hour for 


travel and waiting time? 
Pix Yes. 


Q. From the time you leave home till the time you get home? 


A. Well, not quite. That's not quite how I interpret it. 


When I get to a hotel room where I would normally be at 


home, I'm not going to count that, that kind of thing. 


QO. And then you're receiving I believ ither 350 or $375 per 


hour for -- 
A. It's 350. 
Oy 350. 


A. I looked back at the document. 
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SMITH - CROSS 9 


Ox Okay. And that's for your deposition time and your time 


in court? 


A. Just the deposition time. 


I'm sorry, I misunderstood. My deposition time and the 


time testifying here. 


oe We looked briefly at your resume yesterday. 


Have you done any research relating to requests for 


accommodations on high-stakes standardized tests? 


A. When you 
oF Yes. 
A. No. 
Q. And have 
that subject? 
A. No. 


QO. You were 


with dyslexia. 


A. Yes. 
Oe Xow als6 
A. Yes. 


say research you mean studies? 


you written any articles or other publications on 


the first professional to diagnose Ms. Ramsay 


Correct? 


diagnosed her with ADHD? 


O% Both of those impairments are neurodevelopmental diseases. 


Right? 

A. Yes. 

QO. And that means they're lifelong impairments? 

A. Yes. 

Ove When you evaluate someone for a possible learning 
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1 disorder, what do you rely upon in making your diagnosis? 

2 Picg Any documents I can get from any previous evaluations, 

3 any -- the history that I can get from the client and anybody 

4 else, and then of course my test results. 

Bb: "OS Do you also want to see report cards and grades and 

6 teacher comments if they're available? 

7 A. Yes. 

S. Ws And do you also want to see performance on standardized 

9 tests that were taken in elementary school? 
LO! Ghee . Mes 
mit LO¢ And that would include tests such as the Iowa Tests of 
12 Basic Skills? 
LS, As Yes. 
14 Q. And do you also want to see results from performance on 
15 standardized tests such as the ACT, the SAT and the MCAT? 
16 A. Yes. 
17 Q. Why do you want to see report cards if they're available? 
3. A In case there's something there that's informative about 
19 what was going on for them at that time. 
ZU. Ox I think you told me in your deposition, you want to see if 
21 there's anything that would indicate the presence or absence of 
22 unusual struggle. Is that an accurate statement of reasons you 
23 want to see -- 
24 A. I don't remember what I said then, but from my experience, 
25 as I said yesterday, it's more about is there something that 
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SMITH - CROSS 11 


indicates the presence. 


O.% And why do you want to see teacher comments? 
A. For the same purpose, in case they mention something. 
. Why do you want to know about someone's standardized 


testing history? 


A. To get some kind of idea how they perform in such a 
Situation. 
ON, In your deposition in response to that question you 


indicated that you want to see how they performed on other 
kinds of tasks that are related to what you're evaluating. 
Do you think performance on standardized tests like the 


ACT and the MCAT are related to what you're evaluating when 


you're doing an ADHD or LD evaluation? 


A. Yes, but not closely related. 


Og And you also indicated that you like to see something 


objective when you're doing an evaluation; is that correct? 
A. Yes. 


Oe And would teacher reports and teacher comments and grades 


and performance on standardized tests be the type of objective 
information you're looking for? 


A. The performance on standardized tests is more objective. 


I don't really regard some of the information on the report 


cards as necessarily truly objective. 


QO. What is the biggest risk in relying upon a patient's 


self-report with information that's provided to you during an 
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interview? 


A. The biggest risk is that they're not presenting it 


accurately, either deliberately or they're just a poor 
reporter. 

Os What do you rely upon when evaluating whether someone 
meets the diagnostic criteria for ADHD? 


A. Primarily -- well, if there is something in the history 


and records that would indicate that kind of dysfunction, but 


primarily with the client and anybody else that they know -- 
any questionnaires or reading skills have filled out, that 
information primarily. 


‘ep I believe you testified in both your deposition and 


yesterday that the assessments that are sometimes used in 
evaluating ADHD are not very reliable? 
A. No. 

I'm sorry, yes. They're not -- I don't consider them very 
precise instruments. 
oP Okay. When Ms. Ramsay came to you, she knew she was 
undergoing diagnostic testing, the results of which would 


affect whether or not she got accommodations on the Step 1 


exam? 
A. Yes. 
Cig Likewise, when she filled out ratings scales, she knew 


that that information would influence whether she got 


accommodations on the Step 1 exam? 
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A. Yes. 


On You testified yesterday I think that the DSM-5 requires 


13 


that an individual diagnosed with ADHD has experienced multiple 


symptoms in multiple settings and with early onset. Is that -- 
A. Yes. 

‘on All of those are part of the diagnostic criteria? 

A. Yes. 

Oy Other than the self-report by Ms. Ramsay and her mother, 


what evidence did you see of early onset of ADH symptoms with 
Ms. Ramsay? 

A. Primarily it was the report from Ms. Ramsay and her 
mother. 

O.. And what evidence did you see other than self-report of 


impairment in multiple settings? 


A. Primarily it was the report from Ms. Ramsay and her 
mother. 
or And likewise regarding the presence of multiple ADH 


symptoms, was that primarily the report of Ms. Ramsay and her 
mother and her fiancé? 
Pee Yes. 


Q. Before your deposition in this case, you reviewed some 


articles relating to detecting performance validity problems. 


Correct? 
A. Yes. 
Q. Why did you review those articles? 
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A. I'm sorry, could you repeat your question for me? 
Ox Sure. You testified in your deposition that before your 
deposition, you reviewed some articles dealing with detecting 
performance validity issues. 

So my question is why you had done that? 


To see if I overlooked something. 


F What are performance validity problems? 


Problems? 


Oo FP OO P 


A Yeah. Why does one perform a performance validity test? 
What are you trying to evaluate? 


A. Well, we're trying to evaluate whether they make a good 


effort or whether they're deliberately trying to exaggerate 


their problems and their symptoms. 


Ox What does the term "malingering" mean in the diagnostic 
context? 


A. Typically it means deliberately exaggerating your 


symptoms. 


Oe Do individuals sometimes exaggerate or not perform to 
their maximum in order to obtain certain external incentives? 
A. Yes. 


Obs An example might be, for example, getting Ritalin or other 


medications which students often believe will help them? 


A. Yes. 


QO. And would another incentive be the opportunity to obtain 


accommodations in school or on a standardized test? 
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A. Yes. 
Oe How would a person malinger in order to be diagnosed with 


a specific learning disorder? 


A. They use whatever knowledge they have about what the 


condition is and try to mimic what the symptoms or performance 


that would be expected based on what they know. 


Os Is one possibility to try to do poorly on tests of 


phonological processing? 

A. Yes. 

‘oF And what are examples of tests that evaluate phonological 
processing? 


Pox The -- in the WIAT, the -- I get the names confused 


sometimes between the two tests. Pseudo word decoding I think 


is how they title it there. 


oF What other tests might you administer to try to evaluate 


phonological process? 


Bets If I -- well, I could use the Woodcock Johnson, the 


Kaufman test -- test of educational achievement. I didn't use 
those particular tests in this instance. 

Oy Could a person also read very slowly when taking a 
diagnostic assessment in order to produce a result that might 
not reflect full effort? 

A. Yes. 

Q. And what are examples of diagnostic tests on which slow 


reading would influence the outcome? 
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A. Well, let me think of which ones. On the WIAT, the oral 


reading fluency subtest, the word reading subtest, there's a 


supplemental measure of how fast you read those words. Again, 


it relates to how fast you read the words. The Gray Oral. The 


Nelson-Denny, anything that has any kind of timed fact around 
ale wa 

is You mentioned the Gray Oral. That's the GORT that we were 
referring to yesterday? 

A. The GORT-5, yes. 


‘oF Nelson-Denny. So the WIAT, the GORT and the Nelson-Denny, 


those are all assessments that you administered to Ms. Ramsay? 
A. Yes. 


Oe How would one go about malingering in the context of an 


ADHD diagnosis? 
A. I guess they would report -- based on what they know, they 


would report the symptoms being frequently experienced. 


ie What about in terms of reports that you obtained from 


other individuals, would those individuals likewise need to 


report significant symptoms? 
A. Yes. 


Obs Look at Exhibit 51, please. And that's in the other 


notebook, I apologize. DX-5l1. 
A. Okay. 
0% And this is an article entitled "An Investigation of 


Methods to Detect Feigned Reading Disabilities." 
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A. Yes. 

On Is this one of the articles you reviewed in advance of 
your deposition? 

A. Yes. 

Os Let's look at your evaluation report for Ms. Ramsay. And 


if you'll look at DX-3, it's attached to your declaration. It 


is Tab B. 

Pex DX what. 

Oe. <3 

A. It's back in the other notebook? 

O. Yes. I apologize: 

Pox Tes okay; 

Os LT ) try eo: avoid thats 

A. You said DX-3. Correct? 

Og e's Dx=3) Tab vB; 

A. I'm sorry, DX-3, what? 

ex Tab B as in boy. 

A. Got it. All right. 

Os We covered some of this yesterday with Mr. Berger in terms 
of the types of information that you considered. 


In your listing of records reviewed, is this a complete 
list of the records you reviewed as part of your evaluation? 
A. Yes. 

Oy On page 2 of this, this exhibit, there's a reference to 


the personal statement regarding Ms. Ramsay's need for 
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accommodations? It's the second item listed. 
A. Yes, I see it. 

On Tt's. dated dune 6, 2018. 

A. Yes. 

On And did she give you her personal statement from 2016? 
A. I don't recall. It's not here. I don't recall getting 
ats ae 

ey And did she give you a copy of her request for 


accommodations that she submitted to the NBME in 2016? 


A. I don't recall doing it, if it's not here. I either 


overlooked it or... 


er On the next page, page 4, you discussed this a little bit 


yesterday, but Ms. Ramsay's school history? 


A. Yes. 


OF And there's a statement that said she had academic 
struggles that began from the first days in school and 


consistently required accommodations, such as extended time on 


tests and assignments, altered grading schemes, frequent 
breaks, private space for testing and completing class work in 


order to compensate for distractibility, impaired attention and 


concentration, impaired reading comprehension, impaired reading 
speed and hyperactivity. 

Is that information that you relied upon in making your 
evaluation? 


A. Yes. 
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‘ Look at DxX-4, Tab A for me. 
Okay. 
And if you would go, please, to page 6 of this document. 


All right. 


Oo FP O FP O 


A And this is Ms. Ramsay's initial request for 


accommodations. And you see on the top there, there's a 


section where she discusses her accommodations in primary and 
secondary school? 

A. Yes. 

Ox And then if you look at elementary school, there's a 


reference to accommodations she received in one school year, 


1996-1997? 
A. Yes. 
Q. And there's a reference to her getting an alphabet chart, 


distraction reduced space, extra time for writing and reading. 
And then she says: These were provided by the teacher, not the 
school, so I do not have records confirming them. 

Had you ever seen this document as part of your 
evaluation? 
A. I don't recall it, no. 
Q. And you see she doesn't list any other informal or formal 


accommodations here? 


A. Yes. 
Os ‘hook»at Exhtbre -=baék to. ERI bites. 
Actually, keep that one open. I apologize. Let me get to 
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your report here. And take a look at DxX-4, Tab B, the same 


document you were just in. 


A. Just a minute. DX-4, Tab B. Right? 

All right. 
On And this is Ms. Ramsay's personal statement from 2016. 
And it's not listed in your documents you reviewed, so I take 
it that means you had not seen this document previously? 


A. I don't -- well, I'm not sure. There were so many, it's 


possible that I have it and didn't realize there were two 
different versions. 


Oz Okay. And then on page 2 of this document in the first 


full paragraph, there's a discussion of Ms. Ramsay experiencing 


reversals and distinguishing between similar-appearing 


characters when reading and writing? 
A. Yes, 
on First of all, are reversals something you commonly see 


with dyslexia, or is that something people just assume happens? 


Is that a common trait with dyslexia? 


A. It's common to dyslexia but not exclusive to dyslexia. 
QO. And then she goes on to discuss that she had been placed 
in a time-out desk to avoid distractions and also received an 


alphabet chart. And then at the very last sentence, she says: 


Unfortunately, these accommodations were unofficial, enacted by 


my teacher rather than the school, so I do not have any record 


that they were provided. 
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Sorry, that was the third from the last sentence? 


Other than this visual testing, I was not evaluated for 


learning disabilities until 2009 and so did not receive any 


other aid or accommodation. 
Is that language you had seen before today? 


A. Not that I recall. 


Os In your report you also reference some prior evaluation 
reports that you looked at, including reports from a Dr. 
Lewandowski? 

A. Yes. 

Og And Dr. Lewandowski is a board certified 
neuropsychologist. Correct? 

A. Yes. 

QO And he personally evaluated Ms. Ramsay? 

A Yes. 

Oy He didn't just do a paper review, in other words? 
A No. 

QO And I believe you concluded that the assessments he 
administered were inappropriate? 


cee I wouldn't use the word "inappropriate." If I did, I 


shouldn't have used the word "inappropriate." 


Q. I will show you, you did, but -- 


A. No, I imagine I did. But that was a poor choice of words. 


Not applicable, insufficient for the kind of thing he was 


trying to evaluate. 
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Oz I think yesterday you put it as inadequate testing? 
Ps I wouldn't use that word again, because of the pejorative 
nature of it. But insufficient. 


(ey Okay. I think you testified in your deposition that based 


on the evaluation he did of Ms. Ramsay, you don't believe he 
could have arrived at a proper diagnosis regarding a learning 
disability? 

A. No. 

O> No meaning you don't think he could have? 


A. That's correct. Yes. 


Oe That was despite the fact that he met with her in person 
and was a licensed neuropsychologist? 
ae Yes. 


‘or Look at DX-3, your same document, and Tab D, which I 


believe is Dr. Lewandowski's evaluation -- 


A. Yes. 
ee -- report. 

And on -- at the page -- it's page 3 of his report. 
A. Yes. 


QO. He indicates normal achievement study, reading, spelling 
and arithmetic are normal to above normal and consistent with 
past education. 

What assessment did he administer to arrive at that 
conclusion? 


A. The -- I believe he administered only the WRAT5, the Wide 
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Fifth Edition. 


What page are you on? 


In fact, not Dr. 


Where page are we on? 


That's page 2 of your report. 


Of my report. 


Livingston, 


Where is that 


just Charles Livingston, 


Page 2 at the top where you've listed the records. 


THE COURT: 


THE WITNESS: 


MR. BURGOYNE: 


THE COURT: 


What's the exhibit number? 


He's asking 


Exhibit number. 


It's Tab B, I'm sorry, Your Honor. 


MR. BURGOYNE: No, I apologize. 


THE WITNESS: 


the Tab? 


BY MR. BURGOYNE: 


FO FP O PF YO 


It's Exhibit 3 and Tab B. 


So D? 
B as in boy. 
D-2, Tab B? 


D-3. 


D-3 and Tab B, 


thank you. 


All right. I'm there. 
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O% Okay. And again, you're listing documents you reviewed. 
And one of the documents you reviewed was some series of 


reports from a Charles Livingston. 


Do you see that reference? 


A. Yes. 
Or And I think your opinion regarding his evaluation is that 
it was incomplete and concluded -- and included the 


administration of the out-of-date assessment version of the 


WIAT? 
A. Yes. 
or And that based on that, you overall discounted his 


evaluation? 


A. I discounted that -- those results of the WIAT that he -- 
the subtest that he administered. 
Og And those results reflected what level of reading 


comprehension, do you recall? 


Pets You want me to look at the -- I recall in general, but -- 
Ove Give us your general recollection of what he found. 
A. Well above average for a reading comprehension -- the 


reading comprehension subtest of the old WIAT. 

Q. I believe you also mentioned briefly yesterday 

Dr. Ruekberg in connection with ADHD? 

A. Yes. 

Q. And I think you said you thought his report seemed okay? 


Yes. 
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Ox Let's streamline this a little for you. 
I'm going to hand you two sets of documents. I tried to 


streamline things regarding her academic history and 


tandardized tests. 


n 


MR. BURGOYNE: Your Honor. 

THE COURT: Thank you. 
BY MR. BURGOYNE: 
O. And so the first one is a listing of her standardized 
testing history. The second one is a listing of some of the 
results you found. 
A. Yes. 
(eP And the third one is just a listing of her academic 


history. Let me ask you a few questions about these. 


Hopefully this will avoid the need for you to go back and forth 
through documents. 
You referenced in your report Ms. Ramsay's performance on 


the MCAT, and then also you indicated you reviewed her ACT 


score reports and her high school transcript and her college 


transcript and her report cards from elementary school, or at 


least some of them? 

A. Yes. 

Oe And did her ACT and MCAT scores raise any questions in 
your mind relative to her performance on the diagnostic 
assessments you administered? 


A. How do you mean? 
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Oz Well, did they cause you to say, there's something not 
matching up here in terms of what I'm seeing on her MCAT scores 
and ACT scores and what I'm seeing in her diagnostic results? 
A. Yes, it caused me to take a deeper look at that. 

MR. BERGER: Your Honor, as to this document that Mr. 


Burgoyne is using, I have every reason to believe that he's 


copied all the numbers accurately, and I am fine with trying to 


expedite in this way. I'm just going to say this has got to be 
subject to our eventually having the opportunity -- and we can 
do it when we break -- to check against the actual numbers. 


THE COURT: Sure. If he's moving this as an exhibit, 


before it's admitted I'll give you an opportunity to place any 
objection you may have. 
It appears to be a summary of the information as 


contained in the record. This is a common exhibit that's shown 


to witnesses in criminal and civil cases. So we'll proceed, 


and we'll allow you to entertain an objection at a later point. 
All right? 

You may proceed. 

MR. BURGOYNE: Thank you, Your Honor. And I certainly 


attempted to capture everything accurately and happy to be 


corrected if not. 
THE COURT: We shall see. 
BY MR. BURGOYNE: 


Q. How did you go about addressing the questions that arose 


EX 3-463 


Case: 20-1058 Document: 14-2 Page:523 Date Filed: 02/07/2020 


Oo WO @O NI DBD OO BP WD NY FR 


MM NM NYO NY YB NY KP FP RP FP RP RP BP BP BP FB 
oO W WwW NY FP OC oO @ YN WD HT B W NY 


SMITH - CROSS DF 


in your mind regarding the MCAT and the ACT scores relative to 


what you were seeing on your diagnostic assessments? 
A. Well, there are two steps. One is when I first saw them, 


it raised a question in my mind. But there was enough from the 


other -- the other evaluations that really didn't address 
things adequately as I thought. So I thought, okay, let's do 


the evaluation and see what I get. And then afterwards, trying 


to think through, well, what's going on here, how would this 


be, that these scores could be true and that these scores could 
be true. 

Q. Okay. And what did you do to answer that question in your 
mind? 

ois Well, the first one was I was confident about the scores 


that I got were accurate, an accurate representation of her 


true functioning. And in looking at the overall pattern of 
scores in her history, the combination of her intelligence, 


what I know about partially remediated dyslexic readers and how 


they can perform on these kinds of standardized tests, the -- 
my conclusion was that -- and my judgment of her and her 


effort, that my judgment was that this would be not unexpected 


for that person of that intelligence and effort to be able to 
perform usually compensatory strategies, to perform well on 
these kinds of tests. 

QO. And by compensatory strategies, are those the test-taking 


strategies that Ms. Ramsay testified to yesterday? 
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A. All of the things she's described in terms of strategies 
that she learned and that she's described. 


Oe Did you make any effort to go and retrieve either ACT 


questions or Step 1 questions or MCAT questions before you 
prepared your report? 
A. L.did- not ; 
Oz And do you know whether the MCAT is a computer-based test 
or a paper-based test? 

I think it's a computer-based test. 

Do you know how long it lasts? 


Are 
QO. 
A. That version? 
QO. Yes. The version she took. 
ee 


I think it lasts about 200 minutes total, not including 


the writing section. 
oF I believe when I deposed you, you said you weren't very 


familiar about the MCAT or the Step 1 but you were familiar 


with the ACT test? 


A. Well, yes, I said that, but I'm not that familiar with it. 


They are standard -- ACT in particular is a standardized test. 
The formats are very common. 


Ors You would agree that there's a substantial amount of 


reading involved on that exam? 
A. Yes. 
Q. And you didn't discuss with Ms. Ramsay her test-taking 


strategy on the ACT exam, did you? 
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Yeah, I did, but only in a cursory way to get some idea 


that she'd applied the strategies that she had generally talked 


about. 
. Look again, if you would, please, or look for the first 
time at the list of standardized tests that I've given you. 
A. Yes. 
Os All of which she took without accommodations? 
A. Yes. 
O% Do you recall reviewing these score reports during your 
deposition? 
A. I don't recall having these. 

Oh, I'm sorry, deposition. I was thinking report. 
Of Let's back up. 
A. Yes, deposition. 
Og You don't recall having all of these as part of your 
evaluation? 
A. No. 
ON Okay. But you did review these during your deposition? 
A. Yes. 
or And for example, one of the exams that you had not seen as 
part of your evaluation was the Iowa Tests? 
A. Yes I had not seen them. 
Gig And you were asked questions about that test yesterday. 
Correct? 
A. Yes. 
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O% And I think you testified that there were instances in 
which her -- certain of her scores, she did not perform at the 
level that one would have anticipated? 

A. Yes. 


Ox Even as to those scores, however, were the scores that she 


obtained average or above average on the Iowa Tests? 


A. Yes. 

Os And her composite score in fact was at the 86th 
percentile? 

A. Yes. 

Oe And that's an above average score? 

A. That one is, yes. 

Ow And then her reading score was at the 74th percentile? 
A. Yes: 


Meaning she was in the top 26 percent. That's an average 
score? 
A. That -- the way you're wording it doesn't sound right. 
When you say top 26, her score was higher than 74 percent, 
which would mean lower than 26 percent. It means she's not in 


the top 26, she's just below the top 26. 


em If she's in the 74th percentile, she did better than 
76 percent of the people -- 


A. 74, 
er 74, 


A. Yeah. She did better than 74 percent of the people that 
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took the test. 
oF If I was misphrasing that, I apologize. 
A. That's okay. 
‘er In any event, she achieved an average score? 
A. Yes. 
Ou, And you'd agree that on all of these assessments from 


kindergarten through the MCAT exam, she performed in the 
average or above average range? 


A. Yes. 


MR. BERGER: I'm going to object here because th 
document does omit one part of the MCAT exam, the writing 
sample. And if I remember -- 

THE COURT: You'll have an opportunity to 
cross-examine on that point -- redirect on that point, Counsel. 

You may proceed, Counsel. 

BY MR. BURGOYNE: 


Sie You were asked if the MCAT and the ACT test were 


diagnostic tests for dyslexia, and I think you said no? 


A. Correct. 


QO. Would you agree they nevertheless provide relevant 


information regarding someone's ability to think, read and 
concentrate when taking a standardized test? 

A. Yes. 

Q. Putting aside the diagnostic assessments that she took in 


your office in order to get a report for testing accommodations 
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that included extra time, are you aware of any testing results 


from Ms. Ramsay that reflect the reading deficits that you 


identified in your report? 


A. Could you restate that for me, please. 


On Sure. Putting aside the diagnostic assessment results 


that you obtained, are you aware of any documents reflecting 


Ms. Ramsay's performance on standardized assessments that 


reflect that -- reading deficits that you found in your 


evaluation? 
A. Yes. 


Og And what are those? 


A. Any of the standardized tests where she was in the average 
range or the -- because that's substantially below where I 
would have expected a person who is at the 98th percentile 
intellectually. 


Oy So your testimony is she was average everywhere but that 


was still below what you would have expected her to achieve? 


A. Yes. And it seems to be below areas that are not reading 
related. 
O% Let me ask you to look at your deposition when I asked you 


a Similar question. 


A. Okay. 
Ong It's page 92 of your deposition, Dr. Smith. 
A. Is that coming up here? 


MS. MEW: It's coming up. 
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THE WITNESS: Page what? 


BY MR. BURGOYNE: 


It's page 92, line 7. 
Okay. 


MR. BERGER: Okay. 


BY MR. BURGOYNE: 


oF 


And in line 7, my question to you was: Putting aside the 


diagnostic assessments that she's taken in order to get 


accommodations, are you aware of any testing that reflects 


reading deficits comparable to what you identified in your 


diagnostic assessments? 


Do you see that question? 

Yes. 

Do you see there's a series of objections by Mr. Berger? 
Yes. 

And then what was your answer in line 16? 


No. 


You define dyslexia, I believe, as a neurological disorder 
interferes with acquiring basic reading skills? 

Yes. 

Do you need basic reading skills to take the ACT exams? 

To take it or to -- 

To perform well. 

Yes. 


And do you need basic reading skills to perform well on 


EX 3-470 


Case: 20-1058 Document: 14-2 Page:530 Date Filed: 02/07/2020 


Oo WO @O NSN WDB OT BP WD NY FR 


MM NM NO NY YB NY KP FP KP FP RP RP BP BP BP FB 
oO W W NY FP OO oO @ DY WD HT B W NY 


SMITH - CROSS 34 


the MCAT? 


A. Yes. Let me revise that, the term "performing well." 


Clearly you can have impaired basic reading skills and perform 


well. The question is, what does it mean. 
QO. What does what mean? 
A. What does the score mean, you know, is it an accurate 


representation of what they were trying to measure. 


Or. And the other document I gave you includes a summary of 


her report cards and teacher comments from kindergarten up 


through I think Ohio State before she start -- 


A. Yes. 

i This is in the handout I gave you, the little document 
there. 

A. Yes; 


Og And I think you testified both yesterday and in your 


deposition that you didn't see anything in those documents that 


reflected an impairment in learning or an impairment in 
attention? 
Ay ‘Correct, 


Os You indicated that in your experience it's not uncommon 


for teachers not to make a notation about someone who is 
struggling if their grades are good? 

A. Yes. 

Q. And did you have any factual basis for whether that 


happened in this case regarding Ms. Ramsay's teachers? Do you 
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have any knowledge one way or the other regarding why they did 
or didn't put anything on these reports? 

A. No. 

(ey And one of the -- do you recall that Ms. Ramsay reported 
struggling when she was in the third, fourth and fifth grades? 
A. Yes: 

Oe And do you recall her saying she required almost daily 
attention from her teachers? 

A. Yes. 

oF look at DX=13,. 14 and 15-for me, 

A. Again, which ones, DX what? 


er 13, 14 and 15. These are her report cards from the third, 


fourth and fifth grades. 


A. Okay. 


Og And I believe these were among the records that you had 


when you prepared your report? 


A. Yes. 
Og So you are familiar with these report cards? 
A. Yes. 


QO. And then on page 2 of each of these report cards, let's 


start with 13. 


And these are a little unusual relative to the other 


report cards because they have a specific category that asks 


for information regarding any additional support the student 


was receiving. 
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Do you see that on the right side? 
A. Yes. 


or And you would agree, I take it, that there's no indication 


on any of these forms in this category that Ms. Ramsay was 
receiving specialized reading support or that her grades were 


based on intensive teacher assistance? 


A. Yes. 

Q. Did you discuss that with Ms. Ramsay? 

A. Not that particular -- only the general absence of things 
showing up in there, I asked her about that. 

OF You circulated drafts of your evaluation report to Ms. 


Ramsay and her attorney. Correct? 

A. Yes. 

Q. And you set up a system they could use to provide comments 
and feedback on that report? 

A. Yes. 

Q. And Ms. Ramsay and her attorney did in fact provide input 


on the report? 


MR. BERGER: Objection to the extent that this is 
calling for work product. 


BY MR. BURGOYNE: 


Q. I don't want to know what the input was, just yes or no 
questions. 
A. Yes. 


THE COURT: Overruled. 
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BY MR. BURGOYNE: 
Os Let's look at the handout I gave you. 


On page 2 of the stapled document, these are some of the 


results that you obtained and which you testified to yesterday. 
A. Yes. 

Ou And what I want to do is try to make sure we and the Court 
have an understanding what assessments produced those results. 


Okay? 


It starts with the Nelson-Denny. We can start with that 
one. 
A. This right here? 


or Yes. 


THE COURT: You didn't just put that on my -- 

MR. BURGOYNE: I'm sorry, Your Honor. I was trying to 
make sure I didn't put it somewhere it wasn't going to fall. 

THE COURT: Here. We'll put it here. 

MR. BURGOYNE: That's fine. That's good. 

THE COURT: You'll be moving me out of here in a 
moment, won't you? 

MR. BURGOYNE: Your Honor, I have to get rid of some 
of these notebooks. 


BY MR. BURGOYNE: 


eR Looking at this document, please. 


MR. BERGER: Before we look at this document, this 


document is a compilation of things which we have not seen 
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before. I think some of them do correspond with exhibits that 
counsel identified. 


THE COURT: Do you need a moment to review this 


counsel? 

MR. BERGER: Yes, yes. Thank you. 

THE COURT: Sure. 

MR. BURGOYNE: While he's doing that, Your Honor, I'll 
just help speed things along a little -- the only document in 
here -- 


THE COURT: Hold on. He has to listen to the 


questions that you're posing to the witness. 


MR. BURGOYNE: No, no. I was telling him what was in 


here so he could know exactly what he wasn't seen before. 

THE COURT: Okay. Go ahead. 

MR. BURGOYNE: The only one in here that wasn't an 
exhibit, Larry, is the Nelson-Denny sample questions. 

MR. BERGER: Okay. Just give me an minute. 

THE WITNESS: Is this an exact copy of the test? 

MR. BERGER: No, no. This is one that someone uses to 


help people prepare for an employment context. 


MR. BURGOYNE: All set? 


MR. BERGER: I think we may need to check some of this 


at another time, but I'm okay with letting Mr. Burgoyne go 
ahead. 


THE COURT: Proceed with his questions. Very well. 
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MR. BERGER: Thank you, Your Honor. 
BY MR. BURGOYNE: 
Ox Let's look first at the summary of some of your diagnostic 
assessments that we prepared. 
And you see one of the things you have on here is the 


Nelson-Denny reading rate, page -- 


A. Yes. 
‘er Last one? 
A. Yeah. 


Oh And that was 1 percent. I think you testified yesterday 


that you agreed with Dr. Lovett that that reading rate test 
isn't a very reliable instrument? 


A. Correct. 


‘oF I think you also said you place greater reliance on the 


Nelson-Denny comprehension test? 
A. Yes. 
Os Reading comprehension. 
And that's a test that consists of 38 multiple choice 
questions? 


A. Yes. 


Q. And if you just look at the tab that's Nelson-Denny sample 


questions. 


And as it's indicated at the top, these are not actual 


Nelson-Denny questions. These were questions that the Texas 


government provided to prospective police officers who were 
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going to take the Nelson-Denny. 

And all I want you to do is just confirm for me whether 
these two questions are roughly representative of the type of 
questions that appear on the Nelson-Denny in terms of length 
and format? 

A. Very roughly. They don't look quite right. They don't 
look quite long enough. 

or Okay. 

Ps And I certainly don't know about the content. 

Oh I think you testified yesterday regarding the Nelson-Denny 
that you had seen research showing that -- I think it was most 
high school graduates -- 

A. Yes. 


Oz -- were able to answer all 38 questions. 


A. Yes. I said most. More like 75 percent of high school 
graduates. That was an imprecision on -- can complete most of 
the questions. 


on If I told you the technical manual for the Nelson-Denny 


reflected that 62 percent of grade 16 level students were able 


to complete all 38 questions, would that be consistent with 


your -- 
A. Yeah. 
Q. So some number, not quite 40 percent, do not answer all 


the questions? 


A. Yeah. 
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Os The next document in here is the TOMM score sheet. 


And is this Ms. Ramsay's score sheet? 
A. Yes. 
‘eP And this is the test you administered to evaluate whether 
or not she was providing maximum effort? 


A. Yes. 


Og And as the TOMM score sheet reflects, there is a column A 
and a column B and then a check mark, and there's the word 
"spinning wheel" and then "cookie"? 
A. Yes. 
Oe Just going down, "pennant," "boat." 
Does this exam consist just of a series of pictures that 
you show to the -- 
A. Yess 
QO. -- patient? 
So there's no words on the TOMM exam? 
A. Correct: 
Oe And then the individual just has to remember which picture 


they've seen previously? 


A. Yes. 


Q. And does the speed with which someone takes the TOMM have 


any impact on the result? 
A. No. 
Oy And I apologize, Your Honor, Defendant's Exhibit 36 is 


what we're looking at here. 
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And you in fact administered the TOMM to Ms. Ramsay three 


times. Correct? 


A. There are three subtests for it, yes. 


‘oe So it was one administration, but you administered it 


three times on that occasion? 


rae Well, the test is structured with three different 


administrations that you can administer. 

Or. And you discussed yesterday the latter two scores on which 
she achieved perfect scores, 50? 

A. Yes. 

Oe And then on the initial test, she achieved a 42? 

A. Yes. 

O-. Would that be an unusually low score for someone? 

A. No. 

Oe If you got that score on the latter two performances, 
would that raise any concerns in your mind regarding whether or 
not someone might not be exercising maximum effort? 

A. Yes: 

Os And the Test of Memory Malingering, that was developed to 


indicate malingering in the memory area? 


A. Yes. 
Oe Let's look at the next one. Let's look at the GORT 
results. This is DX-40. 

And this doesn't have Ms. Ramsay's name on it, but would 


you confirm that this is her GORT-5 booklet? 
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A. Yes. 
or And at the bottom here, there's a reference to oral 
reading percentile rank? 
A. Yes. 
Ox 1 percent? 

And is that the result that you testified to yesterday? 
A. Yes. 


O's And that's reflected in this chart that I've handed you -- 


actually, let me ask you. There's two results that you had at 
1 percent, the GORT-5 reading rate and the GORT-5 
comprehension, and then GORT-5 fluency you had at the second 
percentile? 


A. The GORT -- okay. Let me compare this. 


The reading rate, that's at the first percentile. 
Comprehension is at the first percentile. Fluency is at the 


second. Yes. 


he And what are the assessments that she answered in order to 
produce the reading rate score? 
A. T'm confused. Could you -- 


QO. Actually, let me just ask you this: It looks like there 


are 11 stories in this assessment, so-called stories at the 
top, which consist of text? 


A. There are 16 stories. And when a person gets a certain 


score that's below on two of the passages, it's assumed they've 


Signed out that they won't be able to complete the others 
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adequately. 

Ox So the fact that this document ends at 11 means that Ms. 
Ramsay maxed out at story 11? 

Pi. That's <eaghts. 

Ox And when you administer this test, do you read the 


questions to her or does she read the questions out loud? 


A. I read them to her. 

er And then what happens after you read the questions to her? 
A. Then she gives me an answer, and I mark whether it's 
correct. I try to -- in particularly, if they give me an 


incorrect answer, I try to make a quick note on what it was. 


Sometimes I don't get them all down, but I try to make a note 


on what the incorrect answers were. 


Q. Let's look at story 2 to we make sure we understand how 
this works. 
Then the first line says: Our cat Mimi likes to sit on 
the roof. 
A. Yes. 
Os And then Mimi goes up the tall tree by the house. 
Pie Yep. 
Q. Then she jumps on the roof. She sits and looks at birds, 


but she always comes down when it is time to eat. 


A. 
Q. 


So those sentences you read to Ms. Ramsay? 
No. She reads those out loud. 


She reads those out loud. And then what happens? 
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A. Then I take the book away from her. The instructions are 
for her to read as quickly as she can but as accurately as she 


can. 


Then I time the time it takes her to finish that, to get 


to the end, take the book away from her and then I ask her the 


questions and she orally responds. 


Og And then the time below there, it looks like it's 23 
seconds? 
A. Yes. 


oF And that reflects how long it took her to -- 


A. To complete that. 


en Let's look at the sample WIAT-III questions. I apologize, 


these are tough to read. 

But would you confirm that the document, which is 
Defendant's Exhibit 38°? 
A. Yes. 


ke And then starting at the second page, the third page, and 


then the fourth page, are these the thr reading passages 
which made up the WIAT-III? 


A. Yes. 


Ors And are these the passages that resulted in the oral 


reading fluency score that's reflected in your sheet? 
A. Yes. 
QO. Would she read these questions out loud? 


A. Yes. 
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Oe. The next one is the Woodcock-Johnson IV. And although 


there is no name on this booklet, is this Ms. Ramsay's response 


booklet? 
A. Yes. 
On And the handwriting on this document, I take it, is yours? 
A. Yes. 


Os And then it looks like there are two sections here. One 
is sentence reading fluency and one is word reading fluency? 

A. Correct. 

Ox Do those two assessments in combination produce the 
reading rate cluster? 

A. Yes. 

QO. And that's one of the clusters you report in your document 
as her performing at the first percentile? 

A. Yes. 


O% And if we look at sentence reading fluency, let's look at 


the second page, it looks like first there's a page where ther 
are some samples provided to the individual? 

A. Correct. They have to do it so I can make sure they 
understand the directions. 

Q. The next page is her actual performance on this test? 
Yes. 


And the sentences she's reading are: Ants are small? 


. Yes. 


Oo Ff O P 


Children are all different ages? 
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® Yes. 
And what is -- and it says, yes or no? 
: Yes. 


Is that just basically true or false? 


Correct. 


It looks like there are 88 of those questions? 


Yes. Oh, wait a minute. Yes. 


Ke OS RS Ae I “Ge 


And then for word reading fluency, again there's a page 
with sample items? 
Pos Yes. 


Os And I think you testified about this one yesterday. It 


looks like there are four words in each line. If we look at 


the first one on the actual assessment page, which is page 25, 


the first line is cat, read, dog, boy? 


A. Yes. 


O. And the individual as told to mark the: two that are 


similar? 
A. Yes. 


MR. BERGER: I apologize. Which -- 


MR. BURGOYNE: Tt's Smith 107. 

MR. BERGER: Okay. Thank you. 
BY MR. BURGOYNE: 
OF And again, that's your handwriting at the top, it looks 
like? 


A. Yes. 
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QO. What does that say there? 

A. 31 correct, zero wrong. 

or And is -- 

A. If you get any wrong, you get deducted. That lowers the 
score. 


QO. This was Defendant's Exhibit 39. 


It looks like there were 64 questions of which she 
answered -- got through 31? 


A. Correct. 


‘oF And this is a timed assessment? She was told to stop at 


some point? 
Px 3 minutes. 


Ons You also testified regarding the IVA+Plus Continuous 


Performance Report? 

A. Yes. 

O* And I think you testified you administered it twice 
because her scores were so low? 

A. Yes. 


Os What did you mean by that? Were you concerned about the 


score being so low for some reason on the first administration? 
A. They were unusually low. 

QO. If the scores were low because of lack of effort, would 
you anticipate any different result the second time it's 
administered? 


A. It might not be different if somebody -- due to lack of 
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effort or they had a profound disorder. 
Ow Had Ms. Ramsay taken a similar continuous performance test 


before for Dr. Lewandowski? 


Po. Yes. 
On And how did she perform on that assessment? 
A. She performed in the average range in all but one score. 


Og And again, in all events, thes 


are the type of 


assessments that you don't believ 


A. Yes, in general. Let me quali 


oF Sure. 


are very reliable? 


fy that if I could. 


A. Their reliability is -- what wording do I want? They're 


not awful, but they're not as great 


as like the WIAT, which is 


a more rigorous -- not rigorous. Rigorous isn't the right 


word. 


Those -- the statistics for those have a much higher 


reliability rating, where almost ce 
could repeat them again, you'd get 

With scores like -- in neurops 
neuropsych testing, the scores are 


to be more of difference if you cou 


rtainly when you -- if you 


almost the same score. 


ych testing, in general 


less reliable, so it tends 


ld repeat them again. 


er Okay. I think you also testified that in general, you 


place greater reliance on symptom c 


interview? 
A. That's what the research says 


QO. And so when you do that, do yo 
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Oe And then you also try to obtain information from 


individuals who know the patient well? 


A. Yes. 


Q. That could be a family member? 


A. It almost always has to be a family member to know them 


well enough to make a comment. 


Oy Ish a 


sometimes a teacher? 


A. Sometimes. Not generally for adults, because they just 


don't seem 


to have the familiarity -- they don't know the adult 


well enough. 


Q. Do you ever get information from primary care physicians? 


A. Generally not. 


Og When you were looking at the symptom checklist that you 


received from Ms. Ramsay, I think we saw yesterday she 


identified 17 of 18 symptoms with maximum severity? 
A. Yes. 
Os And did you compare that information with the information 


that Dr. Smiy had provided when h valuated her in 2009? 


A. Not closely, no. 


QO. het ss 


A. DX-42. 


look at DX-42 if you would, please. 


I guess I'm in the wrong book. 


er It's in the other book. I should have told you that, I'm 


sorry. 
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42. Right? 
Yes. Thank you. 
> Okay. 


And this Exhibit 42 is the ADD/ADHD verification form that 


Dr. Smiy submitted to Ohio State on behalf of Ms. Ramsay? 
A. Yes. 


Os And just to help you a little bit, this is included as one 


of the documents that you identified in your report as 


something you reviewed? 
Pos Yes. 
Oe If you look at page 2 of this document, that's where he 


provides his DSM diagnosis? 


A. Yes. 
Ore And he diagnosed her as having ADHD, predominantly 
inattentive. 


Is that different from what you diagnosed her with? 
Yes. 
I think you diagnosed her as having the combined type? 


Yes. 


O Ff O P 


‘: And that means she had both inattentive and hyperactive 


impairment? 
DS. (Ves; 


Oia He indicates below that he arrived at his diagnosis 


through developmental history. 


What does that mean? 
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A. I'm sorry, he arrived at his diagnosis? 
On Yes. He says he arrived at it, on this document, through 


first developmental history? 


A. I presume he asked her the same types of questions I was 
asking her about developmental history. 


on And then what's the difference between that and medical 


history, which he also indicated he had relied upon? 


Pex I think medical history would be more related to a 


diagnosis that she previously had and physical complaints, that 
kind of thing. 


Cry And then he said, structured or unstructured clinical 


interview with the student? 


ae Yes. 
Oz Is that similar to what you would have done as well? 
A. Yes. 


0. The next page, he indicates how long he has had contact 


with the student, and it looks like he began treating Ms. 


Ramsay in 2003, and his last contact was 2010. 


Did you understand that he was her primary care physician? 
A. Yes. 


Q. And then if you go to page 4, he walks through all of the 


symptoms that were part of the ADHD diagnostic criteria under 


the DSM-IV? 


A. Yes. 


ere And so we're clear here, the DSM-IV is the version of the 
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Diagnostic and Statistical Manual that preceded the current 
manual? 
A. Correct. 


ey And how many symptoms did you need to have under that 


version of the DSM in order to meet the diagnostic criteria for 
ADHD? 


A. The criteria, there is not a strict number that you have 


to have. The recommended is 6. You're allowed to deviate, but 


then you're deviating. 


QO. And he identified five symptoms in this report? 
A. Yes. 


ey And then he identified no issues with hyperactivity or 


impulsivity? 
Ae. Yess 


Q. And again, did you consider this information or discuss 


this information with Ms. Ramsay to the extent that it was 

inconsistent with what you were seeing on her -- 

A. I did not discuss it with her. I did consider it. 
MR. BURGOYNE: Your Honor, we have no further 

questions. 


THE COURT: Very well. 


Do you want to start with redirect now, or do you want 


to take a break now? Mr. Berger, it's your call. 


MR. BERGER: JI think it would be a good time to take a 


break. 
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THE COURT: Very well. We'll be in recess for 15 
minutes then. 

(Recess at 10:47 a.m. until 11:03 a.m.) 

THE COURT: You may be seated. 

And you may proceed. 


REDIRECT EXAMINATION 


BY MR. BERGER: 
Oy" Dr. Smith, in Mr. Burgoyne's questioning, he referred you 
to something on your web page about problems with the 


discrepancy model? 


A. Yes. 
eP What as you see it are the problems with the discrepancy 
model? 


A. Well, actually, I don't think that page was saying there 


was a problem with the discrepancy model. I was referring to 


the issues -- there's a long history of issues about IQ testing 
and the accuracy of it and what scores should be used and that 
kind of thing. 


Oftentimes people get a score that doesn't really truly 


reflect their abilities and then that is reported as if it's 


accurate. And then a person makes future decisions based on 


that. 
‘er So if I understand correctly, there could be a case in 
which someone had a relatively low intelligence score and there 


would not be a discrepancy between that score and -- 
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Ax That's correct. That page, unfortunately, I have not 


updated my website in quite a while. That's referring to 
DSM-IV issues and the importance of having -- the DSM-IV 
required that you have a discrepancy and you be below average. 
And if you don't have a discrepancy, you're out of luck. And 
the lack of a discrepancy is frequently because the IQ score is 


depressed for these other reasons because it's not a really 


true measure of your intelligence. 

Oc As applied to this case, however, there was in fact some 
discrepancy in Ms. Ramsay's case. Correct? 

A. Yes. 


er There is also a discussion about the fact in -- both in 


your report and in your web page at the fact that you look for 
early -- information about childhood problems? 

A. Please repeat that for me. 

O. Just generally, you indicated in your report that you 
consult records from Ms. Ramsay's childhood -- 

A. Yes. 


Or -- to look for information there? 


And is one of the pieces of information that you looked at 


the information from Dr. Tanguay, the optometrist who -- 
A. Oh, yes. 


Gg Did that information from Dr. Tanguay, was that 


information that you considered in evaluating and arriving at 


your diagnoses? 
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A. Yes. 
On And we know of course that Dr. Tanguay was an optometrist 
and not a psychologist, but -- and so she couldn't evaluate a 
reading -- a learning disorder, but is the fact that there was 


something someone thought was a vision problem early on, is 


that something that could be considered as part of your review 


of the early records? 

A. Yes. 

QO. Is it easy to fake dyslexia? 

A. No. 

Os You performed and there is some discussion about the TOMM, 
the Test of Memory Malingering? 

A. Yes. 

Ox When you administered the TOMM to Ms. Ramsay, what did you 
tell her that the purpose of that test was? 


A. That it was to measure a component of cognitive 


functioning that was important for reading. Just a general 


statement to try to link the two together. 


‘oF Just one moment. Let me -- just so we also have the 
reference to your report, if you would look at Exhibit DX-3. I 
can help you find it if -- 

A. I'm sure I can find it. 

QO And it's Tab B, which is your report. 

A. Hold on. DX-3. Tab B you said? 
Q 


Tab B, which is your report. 
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Ps AlVoraghte. 


Ow And it's page 23 of the report, although the page number 


at the top will be different. But it's under the discussion 
and summary section, page 23 of 31. 

A. I am there. 

Or All right. So am I -- you've explained the purpose of 
doing the TOMM, which is to check to see if Ms. Ramsay was 


making genuine effort? 


A. Yes. 

oF Did you tell her that? 

A. No. In terms of administering the TOMM? No. 

Q. Yeah. And what did you tell her? 

A. About what? 

‘oF About what the purpose was for that test. 

A. That it was going -- measuring a component of cognitive 


memory function, I think I put memory in there, that's 


important for adequate reading, something like that. 
or So if she was trying to fake a reading problem, would that 


have affected her performance on the TOMM? 


A. I would have expected it to, yes. 

QO. Okay. But you found that in fact that she was making 
genuine effort? 

A. Yes. 


Q. I asked you a moment ago whether it was hard to fake 


dyslexia or easy to fake dyslexia, something like that, and you 
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said no, that it was difficult, but would you explain that a 


little further. Why is it difficult? 


A. Well, people have misconceptions about what dyslexia is. 
The most common misconception that persists with most people 
is, number one, it's a visual disorder when it's not and it's 


about flipping of letters. And it's -- like I said earlier in 


previous testimony that that's not exclusive to dyslexia. So 
they make those kinds -- so basically if people try to fake -- 


they're going to make those kind of errors and misread things 


that are easy, because it's expected. 
Q. Mr. Burgoyne showed you a list of standardized exams that 


Ms. Ramsay had taken. One of them was the MCAT. And I just 


want to make part of the record at this point the other part of 


the MCAT, the part that wasn't discussed, and that is the 
writing sample. 


Do you remember looking at the score for the writing 


sample? 

A. Do I remember the score? 

Os Yeah. 

Pes Not for sure. I think it was around the 31st percentile. 


Oe I believe that's correct. There was also some discussion 
this morning about DX-27. And I think that's in the same 
binder. And that is a report of a test that was administered 
to Ms. Ramsay in the sixth grade. And we discussed it a little 


bit yesterday. Tell me when you've found it. 
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A. All right. I do. 


Os We discussed it a little bit yesterday, and this morning 


Mr. Burgoyne pointed out that the overall scores were above 


average. And that's correct. 


And this isn't -- I think I'm right that you may not have 
seen this test when you were doing your report; is that 
correct? 


A. That is correct. 


OO Okay. But what is the thing that was of interest to you 
when you did review this? 
A. Well, that a number of her scores, most of them related to 


reading, were significantly below expectation or -- based on 


the intelligence measure that they also administered, which 


they point out in the score report here. 


on When Ms. Ramsay originally came to you and you discussed 


the testing that Dr. Lewandowski had done, what did you say 


about the testing that he had done and the question of dyslexia 
which Ms. Ramsay was asking you about? 


A. I would have said something in general about the kind of 


tests that needed to be done to examine that weren't done. 


Q. And when you gave Ms. Ramsay those tests -- and I think 


they're generally the ones we discussed this morning, like the 


WIAT and the Woodcock-Johnson and the GORT. And when you 


administered those tests to Ms. Ramsay, as far as you know, was 


that the first time that anyone had ever administered those 
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"t do any of those tests either, did he? 


Oz And Dr. Smiy was a general physician, so those aren't 


tests that he could have done. Am I right? 


A. No. Yes, you're correct. 


Or. Mr. Burgoyne discussed a little with you the Conners' 
Continuous Performance Test -- 

A. Yes. 

Og -- that Dr. Lewandowski had done? 

A. Yes. 


Or And is a test like the Conners' or a test like the 


IVA+Plus that you did, 


are those tests that can provide helpful 


information on a diagnosis of ADHD? 


A. Yes. 


Ore And what is the right way to use those tests, and what is 


the problem with using 


A. Well, they are -- 


those tests? 


they supplement what you gather from 


history and symptom counts from questionnaires and what the 


people report. They provide some -- sometimes provide some 


kind of an objective support for whether there's a problem 


related -- an attention problem. 


The drawback from 


they -- of these types 


my reading of the literature is that 


of tests in general is that they too 
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often fail to detect a problem when it's actually there. And 


that when they indicate that there's an impaired problem, that 


doesn't automatically means it's attention deficit. It means 


there's an impaired problem with attention. 


But the most problem is they're not sensitive enough to 


pick up a problem frequently when in fact it's there. That's 


one of the reasons why they haven't been accepted as a core 


diagnostic evaluation procedure. 


O Is there some literature that suggests that those tests 


can lead to false negatives? 


A. Yes. 
en But that is not what happened in Ms. Ramsay's case. 
Correct? 


A. Correct. 


Og When you tested Ms. Ramsay, we covered this yesterday, but 


just again to put this morning's testimony in context, was she 


on her ADHD medication that day? 
BR No, she was not. 

MR. BERGER: I have no further questions. 

THE COURT: Any recross? 

MR. BURGOYNE: Just two, three, Your Honor. Real 
guick. 

RECROSS-EXAMINATION 

BY MR. BURGOYNE: 


he Dr. Smith, would you look real quick at Defendant's 
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Exhibit 51. It's in the second notebook of the two notebooks. 


A. Yes. 


Ox And you'll recall this is the article regarding detecting 


feigned reading disabilities? 
A. Yes. 
oF Would you read for us -- you were asked during your 


questioning by Mr. Berger whether or not, you put it, it's 


difficult to fake or feign dyslexia? 

A. Yes. 

QO And you answered no, it was not, in your opinion? 
A. No. I asked yes, that it was difficult. 
QO 


It was difficult. Right. Sorry. Double negative. 


In your opinion it is difficult to feign dyslexia? 


A. Yes. 
Oia Would you read to us the last sentence in this research 
article on page l. 


Poy On page 1? 


Until recently, most clinicians assumed that students 


could not feign a specific LD such as a reading disability. 


And they quote an article. And that the base rate for such 


malingering in psychoeducational assessments was very low. 


Do you want me to continue on to the next page? 
Oy Yess 
: However, this has proven not to be the case. 


Continue? 
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Ox No; that's godéd. 

Again, have you done any research in this area? 
A. No. I've not studied -- well, I mean, I've not done any 
research articles or anything like that. 
OO Quickly on the TOMM, just to confirm, there's no reading 
on that assessment? 
A. Correct. 
O's And it doesn't matter how long she takes to answer those 
questions regarding the pictures she sees? 
A. Correct. 
Qe Then finally you were asked about her performance on the 
MCAT, and I think -- on the writing sample. And you said 


performed at the 3lst percentile? 


A. That's what I said, yes. 
Oa Is that an average score? 
A. It's in a lower part of the average range. 


MR. BURGOYNE: No further questions, Your Honor. 
THE COURT: Very well. You may step down, sir, and 
watch your step. 


MR. BERGER: And I promised Dr. Smith that I would ask 


Your Honor whether he is also excused. 

THE COURT: Sure. I see no reason why you can't be 
excused. You're excused, sir. 

THE WITNESS: Thank you. 


THE COURT: Thank you. Have a good day. 
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Any witnesses on behalf of plaintiff? 


MR. BERGER: Your Honor, plaintiff rests. 


THE COURT: Very well. I'll give you leave to admit 


whatever exhibits have not been entered in at the conclusion of 


the testimony. All right? 


So saying, defense. 


MR. BURGOYNE: We call Dr. Cathy Farmer. 


THE COURT: Very well. 


And watch your step coming around, ma'am, and also 


around the witness box. 


DR. CATHERINE FARMER, after having been duly sworn, 


was examined and testified as follows: 


COURT REPORTER: State your name for the record. 
THE WITNESS: Catherine Farmer, F-A-R-M-E-R. 


DIRECT EXAMINATION 


BY MR. BURGOYNE: 


Q. 
A. 
Q. 
A. 


Good morning, Ms. Farmer. 


Good morning. 


Could you state your job title, please. 


I'm the director of disability services and the ADA 


compliance services at the National Board. 


Q. 


And the National Board, that's the National Board of 


Medical Examiners? 


A. 
Q. 


It is. 


And are your offices located here in Philadelphia? 
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1 A. Yes. 
2 Q. How long have you had that job position? 
3 A. Since 2006. 
4 Q. Would you give us a brief summary of your educational 
5 background. 
6 A. Originally I was a licensed practical nurse. I earned a 
7 bachelor's degree in biology, a master's in health education 
8 anda doctorate in clinical psychology. 
9 Q. Are you a licensed psychologist? 
LO? Pie. ~ NG 
11 Q. And you're not -- you don't have a practice where you see 
12 patients? 
RS awe 2 r I don't. 
14 Q. Do your responsibilities include reviewing requests for 
15 accommodations on the Step 1 examination? 
16 A. Yes. 
ee” te Did you receive a request from Jessica Ramsay? 
18 A. Yes. 
eG: 3004 How many requests for disability-related accommodations 
20 does NBME receive in a given year, just order of magnitude? 
21 A. Last year 1,700 requests. 
22 Q. And are some of those duplicate requests from the same 
23 individual? 
24 A. They could be, yes. 
25 Q. And do you have any rough approximation of how many 
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individuals receive at least one of the accommodations they 
request? 

A. In a given year, roughly 60, 65 percent. 

ey Briefly describe the process by which someone requests 
accommodations and then you go about evaluating that request in 
making your decision. 


A. The process actually begins with our website where we post 


information for students and applicants on how to make a 


request, guidelines for documentation that would be helpful to 


support their requests, forms for them to fill out or have 


their school fill out. 


When they send those documents to us, we ask that they be 


registered for the examination at that time. 


In-house, we have staff that go over the submission just 


to make sure all the forms are there, signed, legibl 

Then I have a group of professional staff who are 
psychologists, and we do an audit. They'll do an audit of the 
file to make sure that the information that's provided that's 
clinically based has enough information for us to make an 


informed decision about the request. 


We may or may not send it out to external consultants, 


subject matter experts, to review. If we're able to, based on 


the submission, grant the request, we'll do so without sending 


it out for review. If we're not clear that we see a 


substantial limitation in a major life activity, we'll send the 
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submission out for consultant review. 
Ow Let me ask you there, do you ever deny a request without 


sending it out to an external expert? 


Aw Not typically, ne. 
Os And examinees request accommodations based on both 


physical and mental impairments? 


A. Yes. 
er Do the mental impairments include impairments such as 
learning disabilities and attention deficit disorder? 


Pos They do. 


Os Do those type of requests tend to take longer to review 


than a request for accommodations based on a physical 


impairment? 


A. They typically include a lot more documentation for us to 
look through, yes. 


O% What is the impairment that constitutes the largest 


percentage of requests that you get? 


A. Probably attention-deficit/hyperactivity disorder and/or a 


learning disability in reading or dyslexia. 


O% Is it fairly common to see both of those diagnoses ina 


request? 


A. Te. aes 
Og How long do you tell examinees that it will take you to 


process their accommodation request? 


A. On the request form we ask them to allow at least 60 days 
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for us to review. And that's from the point where we've 


received complete information from them. 


Ox 


than 


QO. 
last 


ee 


And are you able in some instances to do it more quickly 
60 days? 
Yes. 


And likewise, are there instances in which you don't meet 


60-day target? 

Yes. 

Look at Exhibit DX-4, which is your declaration. 

I have it. 

And would you confirm for us that's your signature on the 
page of this document. 

Yes. 

And this is a declaration you submitted in connection with 
case? 

Tete es). 


Let's walk through your attachments here and make sure we 


understand what these are. 


OC PF OO Pp 


Attachment A, Tab A? 

Have it. 

This is Ms. Ramsay's initial request for accommodations? 
Yes. 

And it looks like she signed this November 28, 2016. 

Is that when you received this? 


No. I believe this was received in January, around 
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January oth. 

Oh Look at Tab B for me. It will suggests to me maybe you 
received it a little earlier. 


Is that stamp on Tab B, is this Ms. Ramsay's personal 


statement, is that an NBME stamp that says received there? 


A. Yes. 


Oz And that indicates that that document at least was 


received December 12th? 


A. Yes. 
‘oF Does that refresh your recollection that perhaps you 


received this request sooner than January? 


A. I apologize, you're right. There is a stamp on the 
request form I see. 

QO The one on the request form was hard to read. 

A Yes. 

QO. You received this it looks like December 12th? 

A. Yes. 

@ And then Tab B, as indicated, that's a personal statement 
that Ms. Ramsay submitted? 

A. Te, Gees 

Q. You routinely ask candidates to submit a personal 
statement? 

A. Yes. 

Oy And then Tab C, this is some high school grades that Ms. 


Ramsay submitted to you? 
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A. Yes. 


Ox Tab Dis at least a partial transcript from Ohio State 


University that she submitted to you? 


A. I see that, yes. 
Oe Tab E is her MCAT score report? 


A. Yes. 


O's Do you recall whether you received that later than her 


initial submission? 


As I don't recall. There is a date stamped here, but I'm not 
sure I can read. 
‘ox And then Exhibit F, this is the report that Dr. Smiy -- or 


at least a record of Dr. Smiy's visit in which he diagnosed Ms. 


Ramsay with ADHD? 
A. Yes. 


er And then Exhibit G is the Ohio State verification form of 


ADHD? 

A. That's correct. 

O% And then H is a document from Mr. Livingston? 

A. Yes. 

Oe And then finally we get to your decision letter, which is 
March 2017. 

A. TL See. 2% 


Gg And I'll represent to you that the Livingston documents 


included a supplement indicating that he provided documents to 


you on January 5, 2017. 
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Do you recall asking for supplemental documents from Mr. 
Livingston? 


A. Dr. Goldberg did, yes. 


ey Dr. Goldberg was someone on your stuff? 


A. Who did the initial audit, requested the supplemental 


information to clarify Mr. Livingston's initial report. 
Og So that documentation, it looks like, came to you January 
Dye ZOE s 

Would that be when the 60 days would ordinarily begin to 
run? 
A. Yes, if that was the final document that she submitted and 


we determined or she determined that that submission was now 


complete. 


Oe And then I'll represent to you that Dr. Zecker submitted a 


report to you that was dated January 13th. 
He's one of your external reviewers? 


A. Correct. 


Q. And you asked him to perform the initial review of Ms. 
Ramsay's request? 
A. Yes. 


Q. Then we just looked at your decision letter March 10th. 


So it looks like in this instance it took you just over 60 
days to respond to her first request? 


rae That's correct. 60 calendar days, yes. 


Q. Is that what you do, 60 calendar days? Is that what you 
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tell people? Or is it 60 -- 


A. Actually, at this point in time we didn't -- we didn't say 


either or. So we tried to make that a little bit more clear 


now. 
Os Exhibit J, is this Ms. Ramsay's second request for 
accommodations? 

A. Tt ey 

Or. And this is dated above her signature it looks like June 
Gp2 082 

A. Le as, 

Oe And K is the personal statement she submitted, also dated 


June 6, 2018, in support of this request? 

A. That's correct. 

‘oF And then Exhibit L reflects some documentation provided by 
Dr. Lewandowski? 


A. That's correct. 


And if you look in that tab at the page number at the top 
it says page 89 of 106. 
A. Yes. 
QO. And you see there's a document in here from Dr. 
Lewandowski that's dated June 20, 2018, which was subsequent to 
Ms. Ramsay's initial submission? 
A. That's correct. 
Q. Do you recall receiving supplemental documentation from 


Dr. Lewandowski? 
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A. I do. After my initial audit of the documentation, 


including Dr. Lewandowski's evaluation, I asked for 
clarification of his score sheet and this is -- this submission 
that he made to supplement. 

Oe And you referenced Dr. Goldberg a minute ago. 


She performed the review and sent the decision letter out 


on the initial request? 

A. That's correct. 

O3 And you did so on the second request? 

A. Yes. 

Oz Again, you sent this request out to Dr. Zecker; is that 
correct? 

A. Yes. 

Or And I'll represent to you that you got a letter from Dr. 
Zecker that was dated July 19, 2018. 


A. That sounds about right. 


And then if you'll look at Exhibit M, please. 
Yes. 


Is this the decision letter that you prepared? 


> IO P- oO 


- Yes, it is. 


Okay. At this time it looks like something just over 80 


days have gone by since you received the last piece of 


supporting documentation and almost two months after you 


received Dr. Zecker's letter recommending that extended testing 


time be denied? 
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A. I believe we received Dr. Lewandowski's -- notwithstanding 


his date on the document, I think we received it around the 


27th of the month. So I believe it was around 77, a little 


less than 80 days, for us to get a decision letter. Yes. 
Os So 77 or 80 days after you got the last piece of 


documentation but almost two months after Dr. Zecker said he 


recommended denying extra testing time? 


Pex Yes. 
O Why did it take you so long to tell Ms. Ramsay what your 
decision was? 


A. The way that requests are coming in, it's in a rolling 


schedule. So individuals are submitting requests every day. 


They are in various stages of the process. They all go through 
the same process but at their own pace. So we're reviewing 
initial submissions for clarity and completeness. Then we're 
doing an audit. We may ask for more information. So there's 
fits and stops in the process. But this is going on 
concurrently for dozens if not hundreds of requests for 


information. 


We have made a promise to students that we'll take them in 


the order which they are received. And so we are attempting to 


respond to folks as quickly as possible but not have people 
sort of jumping the queue. And in this case we had -- my best 
recollection is a number of requests that had come in before 


Ms. Ramsay's. 
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O% And when you tell students your decision, do you simply 


tell them yes or no, or do you attempt to provide an 


explanation? 


Be. If we're not granting everything that they've requested, 


we make an effort to provide very specific detailed information 


about why we can't grant what they requested. 


O% Does that sometimes require you to pick up a file you 


haven't looked at in a while in order to refresh your 


recollection on the facts of that case? 

A. Almost always requires that, yes. 

Oe In this particular instance, you granted some 
accommodations the second time but again denied extra testing 
time? 


A. That's correct. 


Oia Let's look exactly at what you did grant. And that's on 


the third page of your letter. 
A. Ir see atx 
Og Do you see that? 

And it looks like you granted additional break time and 
testing over two days. 

Explain for the Court, if you would, exactly how that 
would work compared to standard administration. 
A. So the standard Step 1 examination is an eight-hour day, 
seven one-hour test blocks. It's about 40 questions per hour. 


For additional break time, we actually break the exam into two 
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days, break the exam blocks into two. So it's shorter blocks. 
It's just 30 minutes, half the number of items, 20 items per 


half hour, and again, spread out over two days. And then in 


addition to the standard 45 minutes of break time, we give 


additional break time. So you have more opportunities for 


breaks, additional break time in between -- in between test 
blocks. 
ON, And how long is each test day when it's broken out over 


two days? 
A. In this case, for the Step 1 exam, the first day would 
be -- would have been five hours and 15 -- five hours in 


length. And the second day would have been four hours and 45 


minutes, a little less than five. 


Q. And with 20 questions per block, at that point once Ms. 


Ramsay completed that block, she had the opportunity to take a 
break? 


A. Correct. 


O% And there's also a reference here to separate testing 
room. 
Does that mean she would be testing by herself? 
A. Yes. 
Q. And would she be able to stand, walk around? 
A. It's a fairly small room, but yes, she could get up, 


stand, stretch, change her position. 


Q. Do those testing rooms ordinarily have standing desks or 
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are they seated? 


A. Only the separate testing room has a desk that is usually 


adjustable, so one can stand and take the test or sit and take 
the test. 

Os And then the final accommodation you granted was 
permission to read aloud. 

Back up a little. Extra time or extra breaks and separate 
room, were those based on her physical impairments that she had 
relied upon in seeking accommodations the second time? 

A. Yes. 

Os And those were I think deep vein thrombosis and then she 
had also referenced migraines? 

A. Thats correct. 

Ox And then your last accommodation you approved was 
permission to read aloud. 


Did that have anything to do with the physical 


impairments? 


A. No, it didn't. She had I think written in her personal 


statements that reading aloud helps her, that she likes to do 


that. 
In the standard testing room, it's a room with 10 or 12 
testing carrels, people sitting on either side and behind you. 


One would not be able to read out loud or even subvocalize 


without interfering with other examinees. In a separate room 


there is nobody to interrupt, and so she could potentially read 
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aloud if she wanted to. However, the test proctors are alert 


to any activities. And we wouldn't -- I would not want them to 


think that was suspicious behavior, so this provides an 
official accommodation that she has our permission to do that 
so that the proctors would be informed. 


oe Okay. Now you're referencing proctors. 


Individuals take your exams in testing centers that are 
operated by another company? 
A. Correct. The Prometric Test Centers. 
‘oF So when you're referencing proctors, those are the 
Prometric employees? 
A. That's correct. 
©. And you say for security, you wouldn't want the Prometric 
employees to think Ms. Ramsay was doing something inappropriate 
if she was reading out loud? 


A. Correct. Or interrupt her to tell her to stop doing that. 


or Is it fair to say that NBME devotes significant resources 


to evaluating accommodation requests? 

A. I think so, yes. 

Ox Why don't you simply approve whatever accommodations that 
an examinee requests if it's supported by documentation from a 
professional who seems to be qualified? 

A. Well, it's a -- the USMLE is a national standardized 


licensure exam for medical licensure in this country. And so 


we're -- we have folks tell us what accommodations they need 
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and then provide supporting documentation. So we're going to 


look through every piece of information that they provide, 


whether they had accommodations previously. And so just one 


evaluation or more evaluations that recommend accommodations 


wouldn't be sufficient for us to grant. 


Oe Do you believe most examinees might like extended testing 


time on an exam like this? 
A. I believe so, yes. 
O% And do you attempt to administer your program in a 


rigorous but fair manner for all examinees? 


A. Absolutely, yes. 

MR. BURGOYNE: No further questions. 

THE COURT: Cross-examination. 

CROSS-EXAMINATION 

BY MS. VARGAS: 
Q. Good morning, Dr. Farmer. 
A. Good morning. 
Oe Did I hear you correctly that you testified you are the 
ADA compliance officer? 


A. For test requirement, yes. 


Q. Who is Brendan Berger? 
A. He is a USMLE candidate. 
on And did you testify against him receiving extended time 


during 2019? 


A. Did I testify against him? In a hearing, yes. 
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Oe What disabilities was he alleging he had? 


A. I believe ADHD and reading disorder. 


Og What was the reason the NBME denied him the accommodations 


that he requested? 


A. Because his documentation did not demonstrate a 


substantial limitation in a major life activity. 


pe ang 


Os Specifically what documentation from Brendan Berger did 


the NBME rely on to make that conclusion? 


A. I believe we reviewed all of the documentation he provided 


over the course of his applications, looked at every piece of 


data that he supplied and made the conclusion based on that. 


ey I guess I'm asking something different. 


Of all the data that he provided, what data did you agree 
with? What data did you credit? 
MR. BURGOYNE: I'm going to object to this. 


That was a different case with a different candidate 


with different documentation. I don't see its relevance to the 
manner in which -- 

THE COURT: Yeah. Where are we going with this, 
Counsel? 

MS. VARGAS: Dr. Farmer is the person who is -- I 
believe she will testify, and she did in deposition, that she 


was responsible for making the determination to deny 


accommodations to Ms. Ramsay. And we were going to get to the 


point that she testified against Mr. Berger, and the Court 
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ordered a preliminary injunction in that case against the NBME 


for the very same reasons that it's now trying to put forward 


in this Court. 


MR. BURGOYNE: Your Honor, they've cited that in their 
briefs. You can read it. 

THE COURT: Yes. We can take judicial notice of that. 

MS. VARGAS: Thank you. Will you take judicial notice 
of that? 

THE COURT: Any objection? 

MR. BURGOYNE: Your Honor, it's a published decision. 

THE COURT: It's a published decision by a court. 

MS. VARGAS: Thank you, Your Honor. 

THE COURT: Very well. 
BY MS. VARGAS: 
Og You testified a moment ago that in granting Ms. Ramsay 
permission to read aloud that you were doing that because you 
were concerned the proctors might think it was suspicious 
behavior if she read aloud or mouthed as she read. 


Why would that be suspicious? 


A. Well, during the examination the proctors are observing 


all of the examinees to make sure that they are not 


surreptitiously either taking information out or bringing 


information in to the exam. 


Q. That's not something that medical students ordinarily do 


when they're taking the USMLE; is that correct? 
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A. Take information out or bring information in? We 


certainly hope not. 


Ox Is it typical for medical students when they take the 
USMLE to read out loud the questions? 

A. They're not able to, no. 

QO. So it would be unusual behavior for a medical student to 
be reading the questions on the USMLE out loud during the test 
administration? 


A. It would be, yes. 


oF The NBME grants more than double time. Correct? 
A. Occasionally, yes. 
ex For example, students have requested and the NBME has 


granted triple time. Right? 
A. Yes. 
er Jessie Ramsay didn't ask for that triple time, did she? 


A. No. 


Q. She only requested the time that she received in medical 
school. Right? 


A. She requested double time. 


Oe Was that the time that she received in medical school? 


A. I believe she does receive double time, yes. 
QO. You're not licensed to perform psychoeducational 


evaluations in Michigan. Correct? 


A. In Michigan, no. 


QO. In fact, you're not licensed to perform psychoeducational 
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evaluations anywhere, are you? 
A. No. 


Ox You've admitted in deposition that you're not an expert in 


dyslexia. Correct? 
A. Correct. 


‘on And you also admitted in deposition that you're not an 


expert in ADHD. Correct? 
A. That's correct. 


O> You were the one who made the decision to deny Ms. Ramsay 


the accommodations she's received? 
A. Yes. 


OQ. At what point was her file transferred to you? 


A. I'm not sure. Which file, which time? 


QO. You testified that Dr. Goldberg initially had her file, 


and at some point you took charge of it. 
Why did you take charge of it? 


Pets So Dr. Goldberg was the one who made the audit and the 


review of her first request in 2016, I believe. When the next 
one came in, it was assigned to me. 
Oy Why was that? 


A. They're really just assigned based on the volume. 


Q. Do you recall testifying in deposition that whenever a 
candidate is represented by a lawyer, that that file is 
automatically transferred to you? 


A. Oh, I don't recall that that was -- that she was 
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represented by an attorney at that time. 

Oe You don't recall if she was represented by an attorney in 
June of 2018? 

A. Yes. Forgive me, I didn't recall that she had been. Yes. 


Os So is that why the file was transferred to you, because 


she was now represented by an attorney? 
A. I would normally respond to folks represented by 


attorneys, yes. 


O% Even though you have no expertise in ADHD or dyslexia? 
Pos That's correct. 
Oe So your decision to rely on Ms. Ramsay's MCAT scores as a 


basis for denying her request for extended time, that wasn't 


based on any research, was it? 


A. The decision was to deny her request based on all of the 


documentation that she provided and our consultant, expert 


consultant reviews. 


Q. I'm asking a little bit of a different question. I'm 


asking about your mental process in making the decision to deny 
her extended time. 


Your decision to deny her extended time, it wasn't based 


on any research, was it? 


A. No. 

on And in your deposition in fact you testified it was based 
on common sense. Correct? 

Pes I don't recall stating that, no. 
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MS. VARGAS: I'm sorry, Your Honor. One moment. 


THE COURT: That's all right. 


MS. VARGAS: We'll come back to that in the interest 
of time. 
BY MS. VARGAS: 


‘on So in addition not having a license to conduct 


comprehensive psychoeducational evaluation, you testified -- I 
asked you some questions at deposition about your knowledge of 
the MCAT. Correct? 

A. I believe so, yes. 

Oz And your knowledge of the MCAT was, is it fair to say, 


fairly limited? 


MW NM NO NY YN NY BBB BB Bp 
G WS We oN O 46 © =F Gg GG as W 


A. Yes. 
Oe And in deposition -- would it be fair to say that based on 
the testimony you gave in deposition that your knowledge of 


Step 1 and Step 2 are also fairly limited? 


A. I wouldn't say that it's limited. I work for the National 


Board. I don't work for the AAMC who publishes the MCAT. 


O% Now I'm talking about Step 1 and Step 2 of the USMLE. 


Is that administered by the NBME? 


A Yes. 

Q And do you work for them? 

A. TE sd@ig 

0% Your knowledge of Step 1 and Step 2 is actually fairly 


limited, isn't it? 


EX 3-522 


Case: 20-1058 Document: 14-2 Page:582 Date Filed: 02/07/2020 


Oo WO @O JN WD OT BF WD NY F 


MM NM NYO NY YB NY FP FP KP FP RP RP BP BP BP FB 
oO WW W HY FP OC oO @ DY WD HO B W NY 


FARMER - CROSS 86 
Ps I don't believe it's limited. 
On So in your deposition do you recall how you testified when 


I asked you about the number of multiple choice options, for 
example, that there were on Step 1, that's a fairly basic 
question about an exam. Correct? 


Pe Sure, uh-huh. It's basic. 


Os And do you recall what you answered? 

A. No. 

Os Well, I believe you testified -- would it surprise you if 
you testified that you thought there were maybe four multiple 


choice answers or five multiple choice answers? 


A. No, it doesn't surprise me. 

em Le that: correct? 

A. L don’t, know, 

Og Is it possible that there are as many as, say, 10 or 12 


multiple choice answers? 
A. On some items, sure. 

THE COURT: Now you may ask your next question. 
BY MS. VARGAS: 


Oy So if there were 10 or 12 answers on a multiple choice 


question, how would that compare, if you know, to an MCAT with 


only four multiple choice answers in difficulty for somebody 


with reading challenges? 


A. Well, I'm not sure the number of answer options has any 


bearing on that, the difficulty of the item, the difficulty of 
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the reading. 

Oh Would you have to read all of the answers to answer a 
question on an exam? 

A. Yes. 


Oe And so if there were four multiple choice options on the 


MCAT versus as many as 10 or 12 on a Step 1 or Step 2 question 


on the USMLE, that would be a big difference between the two 


tests, wouldn't it? 


A. It would. 


oF Do you agree that the MCAT is not designed for diagnosing 
dyslexia? 
A. Yes. 
Oe Do you agree it's inappropriate to diagnose an individual 


with dyslexia solely on the basis of diagnostic tests? 


A. Yes. 
OO: The NBME doesn't have any direct knowledge of Ms. Ramsay's 


diagnosis, does it? 


A. We have only knowledge of the documentation that she 
provided, yeah. 
Ox Is Dr. Zecker licensed to perform comprehensive 


psychoeducational evaluations in Michigan? 


A. Not in Michigan, no. 
hg Is Dr. Lovett licensed to perform psychoeducational 


evaluations in Michigan? 


A. No. 
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Os Has Dr. Lovett testified for the NBME before in cases 
involving denial of extended time? 

A. Yes. 

Q. In response to Ms. Ramsay's second request for 
accommodation, you granted her permission to read the question 
aloud. We were discussing this a moment ago. 


And that isn't an accommodation that's granted for DVT, is 


it? 
Pox No. 
Che And that's not an accommodation that's granted for 


migraines, is it? 
A. No. 


Oe In your experience, does it take longer to read something 


out loud than it does to read it silently? 


A. I don't have experience, no. 


O% How quickly after registering for Step 1 can nondisabled 


students take Step 1? 


A. It depends on the eligibility period that they chose. 


OO Well, let's say that a medical student registered for the 


USMLE and chose the first available exam period. 


What's the longest they would have to wait to take the 


exam if they chose the first available? 


A. As soon as their eligibility -- their -- they get a 


scheduling permit. As long as that is within six months of the 


test date, their permit is released and they can call Prometric 
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to schedule an exam at their discretion. 


Oe So how many days after submitting their registration for 


Step 1 of the USMLE can a nondisabled student schedule that 
test? 

A I don't know. It could be a matter of days or weeks. 
ee So could it be a day or two? 

A. I don't know if it would be a day or two, but it could 
probably be a few days. 

Q. Could it be under a week? 

A. Potentially. 


ore How long does it take the USMLE, if you know, to provide 


test results to medical students without disabilities who 


take -- or any student who takes the USMLE? 
A. I believe it's somewhere around six weeks after their 
exam 


QO. Would it surprise you if your website says it was three to 


four weeks? 


A. No. 

Os Would you have any reason to think that your website was 
incorrect? 

A. No. 

Q. Do you know how many students take the USMLE in the United 


States in a year? 
A. No, not offhand. 


Ove Would it surprise you, taking just one year, say 2017, 
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would it surprise you to learn that there were 145,003 students 
that took some part of the USMLE in 2017? 

A. No. 

Or, And the NBME is able to turn around all of those scores in 
three to four weeks? 


A. I don't know that it's all of the scores, no. 


OQ: With respect to Ms. Ramsay's first request for 

accommodation, how long did it take you to decide her first 

request? 

Pes Again, I believe we had the decision letter sent to her in 

about 65, 64 days. 

eR I guess it depends on what you count as the first date. 
How many days from the time she submitted her application 


did it take for the NBME to make a final decision in her case? 


A. I don't recall. I think it was more than the 65 days. 


OO; It was a couple months? 
A. Possibly, yes. 
Oe And with respect to her second request for accommodations, 


do you recall how long it took from the time she submitted her 


paperwork to the time that you wrote her a letter denying 


testing accommodations? 
A. It was over 77 days. 


A lot over 70 days? 


Oe 
A. IT don't recall. 
Q. 


Is it correct that you issued your decision letter 
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September 11, 2018? 

A. Yes. 

Oe And she submitted her doc 
2018? 


A. That's correct. 


OQ. And you submitted her inf 
outside consultants in July of 
A. Correct: 

Q. And did that consultant h 
they had to review her file? 


A. Yes. 


umentation the beginning of June 


ormation to one of your paid 


2018. Correct? 


ave a time limit for how long 


Q. Approximately what is tha 


A. It's generally a week or 
‘or Did that consultant turn 
time? 


A. As best as I recall, yes. 


ee So then in July 2018, you 


Ramsay the testing accommodati 
Correct? 
Peg Possibly, yes. Uh-huh. 


Ors I believe you testified 7 


t time limit? 


two. 


around that documentation in 


had already decided to deny Ms. 


ons that she had requested. 


n deposition that you typically 


decide within two to three days of receiving an outside 


consultant's report whether yo 


u're going to accept or deny -- 


whether you're going to provide the accommodations or not; is 


that right? 
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A. Yes. 


Ox And so in July 2018 you had already made a decision to 


deny Ms. Ramsay testing accommodations. Correct? 

A. Correct. 

On And the clock was running on her ability to be a doctor. 
Correct? 

A. Correct. 


Or, And so what happened between July of 2018 and September of 


2018? 


A. So because we are processing requests from hundreds of 


examinees, we are taking those requests in the order in which 


they are received. And so what happened was, we were 


processing and making decisions and writing letters to respond 


to all the examinees who made the request prior to Ms. Ramsay's 
request. 

O.. I believe you testified a few minutes ago that any request 
where a candidate is represented by counsel goes to you. 


Correct? 


A. It does. 

QO. It goes to you only? 

A. Thats correct. 

oF Is it possible if there were more individuals who could 


review the requests for accommodation, that the requests for 


accommodation could be turned around more quickly? 


A. Well, I guess I could qualify that, requests that are from 
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individuals represented are not the only requests that I get. 


So the requests are distributed across all of the available 
staff as equally as possible. 
(ey So you have responsibility for your share of all of the 


requests for accommodation that come into the NBME. Those are 


divided among the staff that works on this issue. Right? 


A. Correct. 


or And in addition to that, you also handle all of the 
requests where the person is represented by counsel. Correct? 


A. That is correct. 


Oy So if there were more than one of you, is it possible that 


the students might get an answer more quickly about whether 


they can take the test with the accommodations that they need? 
A. That's true, yes. 


Oe Do you have a sense of why the NBME hasn't dedicated more 


resources in order to allow students with disabilities to have 


an equitable opportunity to take the test as quickly as 


students without disabilities receive? 


A. We actually have hired additional staff and are currently 


recruiting for additional staff to do just that. 
he Do you do hiring? 

I'm sorry? 

Do you do hiring for that position? 


: I would be, yes. 


Oo FP O P 


And how many people are you looking to hire? 
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A. Currently we have one position open. 

oF Just one? 

A. Yes. 

(oe Are you familiar with the NBME's revenue for -- let's pick 


a year, 2017? 


A. Not generally, no. 


Oz Would it surprise you to learn that their revenue was just 


shy of $143 million in 2017? 


A. Again, I have no frame of reference for that, so -- 


oF If I provide you a copy of the 990, would that -- 
A. I don't doubt your representation. 
ey So the NBME has more resources. It could hire more than 


just you to handle the requests from attorneys and more than 


one more person to process these requests that are taking, in 


Ms. Ramsay's case, many months to process, to her detriment. 


COLrect? 
Pe, Yes. 
Os How would you compare the resources of the NBME that I've 


just described to the resources of somebody who is working as a 
babysitter? 
Pixs I'm not sure I understand the question. 


Q. Would you think that $143 million -- 


A. Oh. 
Oy -- resources was more than somebody who is working as a 
babysitter? 
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A. Of course, yes. 


Ow You agreed in your deposition that Dr. Smith was qualified 


to perform a comprehensive psychoeducational evaluation. 


Correct? 

A. Yes. 

Or And you don't disagree with the battery of tests that he 
administered? 


A. No. 


O3 And I believe you testified at deposition that there was 
no test that he should have done that he didn't do. Right? 
A. No. 

QO. You agree with what I said? 


ae We don't actually prescribe a battery of tests. 


Q. Right, but in your deposition do you recall testifying 


that there was no test that Dr. Smith should have given that he 


didn't give? 
Pets Correct. 
On So your decision, which you testified in deposition -- and 


I can show you the page if it's helpful -- was based on common 


sense, your interpretation that her performance on the MCAT 


common sense meant she didn't have dyslexia. That wasn't 


consistent with the decision that was made by Ms. Ramsay's 


medical school about accommodations, was it? 


MR. BURGOYNE: Your Honor, I don't think there was 


foundation for that characterization of her testimony either or 
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in deposition. I'm happy to have her show the deposition, 
but -- 
THE COURT: Very well. 
MS. VARGAS: I'm happy to do that. 
BY MS. VARGAS: 
on If you could turn, please, to page 139 of your deposition. 
And once you're on page 139... 


A. I'm there. 


O% If you could begin reading at line 1, just so we have the 
full context of what you testified. 


A. Question: Is it your testimony that the MCAT scores are a 


more reliable indicator than the comprehensive educational 


evaluation in determining whether Ms. Ramsay has a disability? 


Answer: They're a good indicator of her ability to read 


under time constraints content that most people -- or I'm 


sorry, that the reference group, whether it's high school 


students or medical applicants, have to read. 

Question: How do you know that? 

Answer: By the scores that they -- by the scores that 
they obtain. 

Question: How do you know that the MCAT is testing 
reading? 

Answer: They had to read it. They had to read the exam 


to answer that question. 


Question: Is there any research to support what you're 
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saying? 
Answer: It's common sense. 


Qs Thank you. So your decision to deny Ms. Ramsay extended 


time, that decision was not consistent with the decision made 


by her medical school about the need for extended time, was it? 


A. Correct. 


Og Your decision was also not consistent with the decision 


that was made by Ohio State University about her need for 


extended testing time. Correct? 
A. Correct. 
Oz And your decision was also not consistent with any of the 


doctors or specialists who actually examined Ms. Ramsay, was 


at? 

A. If they recommended accommodations, no, it was not. 

Oe Did they recommend accommodations? 

A. I believe all of them -- I'm not sure if all of them did. 
Q. Let's talk about how you weighted the documentation that 


Ms. Ramsay submitted in support of her request for 
accommodations. 
Did you defer to the comprehensive in-person evaluation by 


Dr. Smith in reaching your decision? 


A. No. We carefully considered it, but we don't 
automatically defer to it, no. 
Q. I'm not asking if you do it automatically. I'm talking 


about your end result. 
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A. No. 
On Did you defer to his, Dr. Smith's, conclusions? 
A. No. 
ey Did you defer to the conclusions of any of the other 
individuals who provided -- who tested Ms. Ramsay? 
A. No. 
Os Did you refer to the report of Dr. Lewandowski? 
A. Im: sorry? 
0% Did you defer to the report of Dr. Lewandowski? 
A. No. 
Oz And he had examined Ms. Ramsay. Correct? 
A. Correct. 
©. Did you defer to the documentation provided by Mr. 
Livingston? 
A. No. 
Oy Did you defer to the documentation provided by Dr. Smiy? 
A. No. 
Oe Did you defer to the documentation provided by 
Dr. Ruekberg? 
A. No. 
Q. Did you defer to the documentation provided by Dr. Tanguay 


referencing evaluations that were done of Ms. 


was in early elementary school? 


Aa 


Ramsay when she 


I believe that was the optometrist who diagnosed vision 


impairments? I don't recall that she made any -- 
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Oz Do you recall that Dr. Tanguay, when she was a child in 
early elementary school, did testing as an optometrist and 
concluded that her reading time was slow? Do you recall that? 
A. Initially, yes. 

QO. Did you defer to that? 

A. No. 

Os If you could turn, please, to plaintiff's exhibit binder. 
And I'm going to be asking you about Exhibit 34. 

THE COURT: It's all right. 

THE WITNESS: I'm sorry, Your Honor. 

THE COURT: You're looking for plaintiff's exhibit -- 
THE WITNESS: IT am, Your Honor. 

THE COURT: Here. 


THE WITNESS: Thank you. 


THE COURT: Sure. There's one down there. 
BY MS. VARGAS: 


Q. Let me know when you're ready. It's Exhibit 34, please. 


A. 34. I have it. 
Q. Have you seen this before? 
A. This is the PowerPoint presentation, is that what you're 


referring to? 


‘oF ves" 

A. I have. 

QO. And what was the title of this PowerPoint? 

A. ADA Legal Update for NBME and Its Outside Consultants by 
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Robert Burgoyne. 

On And do you see at the top right of the first PowerPoint 

slide Norton Rose Fulbright. 
Is that who prepared this PowerPoint presentation? 


A That is the law firm that Mr. Burgoyne worked -- 


That Mr. Burgoyne works for? 


A 

Q 

A. At the time, yes. 
@ And how is this PowerPoint used? 
A 


5 This was a presentation to a meeting of our consultants, 


our disability consultants, in December 2016. 


Qs And why was this PowerPoint presentation shown to your 


outside consultants? 


ae This is information that we asked Mr. Burgoyne to present 


on the ADA for their information. 

on Why was it important for the outside consultants to have 
information about the ADA? 

A. They're making reviews of requests for accommodations 

on -- for the USMLE examination. This is information they are 
very interested in. 

Oy If you can turn, please, in that same exhibit to page 4. 
And if you could read that page for me, please. 

A. "DOJ's implementing regulations," that one? 

er Yess 

A. Any private entity offering an examination covered by this 


section must assure that the examination is selected and 
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ed so as to best ensure that when the examination is 


ed to an individual with a disability that impairs 


sensory, manual or speaking skills, 


the examination results 


accurately reflect the individual's aptitude or achievement 


level or whatever other factor the examination purports to 


measure, rather than reflecting the individual's impaired 


sensory, manual or speaking skills, 


are the factors that the examination purports to 


On Do yo 


regulations as the NBME applies it to its review 


except where 


u believe that's an accurate statement of 


for accommodations? 


A. Yes. 


On What did the NBME do to best ensure that Ms. 


those skills 
measure. 
the 


of requests 


Ramsay's test 


results showed her ability rather than her disability? 


MR. BURGOYNE: Your Honor, 


skipping a 
applies -- 
regulation 


individual 


you're obl 


step in the process here 


This regulation 


I'm going to object. She's 


of course she's asking her about a regulation. This 


applies only if you first 


determined that 


has a disability. And i 


the 


"s at that point 


igated to best ensure tha 


you're attempting to measure and no 


S 


A 


o until NBME decides -- 


the disability. 


HE COURT: Can this witness answer that? 


MR. BURGOYNE: Pardon me? 


T 


HE COURT: Can't the witness testify? 
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MR. BURGOYNE: She's not an attorney, Your Honor. I 
just don't want there to be this line of questions regarding 


what the ADA requires. And I don't believe that's within her 


central purview. 

THE COURT: Then she can tell us that. She's a 
professional. 

MR. BURGOYNE: Thank you, Your Honor. 

THE COURT: Your objection is noted as overruled. 

THE WITNESS: I'm sorry, would you restate the 
question? 


MS. VARGAS: Could we read the question back, please. 


(The court reporter read the requested portion of the 
record.) 


THE WITNESS: We did not make a finding that Ms. 


Ramsay had a disability within the meaning of the ADA. 
BY MS. VARGAS: 
or So do I understand your answer to mean that you never 


applied the regulation that would require you to best ensure 


that her test results reflected ability rather than disability? 


A. Not any more or less than we expect the exam for all 


examinees will reflect their ability. In other words, she had 


a standard examination. 
OF Turning to page 7 of that document, 7 of 35. 
Could you read me, starting at section 1 of the DOJ 


implementing regulation. 
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A. Any private entity offering an examination covered by this 
section must assure that when considering requests for 


accommodations, the entity gives considerable weight to 


documentation of past modifications, accommodations or 


auxiliary aids or services received in similar testing 
Situations, as well as such modifications, accommodations or 
related aids and services provided in response to an 


individualized education program or IEP or a plan describing 


the services provided pursuant to a Section 504 plan. 
On So do you see where in the middle of what you just read 


the words "Similar testing situations" is bold? 


A. Yes. 

Q. Why was that put into bold, do you know? 

A. I did not prepare these slides, no. 

Og So would the fact that Ms. Ramsay had extended time on 


NBME shelf exams, would that be a similar testing situation? 


Perhaps, yes. 
Did you give considerable weight to that? 
Yes. 


A. 

oF 

A. 

Oe How did you give considerable weight to that? 
A. We noted it. That was documentation she provided. 
Q. 


Beyond noting that she provided that documentation, how 
did you give considerable weight to the fact that she had 
received double time on the NBME shelf exams? 


A. We gave considerable weight to all of the documentation 
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that she provided, including the scores on measures that she 


did not receive accommodations, such as the MCAT and the ACT. 


Oe Turning to the next page, page 8 of 35. 


It says that the entity responds -- any private entity 
offering an examination covered by this section must assure 
that the entity responds in a timely manner to requests for 
modifications, accommodations, et cetera. 

Did you respond in a timely manner to Ms. Ramsay's request 
for accommodation? 
Pos I believe so, yes. 
Q. Turning to page 10 and 11 of this exhibit, what's the 


import of these pages in the presentation for the consultants? 


ra Again, I did not prepare these slides, so I don't know why 


they were included other than for our information and 
discussion. 

O% Are you responsible for the consultants at the NBME 
dealing with requests for accommodation? 

A. Yes. 


OG Do you think it was important for them to know about the 


US Department of Justice's ADA rulemaking? 


A. Again, we asked Mr. Burgoyne to make a presentation on 


what was happening in the legal environment at the time. 


OF And I believe page 11 is talking about what was happening 


in the legal environment at the time. 


What was that? What was happening that you're 
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referencing? 

A. I'm sorry, I'm missing your question, what was happening 
at the time. 

Q. I can ask it differently. 


What was the import of the ADA Amendments Acts on the 


definition of disability in your role, if you can answer as the 


ADA compliance officer for the defendant? 
A. I'm sorry, I'm still not understanding the question that 
you're asking. What was the import of it? 


Or Right. What changed in terms of the definition of 


disability with the passage of the ADA Amendments Act? 
A. So the definition didn't change much. It was still a 
substantial limitation in a major life activity compared to 


most people in the general population. The amendments added 


things like enumerating major life activities that weren't in 


the previous versions, talked about mitigating measures. So 


there were a number of things that were updated in the 
regulations to comport with the Amendments Act. 


O4 What was the purpose, the Congressional purpose, behind 


passage of the ADA Amendments Act? 

What was the Congressional purpose? 
A. iin Gong te: fat ths ferst : 

The Congressional purpose of the Amendments Act? 
Oy Yes, 


It was to ensure that there was broad coverage of the ADA, 
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the Americans with Disabilities Act. 


Oe I believe you testified in deposition that the purpose of 
the ADA Amendments Act was to -- in response to Supreme Court 
decisions. Correct? 

A. That was true as well, yes. 


Or And that the Congressional intent in amending the ADA was 


so that the determination of whether somebody has or doesn't 
have a disability should not be demanding extensive analysis; 


is that correct? 


A. That's true. Right. It did not require a demanding 
standard. Yes. 
en And did the NBME oppose that change to the law? 
A. Not that I'm aware of. 
Ov Looking at the very top of this document that I've showed 
you, do you see where it says the National Board of Medical 
Examiners? 

I do. 

And what is the date on this document? 


A 
QO 
A. July 14, 2008. 
Ox And who is this letter addressed to? 
A 


This is to Senators Kennedy, Harkins, Specter, Stevens and 


Oe And what was the subject line? It says regarding. What 


was that? What was it regarding? 


A. The ADA Restoration Act of 2007. 
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Oz Have you seen this document before? 
A. Te leeks Tamiliak: 
Oe So you wouldn't be surprised to learn that prior to 


passage of the ADA Amendments Act, the NBME objected to exactly 


the definition of disability that is being used against Ms. 
Ramsay. Correct? 

MR. BURGOYNE: I'm not sure that's an accurate 
characterization, Your Honor, but obviously the letter says 
whatever it says. 

THE COURT: Very well. And I'll interpret it pursuant 
to what it says. All right. 

And this letter has not -- this exhibit has not been 


marked as an exhibit. You've just shown her a document. 


MS. VARGAS: Thank you, Your Honor. I would like to 
mark it as an exhibit. 


THE COURT: Would you like to give it a number ora 


letter. 

MS. VARGAS: Number 40. 

THE COURT: What is it? 

MS. VARGAS: Number 40. 

THE COURT: And write it on there or put a sticker on 
Ms 


MS. VARGAS: May I just write it on hers? 
THE COURT: Sure. 


BY MS. VARGAS: 
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Os So after the NBME submitted this letter, the ADA Amendment 


Act were passed, correct, and broadened the definition of 


disability? 


A. Again, I'm not sure that it broadened the definition of a 


disability. Many things were included or changed, but the 


definition remained a physical or mental impairment that 


substantially limits a major life activity. 


OO. But you agree that the Congressional purpose in amending 


the ADA was so that the determination of whether an individual 


had a disability would not, quote, demand extensive analysis? 


A. So that it did not include a demanding standard, that's 


correct. 


Ou So Congress rejected the NBME's position in passing the 
ADA Amendments Act. Correct? 

THE COURT: If you know. 

THE WITNESS: I don't know. I could not answer that 
question. 
BY MS. VARGAS: 
Oi, So then after passage of the ADA Amendments Act, are you 


aware that the Department of Justice held notice and comment, 


rulemaking? 
A. Yes. 
Og And did the NBME submit comments to the notice and 


comment, rulemaking on the ADA Amendments Act? 


A. I don't know. Not that I'm aware. 
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THE COURT: Why don't we put an exhibit number on it 


prior to showing it to the witness. 
MS. VARGAS: 41? 
MR. BERGER: Yes. 
THE COURT: This is normally done before court. 
MS. VARGAS: Apologies. 
THE COURT: That's all right. 
BY MS. VARGAS: 


Q. Have you seen this letter before? 


A. One moment. I just need to make space. 


May I take a moment? 


(Se Absolutely. 


A. I can't say for sure whether I've seen it before. It's 
dated 2014. 

or And what letterhead is this letter on? 

A. Norton Rose Fulbright. 

Q. And is that Mr. Burgoyne's letterhead? 

A. It is the former law firm, yes. 

Os And turning to the last page of this document, can you 


tell me who signed it as having written it? 

A. Robert A. Burgoyne. 

Q. If you could please turn -- you agree that the subject of 
the letter dated March 31, 2014 says: ADA notice of proposed 


rulemaking. Correct? 


A. It does. 
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Oe So would you agree that this is the NBME's comments as 


part of the notice of proposed rulemaking for the ADA 


Amendments Act? 

Bo. It looks like it lists a number of testing organizations, 
yes. 

On But the NBME was one of them? 

A. Lt 263 

Or. And it was written by your lawyer. Correct? 

A. That's correct. 

Oh And you see on the second page, the National Board of 
Medical Examiners is described and listed as a signatory to the 
letter. Correct? 

ae I see that, yes. 

Or Turning to page 5 of this document, could you read the 
last paragraph, please. 


A. DOJ's first rule of construction states that substantially 


limits is not meant to be a demanding standard. This language 


goes too far in implementing Congress's intent to broaden 


coverage under the ADA. It suggests incorrectly that 


substantially limits is a negligible requirement and conflicts 


with the more common sense, ordinary meaning of substantial. 
QO. Thank you. And if you could please turn to page 7. 

About in the middle of the page do you see the paragraph 
that begins "the testing entities"? 


A. Yes. 


EX 3-547 


Case: 20-1058 Document: 14-2 Page:607 Date Filed: 02/07/2020 


Oo WO @O NI DB FO BP WD NY FR 


NM NM FP FP RP BP RP BP RP BP RP 
FO oO OO IY WD oO B® W NH 


FARMER - CROSS 111 


O- Could you read that, please. 

A. The testing entities. The testing entities have no 
suggested changes to either of these proposed rules. They are 
concerned, however, about the following statements made by DOJ 
in discussing the proposed rules. 


Learned behavioral or adaptive neurological modifications 


include those strategies developed by an individual to lessen 


the impact of an impairment. Reasonable modifications include 


informal or undocumented accommodations and modifications as 


well as those provided through a formal process. 


Self-mitigating measures or undocumented modifications or 


accommodations or students with impairments that affect 
learning, reading or concentrating may include measures such as 


devoting a far larger portion of the day, weekends and/or 


holidays to study than students without disabilities. Teaching 


one's self strategies to facilitate reading connected texts or 


mnemonics to remember facts, receiving extra time to complete 


tests, receiving modified homework assignments or being 


permitted to take exams in a different format or in a less 
stressful or anxiety-provoking setting, each of these 


mitigating measures, whether formal or informal, documented or 


NM NO NN 
ew WwW NN 


undocumented, can lessen the impact of or improve the academic 


function of a student having to deal with a substantial 


NO 
ol 


limitation in a major life activity such as concentrating, 


reading, speaking, learning or writing. Nevertheless, these 
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are only temporary supports. The individual still has a 
substantial limitation in a major life activity and would be a 


person with a disability under the ADA. 


QO. Okay. I'11 just stop you there. 
At Thank you. 


Oy Is it fair to say that the NBME's comment, which begins 


right after that extensive quote, is that these comments are 


problematic? That was the NBME's position, the consideration 


of self-mitigation? 
MR. BURGOYNE: Your Honor, again, she's already said 


she doesn't know -- she doesn't have familiarity with this 


letter. The letter again says whatever it says. 
THE COURT: And the document will speak for itself as 


best evidence. 


THE WITNESS: Excuse me. I'm parched now, Your Honor. 


THE COURT: That's all right. 


MR. BURGOYNE: Again, I guess our objection is to 


having her walk through a letter that she has not testified 


she's seen previously and asking her to read text that Your 


Honor is going to have the time and opportunity to read. 
THE COURT: Fine. But there's another aspect of that, 
Counsel, also. It's the defendant's stated position in that 


letter that counsel is bringing out. 


MR. BURGOYNE: No objection to that, Your Honor. If 


she wants to ask a question about it, that's fine, just to the 
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extent she has knowledge of it. 
THE COURT: Very well. Moving on. 
BY MS. VARGAS: 
‘ey Turning to page 8, do you see the fifth paragraph down 
that begins with "DOJ should"? 
A. Yes. 
Os Do you agree that in this paragraph, the NBME was asking 


the DOJ to consider disability with the mitigating measures 


rather than whether somebody had a substantial limitation 


without mitigating measures? 
A. I'm going to read it real quick first before I answer. 


So I believe this is saying, if I'm reading this 


correctly, DOJ should also add a regulation that notes that -- 


is that the sentence you're talking about? 
er Yess 


ree Although mitigating measures are not to be considered in 


assessing whether a person has a disability, it is appropriate 


to consider such measures in determining whether accommodations 
are needed. The purpose of accommodation -- 

Oe If I could just interrupt you, you're reading the NBME's 
position, not the DOJ's position. Correct? 

A. Again, I haven't read the entire document, so I'm kind of 
out of context here. 

Q. Fair enough. 


A. I'm guessing it was all of the organizations represented 
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in this letter. 


Ow Turning to page 10, do you see where it says Section 5? 


A. So I know, page 10, Section -- 


Or. It's about halfway down the page, it says Section 5 and 


then it has the regulation cite on page 10? 


A. I'm sorry, you may have to indulge me here where that is. 


Section 5? 


concept of 


Or The paragraph starts with "DOJ's discussion." 

A. I see that. 

OF If you could please read that section out loud. 

A. -- DOJ's discussion -- 

(Dre Yes. 

A. -- of the condition, manner and duration, in quotes, 


Section 36.105D3, Subsection 3, includes the 


following language: In determining whether an individual has a 


disability 


under the, quote, actual disability or, quote, 


record of prongs of the definition of disability, the focus is 


on how a major life activity is substantially limited and not 


on what out 


someone wl 


-[comes an individual can achieve. For example, 


th a learning disability may achieve a high level of 


academic success but may nevertheless be substantially limited 


in one or more major life activities, including, but not 


limited to, reading, writing, speaking or learning because of 


the additional time or effort he or she must spend to read, 


write, speak or learn compared to most people in the general 
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population. 


On And if you could just read the first sentence, what the 


NBME had to say about that regulation. 


A. This language discounts the relevance of an individual's, 
quote, high level of academic success. 


Or So would you agree that the NBME is asking DOJ to make a 


student's high level of academic success a consideration in 


determining whether they have a disability? 


A. Again, this letter speaks for itself. I can't comment one 


way or the other on it. 

Os Turning to page 11, if you could read that to yourself. 
You don't need to read it out loud. 

A. Read what? 

‘or Page 11, Section D. 

A. Okay. It's about DOJ providing technical assistance, that 


paragraph? 


Q. Would you agree that in this section, Mr. Burgoyne on 


behalf of the NBME and other testing entities is asking the DOJ 


to issue technical assistance on testing accommodations? 


A. Again, I wouldn't interpret this to mean anything other 


than what it says. 


Q. Just using common sense, if you look at the first sentence 
of the last paragraph, the testing entities believe that DOJ 
should issue a supplemental NPRM that proposes clear and 


balanced regulations on referenced topics. 
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First paragraph, faults DOJ for not issuing new technical 


assistance on testing accommodations. 


that, 


assistance on any of the referenc 


DOU. 


to the best of our knowledge, 


And 


no add 


subject 


The testing entities had hoped that DOJ would address 


least some of these subjects. 


THE COURT: 


THE WITNESS: 


THE COURT: 


MR. BURGOYNE: 


the Government Ability Office 


issuing technical guidance. I 


Okay. 


the paragraph below 


itional technical 
s has been posted by 


at 


Is that what it states? 


That is what it says. 


Moving on. 


Just to point out, 


Your Honor, it was 


that critici 


t wasn't the 


that's what I was following up on. 


THE COURT: 


the record. 


Anything else? 


MS. VARGAS: 


BY MS. 


Q. 


VARGAS: 


MR. BURGOYNE: 


get 


of 
THE COURT: 
MR. BURGOYNE: 


went through th 


Turning back to Exhibit 34, 


ting a series of exhibits that 


this hearing and which are not 


Is that 


exercise of 


Yes. 


page 


Your Honor, I'll j 


weren't 


in fact 


an objection? 


That is the object 


EX 3-553 


zed DOJ for not 


testing agency. And 


You'll have the opportunity to put that on 


ust note that we're 

designated in advance 
impeachment exhibits. 
We 


ion, Your Honor. 


xchanging exhibits in advance of 
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this hearing, and obviously it would have been appreciated to 


get some of these. 


THE COURT: Most definitely. 


MR. BURGOYNE: They say whatever they say. 


MS. VARGAS: Can I respond? 


THE COURT: Yes. For sure. I will give you an 


opportunity. 


MS. VARGAS: This is the Federal Register, and I'm 


asking about it because it goes directly to the information 


that is provided in Exhibit 34 to train the consultants who 


evaluated Ms. Ramsay. 


THE COURT: But it's still considered an exhibit. 


Isn't that correct, Counsel? 


MS. VARGAS: Yes. 


THE COURT: That you want to show this witness. 


Right? 


MS. VARGAS: Yes, please. 


THE COURT: Shouldn 


be given that exhibit before 


t they have had an opportunity to 


this hearing? 


MS. VARGAS: This is impeachment material, so I'm not 


sure that we needed to provide this in advance in the same way 


they didn't need to provide the summaries they created. 


THE COURT: This is impeachment material? 


MS. VARGAS: Yes, it 


THE COURT: Or is it 
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is. 


defining what is already in 
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another document? 
MS. VARGAS: I believe that it's impeachment. 
THE COURT: We'll see. 


THE WITNESS: I'm sorry, which exhibit are we? 


MS. VARGAS: I'll bring it to you. 


THE COURT: As a matter of fact, why don't we take our 


break now before we get started. It's lunchtime. We'll be in 


recess until 1:30. 
And ma'am, I'll remind you, Ms. Farmer, that you're 
under cross-examination and as such you cannot discuss your 


testimony with counsel for defendant. You can talk about 


anything else, but not your testimony and your responses 
thereto. 

THE WITNESS: Thank you, Your Honor. 

THE COURT: We're in recess. 

(Luncheon recess at 12:43 p.m. until 1:32 p.m.) 

THE COURT: Good afternoon. 

RESPONSE: Good afternoon, Your Honor. 

THE COURT: Let's proceed. 

And I'll remind you you're still under oath after 
previously being sworn in. Let us proceed. 

THE WITNESS: Yes, Your Honor. 
BY MS. VARGAS: 


Oy Good afternoon, Dr. Farmer. 


A. Good afternoon. 
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‘ Did you communicate with counsel during lunch break? 


No. 


3 Not at all? 


So you did communicate with counsel during lunch break? 


Yes. 


A Exhibit 34, 


Q 
A 
Q 
Po. We had some words, yes 
Q 
A 
Q 


in plaintiff's exhibit binder, could you 


please turn to the first page of that exhibit. 


A. The first page? 


Oh The first page. If you could, what is the date on -- 


we're looking at the PowerPoint that was used, you testified, 


to train outside consultants. What's the date on this 


PowerPoint? 


A. December 5, 2016. 


training consultants after passage 


t was presented at a meeting after that, yes. 


QO. So this PowerPoint was 

after the ADA Amendments Act. Correct? 
Pg <I 

Q. And it was also after 


the Department of Justice issued its 


final regulations for the ADA Amendments Act, wasn't it? 


A. Yes. 


Ox. Se training fo page 11, 


page 12, 


my understanding is that page 11, 


a few pages after that, beginning on page 11, this is 


training the consultants about the results of the new 


regulat 


Pee 
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tions that had just come out. Correct? 


t's informing them about that, yes. 
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dy Ox And again, you testified earlier that the Congressional 
2 intent behind passage of the ADA Amendments Act was so that 
3 determination of disability wouldn't take substantial analysis. 
4 Correct? 
5 A. Right. That it didn't require a demanding standard. 
6 Q. So looking at the fifth bullet down, could you read that 
7 to me, please? 
8 A. On which page? 
Sa Oe I'm sorry, on page 11. 
10 A. Notice stated that many ADHD diagnoses may not meet the 
11 clinical definition and thus would not qualify for an 
12 accommodation under the revised definition of disability 
13 (prompting DOJ to reduce its estimate of the number of 
14 individuals with ADHD by 30 percent.) 
ie Sig So I understand the part in parentheses there at the end 
16 to be -- correct me if I'm wrong -- that DOJ in its final rule 
17 corrected some calculations on what they anticipated the number 
18 of individuals with ADHD to be. Correct? 
19 A. Perhaps. I'm not exactly sure what this refers to. 
20 Q. But in terms of training your consultants about what the 
21 import was of the new law and the new regulations that had just 
22 gone into effect, do you think the most important thing to 
23 teach them was that many ADHD diagnoses may not meet the 
24 clinical definition and thus would not qualify for an 
25 accommodation? 
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No, it's not the most important thing. 


In fact, that's really directly contrary to the entire 


point of the law and regulations, wasn't it? 


Be 


Again, I didn't prepare these, so I didn't put any import 


on one bullet or another. This was a presentation. 


Q. 
Pe 
oF 
A 
Q. 
A. 
0. 
I. 
OF 


last 
A. 
O's 


So this was prepared by Mr. Burgoyne, your counsel? 
Uh-huh. 
Or NBME's counsel? 


Correct. 


Correct? 


(Witness nods head.) 


Do you train consultants not to send emails to the NBME? 
No, not necessarily. 

Could you turn to page 33 of this exhibit and read me the 
two lines. 

I'm sorry? 


Page 33. The heading is Usual Advice, Usual Advice for 


External Reviewers. 


And the fourth bullet, what was your usual advice for your 


consultants? 


It reads: Emails are particularly challenging because of 


their informality. 


Q. 
Pix 
QO. 


What did you mean by that? 


I did not author this, so I don't know. 


What did it mean to you? 
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A. We ask for -- at least for the National Board our 


reviewers submit something through their full review with all 


of the information in it. 

For me this means don't send it as an email, send it 
through our official system that's a secure portal, it's not 
informal. Secure. 

Os So I believe you've testified that the NBME has a system 
of any time a person is represented by counsel, their file is 
transferred to you. Correct? 
A. Correct. 
Oz And the NBME has a system of saying, emails are 
particularly challenging because of informality. So you have 
reviewers -- 

MR. BURGOYNE: Your Honor, we've established multiple 
times, I wrote this document. NBME didn't write this document. 

THE COURT: She's asking a general question now. 

MR. BURGOYNE: Okay. 

THE COURT: Your objection is overruled. 

You can complete your question, if there was a 
question. 
BY MS. VARGAS: 
Oe So instead of having your consultants email to communicate 
with you, you testified in deposition that you have them call 


you or you call them; is that correct? 


A. No. They submit their review, their written review -- 
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they upload it to a secure portal so we get the written review. 


oF Do you recall testifying in deposition that you 


communicate with your consultants sometimes by telephone? 

A. Oh, yes, uh-huh. 

On Turning back to page 11 of the PowerPoint, and it goes 
through a few pages after that, up to page -- up to and 
including page 15 where this PowerPoint is training consultants 


on the DOJ's new rulemaking, do you see anywhere in that 


training about the ADA rulemaking, do you see anywhere where it 


says anything about disability not demanding extensive 


analysis? 

Pox Again, Ms. Vargas, it says what it says, so I-- if it's 
not.=> 

Ox Te" S$ nor chere,. Correct? 

A. If it's not on the page, it's not on the page. 

O% So the new regulations to the ADA Amendments Act, they 


didn't go into effect until October of 2016. Correct? 


A. I believe so. I don't recall exactly. 


Os So is it possible that students who were taking 
standardized tests prior to the new law and then the new 


regulations going into effect might have had a different result 


had they requested accommodation than students submitting after 
the change in the law and regulations? 
A. Because of what? Because of -- 


Q. Because the law changed? 
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A. I don't know if it's possible -- you're asking would they 
have had a different outcome if it was in a different -- you 


know, the old or the new regulations? Is that what you're 
asking? 

Oz Ves. 

A. TL .don"t “know, 


Q. Would disability have been determined for a student 


requesting testing accommodations differently prior to the new 


regulations going into effect on the ADA Amendments Act? 


A. It would have in terms of, again, what the changes were in 


the revisions to the regulations and the ADA amendments had to 


do with delineating additional information about what major 


life activities were, what mitigating measures were, when they 


could be used. So yes, things could have been different befor 
than after. 
O% In this section on the ADA rulemaking, does it anywhere 


say that the DOJ rejected the NBME's request to focus on or add 


language about the importance of outcomes, tests and 
standardized tests and grades and that kind of thing? Do you 


tell the consultants any of that here? 


A. I don't know. I'm not familiar with all of the 


information that's in the pages. 


If you'd like me to review it or -- 


QO. Sure. It would be I believe pages 11 through 15. 


A. And again your question was, does it say what? 
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Os Does it inform the consultants, does it train the 


consultants that the NBME's request to focus on grades and 


performance on standardized tests, on outcomes, was explicit 


rejected by the Department of Justice in adopting the 


regulations? 
A. I don't see anything to that effect. 
Os Is it true that the Department of Justice explicitly 


rejected Mr. Burgoyne's and the NBME's request to focus on a 
add language about outcomes and grades and standardized test 
performance in assessing a student's request for 
accommodations? 


A. Again, I'm not sure if that's what the National Board 


requested and I'm not sure what the Department of Justice 
rejected or accepted. 

MS. VARGAS: Your Honor, I only have one question 
about this document that we were just discussing prior to 
lunch. 

THE COURT: What document is that? 


MS. VARGAS: It was the Federal Register cite that 


goes directly to what this witness is testifying about right 
now. 

THE COURT: And you said that goes to -- what's the 
purpose of it? 


MS. VARGAS: May I read it? 


125 


ly 


nd 


THE COURT: This is a document that you failed to give 


EX 3-562 


Case: 20-1058 Document: 14-2 Page:622 Date Filed: 02/07/2020 


Oo WO @O NI DB FO BP WD NY FR 


MW NON NO NHN YN YD BBB BBB Be Be PE 
Ow W MO FP oO © @ YI DO UO WB W DN 


FARMER - CROSS 126 


opposing counsel because you say it's impeachment evidence? 


MS. VARGAS: This Federal Register cite is. However, 
the other documents that were part of this we did not receive 
in discovery from defendants, and we literally found them at 
1:00 in the morning last night, so that's why they weren't 
disclosed earlier. And we would have been happy to disclose 
and we certainly would have had they produced them, but they 


didn't. 


MR. BURGOYNE: They were never the subject of a 
request that we did not respond to either by saying here's what 


we're going to produce or these are relevant. They don't have 


anything to do with Jessica Ramsay's accommodation process. 
And those were the documents we produced on an expedited basis 
in connection with this hearing. 


THE COURT: Well, I'm going to overrule your objection 


at this time. I'll allow you to ask the question. I'll 


determine during the course of my deliberations and 


determination in this case whether to accept or reject it in 


whole or in part. 
MS. VARGAS: Thank you. 
BY MS. VARGAS: 
Q. I'm showing you what's been marked as Exhibit 42, Dr. 
Farmer. 
Have you seen this document before? 


A. Yes. 
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de Oz What is it? 

2 A. It is the Federal Register Volume 81, Number 155, 

3 Thursday, August 11, 2016, Rules and Regulations. 

4 Q. Is this the final rule adopting the regulations 

5 implementing the ADA Amendments Act? 

6 A Final as of August 11, 2016, yes. 

ah ig If you could please turn to page 53237. 

8 A es ew et 

Se Oe Correct; 
Oe GPX I have it. 
11 Q. And if you look at the second paragraph beginning with 
12 “organizations,” could you réad ‘that, please, the first few 
13 sentences? 
14 A. Organizations representing testing and educational 
15 entities asked the department to add regulatory language 
16 including that tested related -- 
i ees © I'm sorry, I think that was misread. 
18 Would you mind taking a look at that again? 
19 A. Dim sorry, at's a. 11tttile -=-small prant, 
Z0 Organizations representing testing and educational 
21 entities asked the department to add regulatory language 
22 indicating that testing-related outcomes such as grades and 
23 test scores are relevant to disability determination under the 
24 ADA. The department has considered this proposal and declines 
25 to adopt it because it is inconsistent with Congressional 
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intent. 


oF Okay. Thank you. You don't need to read any more. 


So my question is, did you train your consultants, the 


ones who evaluated Ms. Ramsay's request for accommodation, that 


the Department of Justice had specifically rejected a reliance 


on standardized test scores and grades in determining 


disability? 
Pex No. 


On Why not? 


Pie You know, again, what we're training them to do, we're 


asking the consultants to do 


psychology, is to review the 


determination of whether the 


as professionals in medicine, 
documentation and to make a 


individual has a substantial 


limitation in a major life activity. 


So their area of expertise is -- we're asking for their 


clinical expertise, not to make a legal decision or even a 


decision about accommodations, just to answer the questions 


about whether the documentation supported the diagnoses that 


were assigned, demonstrated impairment that substantially 


limited a person in a major 


life activity compared to most 


people, and if the accommoda 


be supported. 


tions that were requested seemed to 


Og And turning to page 21 of this document -- 


A. I'm sorry, 21 of which document now? 


2 Exhibit , i'm sorry. 
@ hibi 34 ’ 4 
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A. I have it. 
Ox Does the NBME comply with the DOJ's technical assistance 
on testing accommodations? 


A. My understanding is that the technical assistance does not 


supersede the ADA Amendments Act itself or the regulations. 


It's technical assistance. It's not law or regulation. 


Og But that's not what I asked. What I asked was: Does the 


NBME comply with the Department of Justice's technical 


assistance on testing accommodations when it evaluates requests 


like Ms. Ramsay's? 


A. So again, we review it, we understand that it is to 

make -- to have assistance, but we comply with the law and the 
regulations. 

Or Let me ask you a yes or no question. 


A. Uh-huh. 


Ox Does the NBME follow the DOJ technical assistance on 


testing accommodations when it evaluates student requests for 
accommodations? 

A. In what regard? Because nothing everything in there -- 
I'm sorry. No. Not everything in there is something that we 
can do. 


Q. So I believe you testified earlier that you were familiar 


with Mr. Burgoyne's letter of March 2014 as part of the 
rulemaking on behalf of the NBME? 


A. The 2008 letter? 
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O% No. The 2014 letter by Mr. Burgoyne on behalf of the NBME 


about disability and testing accommodations. And you are the 
ADA compliance officer and in charge of disability 
accommodation requests at the NBME. Correct? 

A. I am. 

Or And you're familiar with the 2014 letter from Mr. Burgoyne 
on behalf of the NBME that we discussed earlier. Correct? 


A. Again, I believe I may have seen it at the time. I don't 


recall. 


On And we talked earlier about the fact that on behalf of the 


NBME, Mr. Burgoyne -- and he noted the GAO had talked about 


need for technical assistance on testing accommodations. But 


then he went a step further and said that it was needed, that 


the NBME wanted technical assistance on testing accommodations. 


Correct? 
A. I don't recall what he said, I'm sorry. 
Os It says: The testing entities believe the DOJ should 


issue supplemental NPRM. Prior to that, to the best of our 
knowledge, no additional technical assistance on any of the 
reference subjects has been posted by DOJ on its website and 


otherwise released, even though two-and-a-half years have 


passed. Since the letter was sent, the testing entities had 


hoped that DOJ would address at least some of these subjects, 
but it hasn't done so. 


So you understood that Mr. Burgoyne was asking the 
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Department of Justice to issue technical assistance on testing 


accommodations? 

A. Again, I'm not sure what he was asking for, whether -- I 
haven't read the letter in detail. It's out of context. I'm 
not sure I can answer your question. 


On Are you aware that at some time after March 31, 2014, the 


Department of Justice issued technical assistance on testing 


accommodations? 


A. Yes. 

‘oF And what is your view on whether that technical assistance 
matters? 

Pa. Well, again, it's not that it doesn't -- on whether it 
matters. The technical assistance I believe is addressed to 


individuals making requests for accommodations. So it's 


actually addressed to the individual who is making the request. 


or So it was something that the NBME wanted until it came 


out, and then the NBME all of a sudden didn't have to follow it 
anymore? 
A. Again, I'm not sure that the NBME wanted it or asked for 


alg ee TGOn 4 :ax3 


© Turning to page 21 of Exhibit’ 34 that-wé're on. 

A 21? 

Oe. 2h, 

A. Uh-huh. 

@) Could you read the heading and first bullet, please. 


EX 3-568 


Case: 20-1058 Document: 14-2 Page:628 Date Filed: 02/07/2020 


Oo WO @O NI DB OT BP W NY FR 


MM NM NO NY YB NY BP FPP FP RP RP BP BP FP FB 
oO WW WO NY FP OC oO @ YN DBD HO B W NY 


FARMER - CROSS T30 


A. DOJ's, quote, technical assistance regarding testing 


accommodations. First bullet, what is the legal significance 


of such, quote, technical assistance. 
(My Could you continue reading the rest of the first bullet, 
please. 


A. Sure. It's not the law in the sense a statute or 


regulation is law. It is not entitled to the type of deference 


that courts generally give to agency interpretations of a 


statute of their own regulations. Courts might afford a degree 
of deference to the agency guidance, or they might disregard 


the guidance altogether. 


ey And so when I asked you a moment ago about whether the 
NBME follows that technical assistance on testing 


accommodations in evaluating, let's say, as Ms. Ramsay's 


request, you testified no. And here you're training your 


examiners that it's not a law in the sense a statute or 


regulation is. It's not entitled to deference. This seems 


inconsistent, doesn't it, with it Mr. Burgoyne's letter asking 


the Department of Justice to issue that exact document? 


A. I'm not sure if that's what his letter was asking. 


Q. Turning to page 22, is there some part of that page that's 


bolded? 

A. Yes. 

0% Do you know if that was something that -- this is nota 
quotation. Correct? 
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A. I don't know. I didn't -- I did not prepare this slide. 


It's not in quotes. 


Oe So would you agree that the parts of a presentation that 


are bolded are the parts that are supposed to be emphasized to 


the people who are being trained? 
A. I imagine some would interpret it that way, sure. 
Oe So there's only one thing bolded on this page that's 
headed DOJ's Technical Assistance. 
And what part's bolded? 
A. In determining whether -- 


O<¢ No, that's not bolded. What part is bolded? 


A. I'm getting there. In determining whether an individual 


is substantially limited in a major life activity, it may be 


useful to consider, and then in bold, when compared to most 
people in the general population the conditions under which the 
individual performs the activity or the manner in which the 
activity is performed. 

Ox So you're familiar with the DOJ technical assistance on 


testing accommodations? 


A. IT am. 


Q. Is it your sense that the most important thing in that 


document that needed to be bolded for your trainers is when 


compared to most people in the general population? There 


wasn't anything else that was more important to tell your 


trainers? 
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Again, I didn't prepare this. I don't know what the 


intent was of bolding that. 


Ox 


Turning to page 24. 
MS. VARGAS: And I'm almost done, Your Honor. 


THE WITNESS: 24? 


BY MS. VARGAS: 


Os 


Page 24, yes. Do you agree that this is about the 


examples of types of documentation that a person could submit? 


A. 
Q. 


That's what it says, yes. 


So let's go through each of them. It says: 


Recommendations of qualified professionals. 


Did Ms. Ramsay submit that? 
Yes. 
It says: Proof of past testing accommodations. 


Did Ms. Ramsay submit proof of past testing accommodations 


on the NBME shelf exams? 


. Sb jOr gh a 


She did. 

And on her medical school exams? 

Yes. 

And in her college training? 

That's correct. 

Then it says: Observations by educators. 
Did she submit that? 

That I don't recall. 


You don't recall if she submitted her report cards? 
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A. Well, that's not an observation, but she did submit her 


college transcript and her high school report card, yes. 


Ox What about the letter of support from Dr. Houtman, wasn't 
that an observation by an educator? 

A. I believe she was also reporting her -- that she was her 
physician. 


or So Dr. Houtman was both a treating source and on the 


faculty teaching her as a medical student as well. She had 


both of those roles? 

A. I believe she did. 

Ox So they saw this young woman in multiple settings when she 
was motivated to do her best. Correct? 


A. I would assume so. 


‘or And what did Dr. Houtman tell the NBME about her need for 
accommodations? 


A. That she did recommend extra time and breaks. 


Os Did she say that she saw her struggling and she needed th 


accommodations? 
A. I believe so. 
Oo What about the letter from Dr. Overton, one of the deans 


at Western Michigan at the medical school, did Ms. Ramsay 


submit that to the NBME? 
A. I don't recall whether that was submitted or not. 


Q. Would it surprise you that a dean at her medical school 


reported to the NBME that they strongly supported that she 
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receive the accommodations she needed, including extended time, 
double time? 
A. That wouldn't surprise me, no. 


ey Did Ms. Ramsay submit results of psychoeducational or 


other professional evaluations? 


A. Yes. 
Os Did she submit an applicant's history of diagnosis? 


A. Yes. 


O% Did she submit a statement about her history regarding 
testing accommodations? 

A. She did. 

en So she submitted not one or two but every single bullet of 
the type of accommodations that the NBME should have 


considered. Correct? 


A. She did submit documentation that we considered. That's 
correct. 
is And in your deposition you actually admitted that there 


was nothing Jessie could provide the NBME to prove to you that 


she needed the accommodations she requested. Isn't that true? 


A. I believe the question was what else could she have 


provided, and I said I don't know what else that she had that 


she didn't provide for us that would have demonstrated that she 


was substantially limited. 


0% I believe I asked you a follow-up question after that. 


Do you remember that? 
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1 A. Not offhand, no. 

ge 3 Do you remember saying that there was nothing? 

3. BS Again, in the context of my original answer, sure, yes. 

4 MS. VARGAS: No further questions. 

5 THE COURT: Any redirect? 

6 REDIRECT EXAMINATION 

7 BY MR. BURGOYNE: 

8 QO. Just one very short question. 

9 You were asked about the accommodation that you approved 
10 for reading out loud. 
alia Is that an accommodation that had anything to do with the 
12 learning disability diagnosis or the attention deficit 
i3 diagnésis? 
14 A. No. It was really just to give official permission so we 
15 could tell Prometric that she was allowed to do it. 
16 MR. BURGOYNE: Nothing else, Your Honor. 
tee THE COURT: Very well. Any redirect -- I mean, any 
18 recross in reference to that limited area? 
AGS) MS. VARGAS: No, Your Honor. 
Z0 THE COURT: Very good. 
al You may step down now, ma'am, and watch your step. 
22 Next witness. 
23 MR. BURGOYNE: I would call, Your Honor, Mike Jodoin 
24 to the stand. 
25 MICHAEL GLENN JODOIN, after having been duly sworn, 
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was examined and testified as follows: 
THE COURT: You may be seated. 
COURT REPORTER: For the record, would you state your 
name. 
THE WITNESS: Sure. Michael Glenn Jodoin. 
THE COURT: Will you bring that microphone -- 


THE WITNESS: Sure. 


THE COURT: Perfect. You may proceed. 


DIRECT EXAMINATION 


BY MR. BURGOYNE: 

Oe Mr. Jodoin, would you state your job title, please. 

Pox I'm vice president for psychometrics and data analysis. 
©. Would you give us a brief summary of your educational 
background. 

A. Sure. I have bachelor's degrees in mathematics and 


mathematics education from the University of Alberta; a 


master's degree in psychometrics and measurement, also from the 


University of Alberta; a PhD from the University of 


Massachusetts in psychology but it again focuses on 
psychometrics. 

Q. And what is a short summary of your job responsibilities 
at the National Board of Medical Examiners? 

A. My primary responsibilities are to oversee the processes 
leading to scoring and score reporting at the NBME. 


Q. And does that include scoring and score reporting for the 


EX 3-575 


Case: 20-1058 Document: 14-2 Page:635 Date Filed: 02/07/2020 


Oo WO @Oa NI WDB FO BP WD NY FR 


MW NON NO NH YN YD BBB BBB Be He PE 
Ow W MO FPF OO © @ YI DO UO BW W DN 


JODOIN - DIRECT 139 


USMLE exams? 


USMLE and all other exams that the NBME administers. 


How many questions are on the Step 1 exam? 


280. 


> 
5 


d are those questions broken into blocks? 


They are. Seven blocks. 


d how many questions in each block? 


> 
5 


d how long do examinees have to answer each question? 


On average 90 seconds. 


Oo FP OO PO FP O FP OO PF 
> 
5 


And are you aware that Jessica Ramsay, the plaintiff in 


this case, took the Step 1 exam in 2017? 
ae I am. 
Or You have two notebooks up there. Would you find the one 


that is volume 2 for me? 


THE COURT: There's a folder up here. I don't know if 
that's it. 

MR. BURGOYNE: It's one of the big ones. 

THE WITNESS: I've got it. 
BY MR. BURGOYNE: 
Oe You've got at. 

Have you found Exhibit 71? 

A. I have. 
Oy What is this document? 


: Pardon me? 
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Os What is this document? 


A. This is a printout of an Excel document that contains data 


captured during Jessica's administration. 


Or. And that's Jessica's name on the left column? 
A. Yep. 
Ou And starting -- and then the third column, it says Step 1. 


So this is outcome data from when she took the Step 1 exam 
in 2017? 
A. Correct. 
oF And then what are the next two columns? 


A. The column labeled Examinee Response is the answer that 


Ms. Ramsay selected during the administration. The correct 
answer is the response that's keyed for that item. 
QO. And then explain the next column. 


A. The item duration column is a record of the number of 


seconds that that item was up on Ms. Ramsay's computer screen 
during the administration. 


or And explain so we have a careful understanding. If an 


examinee gets to a question, looks at it on their screen, do 


they have the ability to mark it and then come back to it 
afterwards? 


A. So the interface -- 


MR. BERGER: Objection, lack of foundation. 


THE COURT: Do you want to establish some foundation 


as to how he knows that? 
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MR. BURGOYNE: Sure. I'd be happy to, Your Honor. 
THE COURT: Sure. 

BY MR. BURGOYNE: 

(My Mr. Jodoin, you're familiar with the NBME's relationship 

with Prometric? 

A. I am. 

Oe And is Prometric your test vendor? 

A. They are. 


On. As your test vendor, does Prometric, as part of the 


computer-based test administration, capture electronic data 


relating to the examinee's performance? 


A. The software that delivers the -- the software that 


delivers the test is actually NBME software that is operated 


within the Prometric Test Center. 
oy So it's your software that captures that data? 


A. Tt is. 


or And then does Prometric send that data to you for every 
examinee after an exam is administered? 

A. They do. 

0% And does that information include the answers that the 
candidate provided? 

A. It does. 


on And does it also include information regarding how long a 


given question was on a candidate's screen? 


A. It does. 
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you familiar with the manner in which candidates 


take the examination at a Prometric Test Center? 


A. T am. 


ee And are 


you familiar with whether or not candidates have 


the ability to mark a question and come back to it 


subsequently? 


A. I am. 
MR. 
THE 

ask the next 
MR. 
THE 


BURGOYNE: Your Honor, may I proceed? 

COURT: I think there's a sufficient foundation to 
question. 

BURGOYNE: Thank you, Your Honor. 


COURT: Sure. 


BY MR. BURGOYNE: 


QO. Okay. 


candidate is 


So again, when a question is on the screen when a 


testing and they mark that question, they can come 


back to it later? 


A. Uh-huh. 
THE 


THE 


THE 


COURT: That's a yes? 
WITNESS: Yes, sorry. 


COURT: That's all right. 


BY MR. BURGOYNE: 


oF And if the candidate does come back to it later during 


that period 
included in 


A. It's no 


when it hasn't been on the screen, is that time 


the Item Duration time here? 
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O% So the Item Duration column strictly reflects time when 
the information is on the screen? 
A. Uh-huh. 


ey And you don't know -- NBME doesn't know what the candidate 


is doing during that time, you just know that question is on 


the screen? 


A. We do. 
er And then what's the next column tell us? 
A. Block. So that represents the block -- the block in which 


this item was administered to Ms. Ramsay. 


O¢ And then Item Duration, that's stated in seconds? 
A. Te ss 


Oe And what was the amount of time you said that was the 


average amount of time for a question? 


A. The allotted time is 90 seconds. 


0% 90 seconds. Did Ms. Ramsay answer all of the questions on 
her exam? 
She did. 
And do you know how many questions she answered correctly? 
169. 


A 
Q 
A 
Q. And how many did she answer incorrectly? 
A 111 I think that leaves. 

Q 


For the questions she answered correctly, do you know how 
much time she spent on each question? 


A. Just over 76 seconds. 
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Os And how much time -- 


MR. BERGER: Your Honor, he's testifying to 


information that I don't believe is in this document, and he 


hasn't -- I guess this is a foundation objection again, but I 
haven't heard how he knows that information. 
BY MR. BURGOYNE: 
Os Are those calculations that either you performed -- 
THE COURT: You're withdrawing the previous question? 
MR. BURGOYNE: Yes, Your Honor. 


THE COURT: Very well. 


MR. BURGOYNE: I'll lay a foundation, I apologize. 


BY MR. BURGOYNE: 
Did you prepare this document? 


I did not. 


or 

A. 

Oe Was it prepared by someone that you supervise? 
A. It was. 

OF 


And have you subsequently independently reviewed the data 


in this table? 
A. IT have. 


Ox And have you subsequently performed calculations or 


performed evaluations to determine either how many questions 


were answered correctly or incorrectly or the amount of time 
that was spent on the questions? 
A. I have. 


Q. And going back to my last question, for the questions she 


EX 3-581 


Case: 20-1058 Document: 14-2 Page: 641 Date Filed: 02/07/2020 


Oo WO @O NI DB OT BP WD NY FR 


MW NON NHN NHN HB BBB BB Be Be Be BPE 
MS? GO. "BO! oi ROP SC5o a ey GIy aS LQ IB 4S 


25 


JODOIN - DIRECT 145 


answered incorrectly, do you know how much time she spent on 


each question on average? 


A. 


For the incorrect questions, just over 107 seconds per 


question. 


O. 


MR. BERGER: I'm sorry, could I hear that again? 


THE WITNESS: For the incorrect questions, the average 


time was just over 107 seconds. 


BY MR. BURGOYNE: 


If someone is randomly answering a large number of 


questions on Step 1, what would you expect to see in their 


outcome data? 


MR. BERGER: Objection, speculative, lack of 


foundation. 


THE COURT: I'm going to sustain the objection. You 


have to put a little bit more out there for me. 


BY MR. BURGOYNE: 


ie Are you familiar with the concept of examinees randomly 
answering questions? 

A. I am. 

O- And does that reflect the fact that for whatever reason, 
they're answering a question without reading the entire 
question? 

A. There are a number of reasons why candidates might answer 


a question randomly. 


Q. 


What are those reasons? 
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A. SO. Ss 

MR. BERGER: Objection, lack of foundation. 

THE COURT: And he's trying to establish a foundation. 
Overruled. And you'll have an opportunity to cross, and you'll 
have a continuing objection in that regard. Let's move on, 
Counsel. 

MR. BERGER: Thank you. 

BY MR. BURGOYNE: 
Os So again, if someone -- what are the reasons why someone 
might randomly guess at a question? 


A. At least a couple. One is that people are running out of 


time and want to randomly select answers relatively quickly in 


the hopes of getting correct responses. Another option is 


people want to complete the exam at the end, sometimes without 


demonstrating their best behavior or their true performance. 
0. Is there a guessing penalty on the Step 1 exam? 


A. There is no guessing penalty. 


Oe And if someone randomly answers questions because they're 


running out of time, is there a certain amount of time that you 


would anticipate seeing in their outcome data? 


MR. BERGER: Objection, lack of foundation. 
THE COURT: Overruled. 
THE WITNESS: That means I can answer? 


THE COURT: Yes, you can answer that. 


THE WITNESS: Thank you. 
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So traditionally people will look at rapid responses 
looking at something less than 10 seconds or more recently some 
work has looked at less than 20 seconds. 

BY MR. BURGOYNE: 

O. And how many questions from Ms. Ramsay's 2017 Step 1 exam 
reflect that she spent less than 20 seconds with the item on 
her screen? 

A. Four. 

O- And did she get those answers right or wrong? 

A. All four were correct. 

OF And how many questions from her exam reflected that a 
question was open less than 40 seconds? 

A. 29%. 

Q. And how did she perform on those 25? 

A. 20 of those 25 questions were correct. 


Oo. Occasionally when you see possible indications of random 


guessing because someone runs out of time, does that 


necessarily occur at the end of an item block? 


A. That's the most frequent way it is represented. People 


will work through the first part of the exam, run out of time, 
and towards the end will rapidly guess on the questions towards 
the end of a block. That's the most common manifestation. 

Os Okay. It doesn't happen all the time? 

A. It doesn't happen all the time. 


ere And on Ms. Ramsay's seven blocks, if you look at the last 
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five questions on each of those blocks, how many of the 
questions did she spend less than 40 seconds on in the last 
four questions -- five questions in each of the blocks? 

A. So across those 35 questions there was one that had a 
duration of less than 40 seconds. 


Or And did she get that question right or wrong? 


A. She did, got it correct. 


or She Got at correct. 


Look at Defendant's Exhibit 1, please. It's going to be 


in the other notebook. 
A. LOG “a 


ey Defendant's Exhibit 1 is the Complaint that Ms. Ramsay 


filed in this case. 


And if you look at paragraph 40 for me. 
A. On page 9 or further back? 
0. It's numbered paragraph 40. I'll have to check the page. 


It is page 9, yes. 


A. Okay. 


Os Do you see the third sentence in this paragraph, it reads: 


Because of her dyslexia and ADHD, Ramsey was only able to read 


about 60 to 70 percent of the questions in each block and had 


to enter guesses for the remaining questions without reading 


them. 


Is the outcome data that you've reviewed consistent with 


that statement? 
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A. Tt is not. 


Ou Why is that? 


A. As I testified earlier about the amount of time that the 


screen was up, it seems likely that the candidate was able to 
look at, presumably read and consider all of the questions, the 


vast majority of them for more than 40 seconds. 


or Did you see any indication that 30 to 40 percent of the 
questions had not been read by Ms. Ramsay? 
A. No. 


Oe Look at Exhibit 2, please. 


And this is going to be paragraph 28. 
Px Found it. 


On And this is a declaration Ms. Ramsay provided in this 


case. And in paragraph 28, she makes the following statement. 


It's towards the end of the second line. I did not have enough 


time to read all of the questions and in the last minute of 
each block was forced to blindly select answer choices for 


about 30 to 35 percent of the questions. 


Was Ms. Ramsay's outcome data consistent with that 
statement? 
A. It was not. 
MR. BERGER: Objection, lack of foundation. I'll 
cover this in cross, but -- 
THE COURT: Your objection is noted. It's overruled. 


BY MR. BURGOYNE: 
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O% So again, was the outcome data that you reviewed 


consistent with the assertion in Ms. Ramsay's declaration that 


in the last minute of each block she blindly selected answer 


choices for about 30 to 35 percent of the questions? 
rien No, it was not. 
or And why is that? 


A. As we talked about before, the questions at the end of the 


block, but overall across all the questions, there was a 


reasonable amount of time where that item was open and 
available for consideration, presumably for reading by the -- 
by Ms. Ramsay. 
MR. BURGOYNE: No further questions, Your Honor. 
CROSS-EXAMINATION 
BY MR. BERGER: 
Would you turn back to Exhibit 71, the outcome data. 


I have it right here. 


You testified that this was a spreadsheet -- 


-- of data relating to Ms. Ramsay's performance? 


I believe I said this was a printout of a spreadsheet. 


Q. 
Aa 
Q. 
A. Uh-huh. 
Q. 
an 
Q. 


Does this present all of the data that NBME has in its 


possession concerning Ms. Ramsay's performance on the Step 1 


examination? 
A. It does not. It does not. 
ex It does not. Does NBME have data about the order in which 
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Ms. Ramsay accessed the questions on the examination? 


It does. 


3 It does? 


Uh-huh. 


Te as. net:. 


A 
QO 
A 
Ox And that is not presented in this exhibit. Correct? 
A 
QO 


‘ You said that you have some familiarity with the Step 1 


examination. 


Are there questions on the Step 1 examination which are 


paired in the sense that you cannot look at the second question 


in the pair until you have answered the first question? 


A. I don't believe there are any of those questions on Step 1 


currently. 
Or I'm sorry? 
A. I don't believe there are any of those questions on the 


Step 1 exam currently. 

Os Were you present when Ms. Ramsay testified about her 
experience in taking the Step 1 examination? 

A. I was not. 

0: And has anyone related to you what she testified about the 
way in which she attempted to answer the questions of the Step 
1 examination? 


A. No. The limited information I had heard about was a few 


of the paragraphs that have already been referenced. 


ee In addition -- I'm sorry, did I ask whether NBME has -- I 
y 
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think I did ask and you said that NBME does have data about the 


order in which she accessed the questions? 


A. Uh-huh. 

Or, So Mr. Burgoyne asked you, for example, about questions at 
the end of the block, and you gave an answer indicating that 
she had answered those accurately? 


A. I believe what I said was that in the last 35 questions, 


there was only one which she didn't have 40 seconds in total to 
consider, and that that question was answered correctly. 
oF Do you know -- 

THE COURT: You have to allow the witness to complete 
his answer before you cut him off, Counsel. 

Were you finished with your response? 

THE WITNESS: I was. 

THE COURT: Let's proceed. 
BY MR. BERGER: 
Ors Do you know in which order Ms. Ramsay read the questions 
that were at the end of the block? 
A. When you say at the end of the block, which questions 
she -- are you referring to the questions she navigated to last 


in the time limit allowed for each block? 


Oe I thought you testified that she had been -- that she 
had -- let's look in the exhibit at page 2 of the exhibit. 
A. Okay. 

ere And by the way, there is a column on this exhibit, Item 
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ntation Sequence. What does that represent? 


That represents the order in which the items wer 


nted to Ms. Ramsay. 


It doesn't represent the order in which Ms. Ramsay or any 


student for that matter actually read the questions? 
It does not necessarily. 
You could read question 1 and then skip to question 30. 


"s nothing to stop you from doing that? 


You can start at question 40 and work backwards if you 
d to. 


And perhaps I didn't hear your testimony correctly. 


I thought you were making some statement about the 


ions at the end of each block? 


I was -- I believe I was asked whether people who run out 


me, the most traditional way run out of time towards the 


ions at the end of the exam, and I said that that was 


But you don't know whether that happened in Ms. Ramsay's 


At least you don't know it from this exhibit? 
Correct. 
But you do have data -- NBME does have data that would 


which were the questions she answered last. 


We do. 


But that data is not presented in this exhibit? 


It's not. 
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Oe Is the data relating to Ms. Ramsay's performance, both 


what is presented in this exhibit and what is not presented in 


this exhibit, is that maintained in a database of some kind? 


Poy Repeat the question? Are you saying whether this data and 


other data about her? 


er About her individual performance. 
A. It is stored in a database. 
‘or It is in a database. And so what we have here is selected 


data from that database? 


A. Yes. 

Oz Ms. Ramsay took the examination in July 2017. Correct? 
A. I assume that that's true. I don't have the date on this 
data. I didn't -- I didn't look at that data. 

Oe I think we'll all agree that that is correct. 


Given that she took the examination in July '17, 2017, I 


can look up the exact date, but that doesn't really matter for 


this question. Let's say July 15th. 


How soon after that would NBME have had access to the 


database that contains this data and the other data that you 


have not presented? 


A. It probably would be loaded to that database within a week 
or less. It depends a little bit on transmission time. 

MR. BERGER: Your Honor, I am going to object to this 
exhibit on a number of grounds. First of all, I believe that 


this could best be described as being a summary of voluminous 
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data, an extract of a summary of voluminous data. And as Your 


Honor knows, the rules allow for such a summary to be 


presented, but only when the proponent makes the originals or 


duplicates available for examination or copying or both by 


other parties at a reasonable time and place. An that's 
Rule 1006. 

THE COURT: And did you request that before you came 
into this courtroom with this matter? 


MR. BERGER: Your Honor, this exhibit was provided to 


us by defendants last Tuesday, and that was the first time it 
was ever provided. We had made a discovery request for 
information about Ms. Ramsay's examination. It wasn't 


specifically for data like this, but we had made a general 


request for information about her taking of the examination. 


That was objected to as irrelevant and it was objected to also 


because we were asking for the text of the questions, and that 


was said to be confidential and proprietary. 


THE COURT: Let's get back to this issue, though. All 
right? 

MR. BERGER: All right. 

THE COURT: You're going to skew it. 


MR. BERGER: But we only got this exhibit last 


Tuesday, and we immediately objected to it. 
THE COURT: So you've had it at least a week? 


MR. BERGER: We've had it for a week. 
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THE COURT: And you made no indication to the Court 


that there was this issue out there and that I could at least 


order you -- order that disclosure before this witness took the 


witness stand? Potentially. Right? 


MR. BERGER: Well, not to the Court. That's correct. 

THE COURT: So -- 

MR. BERGER: We did notify counsel of our objection. 

THE COURT: Okay. So I've been sitting here, and you 
haven't said at any point in this proceeding that you feel 
prejudiced by not having this. 

So you have an option. All right? You can get this 
order produced. 

How long will it take approximately? 

THE WITNESS: A few days. 


THE COURT: A few days. And then you can also present 


that -- after you get it and receive it, then you can put on 
any additional testimony or evidence on the record relating 
thereto. 

And if need be -- you're local. Right? 

THE WITNESS: Sure. 

THE COURT: When I say you're local, I mean you're in 


the Continental United States? 


THE WITNESS: I am. 


THE COURT: All right. You can have a video 


deposition of him to further supplement the record or you can 
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bring him back here whenever we have time for the rest of this 


hearing and put that testimony on. 
MR. BERGER: Your Honor, as you know, this is a 


preliminary injunction proceeding. And for Ms. Ramsay, it's a 


very urgent one. We received this exhibit on -- was it the 
Tuesday evening before Thanksgiving. We did notify counsel of 
our objection. I don't want to delay proceeding in any way. I 


think I've adequately stated our objection. And if Your Honor 


is allowing the exhibit, then I accept that. 

I note my exception, but I accept your ruling. 

THE COURT: I will note your exceptions, and we will 
continue on. 


Just out of some sense of curiosity, have you had an 


opportunity to examine the results that counsel has asked you 


about that was not produced? 


THE WITNESS: No, I have not. 


THE COURT: So you don't know whether or not they 


support the testimony that you just gave in reference to the 


other aspect of the test? 


THE WITNESS: I don't know that conclusively. I'm not 


sure -- given the amount of time that each item was presented 


to the candidate, it is not consistent with rapid guessing 
behavior, regardless of the order in which they were actually 
answered by the candidate. 


THE COURT: Viewed? Okay. Very well. 
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BY MR. BERGER: 


On Okay. I think we've covered the fact that although you 


have data about the order in which Ms. Ramsay accessed the 


questions, that data is not included in this exhibit. Correct? 


A. Correct. 

oF How was the exhibit prepared? Who gave the direction as 
to what should be included? 

A. One of my staff asked one -- one of the psychometricians 


in my group asked the data analyst whose primary responsibility 


is Step 1 to pull this data from the database and to format it 
in a way that was readily accessible to people outside of our 
proprietary systems. 


On Looking at this document and looking at what Ms. Ramsay 


said in this declaration that Mr. Burgoyne asked you about, can 


you determine whether in the last minute of each block -- this 


is what she says in paragraph 28 of her declaration, that she 


blindly selected answer choices? Can you determine that? 


A. It seems unlikely that someone could navigate to 

30 percent of the questions and select a response in a minute. 
Oe All right. Well, suppose that she -- suppose it was -- 
suppose it was two minutes, suppose it was three minutes. 


I mean, my point is, can you determine from the data that 


you've looked at, which may be more than the data that I have, 


can you determine from the data that you looked at whether she 


spent the last minute -- or whether it was a minute or two 
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minutes or three minutes making random guesses, blindly 
choosing answers? 
A. So just to be clear, I have not looked at other data 


outside of what you have here with you. I think I stated -- I 


testified to that before. I want to be clear, I've only looked 


at the data in this Excel spreadsheet. 


Was there a follow-on question? 


Oe: INO, 62 “That's. tine: That's: fine. 


Do you have any training and experience in the area of 


learning disabilities? 
A. That's not an area of expertise, no. 


i. Do you have any training or experience in the area of 


attention-deficit/hyperactivity disorder? 
A. No. 


Og Do you have any training or experience as to how people 


with those conditions would answer questions on an examination 
like Step 1? 
A. No. 

MR. BERGER: No further questions. 

THE COURT: Any redirect? 

MR. BURGOYNE: No, Your Honor. 

THE COURT: Then you may step down now, sir. 

Any reason why this witness can't be excused? 

MR. BERGER: No. 


THE COURT: Very well. 
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oe 

BURGOYNE: Your Honor, that's the conclusion of 

e just need to offer into evidence our exhibits -- 
COURT: Very well. 

BURGOYNE: -- and we're done with our case. 
COURT: Okay. I'll entertain your admissions, 

-- plaintiff wants to go first or... 

BURGOYNE: Do you have any others? 


COURT: Do you want me to give you some time so 


use it wisely instead of me sitting here and 


2 


BERGER: Ten minutes, Your Honor. 


BURGOYNE: Ten minutes. 


COURT: Sure. We'll reconvene at a quarter of 


then tell me, Counsel, what is your pleasure after 


these exhibits in? 


Do 


you want to argue before the Court, or do you want 


to submit a memorandum supporting your respective positions? 


You tell me. 
MS. 
Honor. And 
sensitive, s 
briefing. 


THE 


VARGAS: We've already submitted briefing, Your 


this is obviously from our perspective time 


Oo our preference would be argument rather than 


COURT: Okay. And I take it -- 
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MR. BURGOYNE: Your Honor, I actually thought it would 


be helpful to get the record and have briefing. The other 


briefing was done some time ago. I thought it would be helpful 
if we relatively promptly got you briefs that brought the 
evidence that came in at this hearing into the briefing. 


THE COURT: I'll hear arguments. I think that's 


probably a quicker process, because this has taken a little 


while to get to this point. 


And I'll hear arguments after we move the admissions. 


All right? Of the evidence. 

We'll be in recess for at least ten minutes. 

And you can get all of these exhibits and everything 
in order around here. 

(Recess at 2:36 p.m. until 2:49 p.m.) 

THE COURT: Now, Counsel, are we ready for the 
exhibits to be moved that have not been moved? 

MR. BERGER: Yes, Your Honor. 


I would like just to -- most of what we want to offer, 


I believe, has been offered and admitted, and I am just going 
to note what those are in case there's any difference. But I 
don't think there will be. 
We believe that P-1 through P-4 have been admitted. 
I'm not sure about the next ones, so we would like to 


offer P-5, which is the NBME decision letter from March 2017. 


P-6 -- 
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al THE COURT: And hearing no objection -- unless I hear 
2 an objection to an exhibit that you're moving at this point in 
3 time -- 
4 MR. BERGER: All right. 
5 THE COURT: -- it's admitted. All right? 
6 If he has an objection -- 
7 MR. BERGER: P-5, the decision letter. P-6, the 
8 decision letter. P-7, also a decision letter, February 2019. 
9 And P-8, a decision on the second appeal. So we want to offer 
10 those. 
11 (Exhibits P-5, P-6, P-7 and P-8 admitted into 
12 evidence.) 
tS MR. BERGER: I believe the next two exhibits I'm going 
14 to mention have been admitted. They are P-13, which are 
15 excerpts from the medical school student policy manual, and 
16 P-14, which are documents relating to Ms. Ramsay's leave of 
17 absence. 
18 I believe that P-19, the MCAT form, has been admitted, 
19 and also P-19A, which are the verbal reasoning section 
20 questions that Ms. Ramsay annotated and testified about. 
al I also believe that P-20, the sample one -- Step 1 
22 sample questions has been admitted. And P-21, which is Dr. 
23 Smith's declaration, has been admitted. 
24 (Exhibit P-20 admitted into evidence.) 
25 I would like to offer P-22, which is the decision 
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but 


MR. BERGER: I would like to offer -- there was 


testimony about it, but I don't think it was offered, P-33, 


which is Professor Zecker's article. 


(Exhibit P-33 admitted into evidence.) 


MR. BERGER: JI believe that P-34, which is the 


PowerPoint from the NBME consultants meeting, has been 


admitted. 


And finally, I would like to offer P-40, P-41 and 


P-42, which are the documents that Ms. Vargas examined Dr. 


the excerpt from the Federal Register. 


Farmer about, the letter from the examination organizations, 


the letter from Mr. Burgoyne to the Department of Justice and 


(Exhibits P-40, P-41 and P-42 admitted into evidence.) 


THE COURT: Very well. 
MR. BURGOYNE: No objection. 
THE COURT: And they're all admitted. 


Moving to defense. 


MS. MEW: Thank you, Your Honor. We had quite a few 


that were discussed but not admitted, so please bear with me. 


We would like to admit Defendant's Exhibit 1, 


which 


was the Complaint with exhibits. 


(Exhibit DX-1 admitted into evidence.) 
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MS. MEW: Defendant's Exhibit 2, which is the 


declaration of Jessica Ramsay and exhibits. 


(Exhibit DX-2 admitted into evidence.) 


MS. MEW: Defendant's Exhibit 3, which is the 
declaration of Robert Smith and exhibits. 


(Exhibit DX-3 admitted into evidence.) 


MS. MEW: Defendant's Exhibit 4, which is the 


declaration of Catherine Farmer and exhibits. 


(Exhibit DX-4 admitted into evidence.) 


MS. MEW: I believe 5 and 6 have already been 


admitted. 
Defendant's Exhibit 7, plaintiff's answers and 


objections to defendant's first set of interrogatories. 


(Exhibit DX-7 admitted into evidence.) 

MS. MEW: And to make this go faster, can I just go 
number or would you like to -- 

MR. BERGER: I prefer -- I prefer to have a brief 
description. 


MS. MEW: That's fine. We'll keep going. 


card. 
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Defendant's Exhibit 10, first grade progress report. 
Defendant's Exhibit 11, second grade progress repor 
Defendant's Exhibit 12, the physical education repo 
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Defendant's Exhibit 13, report card for third grade. 
Defendant's Exhibit 14, report card for fourth grade. 
Defendant Exhibit's 15, report card for Texas. 


(Exhibits DX-8, DX-9, DX-10, DX-11, DX-12, DX-13, 


DX-14 and DX- 


THE 


15 admitted into evidence.) 


COURT: Are you going through each one of the 


numbered ones there? Have you taken any out so far? 


MS. 
That's why I 
THE 
MR. 
MS. 
my shoulder, 
MR. 


THE 


MEW: Eventually. It's going to be most of them. 


was wondering if I could go through large chunks. 


COURT: That would be faster. 

BERGER: Sure, sure. 

MEW: You know what, if you want to come look over 
if it makes it easier for you. 

BERGER: No. If you just tell -- 


COURT: The numbers. Indicate the exhibits that 


you're moving in a block. 


MS. 


THE 


MS. 


THE 


MEW: Yes. 
COURT: From exhibit number what? 
MEW: So now we're on to 16 through 20. 


COURT: Give him an opportunity to review those. 


Hearing no objections. 


(Exhibits DX-16, DX-17, DX-18, DX-19 and DX-20 


admitted into evidence.) 


MS. 


THE 


MEW: Then 22, and then 24 through 36. 


COURT: Give him an opportunity. 
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1 MR. BERGER: Your Honor, if -- so you're offering 24 
2. through 26 but: not. 272 
3 MS. MEW: 24 through 36. We didn't discuss 37. I 
4 don't know if we feel strongly -- 
5 MR. BERGER: I'm sorry, you're offering 24 through -- 
6 MS. MEW: 36. 
7 MR. BERGER: Through 36, okay. 
8 No objection. 
9 (Exhibits DX-22, DX-24, DX-25, DX-26, DX-27, DX-28, 
10 DxX-29, DX-30, DX-31, DX-32, DX-33, DX-34, DX-35 and DX-36 
11 admitted into evidence.) 
ey MS. MEW: 38 through 42. 
iS MR. BERGER: Okay. 
14 (Exhibits DX-38, DX-39, DX-40, DX-41 and DX-42 
15 admitted into evidence.) 
16 MS. MEW: 46. 
17 MR. BERGER: All right. 
18 (Exhibit DX-46 admitted into evidence.) 
19 MS. MEW: 48 through 54. 
20 MR. BERGER: Some of these, without reviewing them 
21 individually, it's possible that some of these -- obviously 
22 they contain references to Ms. Ramsay's attorney, and Your 
23 Honor did generally sustain our objections as to work product. 
24 I think that generally those exhibits are redacted, but if 
25 there are any which are not redacted, then we would object to 
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MEW: And just to clarify, I do think, Mr. Berger, 


that you had objected to 49 on work product grounds, but it was 


a document that you had produced, I believe. 


THE COURT: 


accident or something? 


MR. 


THE 


BERGER: That's okay. 


And I think they indicated it was by 


COURT: No objections? Okay. Very well. 


(Exhibits DX-48, DX-49, DX-50, DX-51, 


DX-54 admitted into evidence.) 


MR. 


MS. 


MR. 


BERGER: So we're up to -- 


DX-52, DX-53 and 


MEW: So that took us from 48 to 54. 


Now 56 through 61. 


BERGER: All right. 


(Exhibits DX-56, DX-57, DX-58, DX-59, 


admitted into evidence.) 


work prod 


MS. 


MR. 


MS. 


MR. 


uct 


MEW: And then 63 through 68. 
BERGER: I'm sorry, 6 -- 

MEW: 63 through 68. 

BERGER: Okay. Again, there is po 


matter in there that was not -- I 


reviewing individually, I can't say, but I thin 


things that were produced by Dr. 


on behalf of Dr. Ruekberg. 
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Les 


MS. MEW: If you'll look at this, Mr. Berger, for 63 


through 67. I guess 63, 64, 65, those all have Bates numbers 


showing plaintiffs produced those documents. 


MR. BERGER: But -- okay. Yes. All right. But these 
are all -- 

Subject to the specific objections we made during the 
hearing which Your Honor ruled upon, we have no other 
objections. 

THE COURT: Very well. They're admitted. 

(Exhibits DX-63, DX-64, DX-65, DX-66, DX-67 and DX-68 
admitted into evidence.) 


MS. MEW: Then Exhibits 70 and 71. 


MR. BERGER: We object to Exhibit 71. 

THE COURT: What's 71? 

MR. BERGER: That's the outcome data exhibit we were 
just reviewing with the witness. 

THE COURT: And your objection is noted. It's 
overruled. 

(Exhibits DX-70 and DX-71 admitted into evidence.) 

MS. MEW: Then Exhibit 73 through 80. 

MR. BERGER: Your Honor, I think that this material 


generally speaking is things that were produced by Dr. Ruekberg 


of communications between him and Ms. Ramsay. And to that 
extent, we would not object to its admission. 


I don't think in here that there are any work product 
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areas, but I can't be sure without reviewing every page. And 


to the extent there are, Your Honor has ruled already. 
THE COURT: Very well. 


MR. BERGER: So subject to that, we have no objection. 


THE COURT: With that notation, the exhibits are 
admitted. 

(Exhibits DX-73, DX-74, DX-75, DX-76, DX-77, DX-78, 
DX-79 and DX-80 admitted into evidence.) 

THE COURT: Next? 

MS. MEW: 85. 

MR. BERGER: Same as for the prior emails with 
Dr. Ruekberg. 

THE COURT: Very well. 

(Exhibit DX-85 admitted into evidence.) 


MS. MEW: And then, Your Honor, we would like to go 


ahead and introduce -- they're in my hands -- as Defendant's 


Exhibits 86 and 87 the charts that Mr. Burgoyne was using in I 


believe in his questioning of Dr. Smith this morning, the -- 


THE COURT: Summaries? 
MS. MEW: The summaries. 
MR. BERGER: Your Honor, I don't see why that is 


evidence. It's just a chart of evidence. 


THE COURT: Yeah. It helps or aids the viewer, the 


finder of fact, to look at this rather than the totality of all 


the documents to sort through and get to the final issue. 
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Is there something in the charts or summaries that you 


disagreed with in total or in part, Counsel? 
MR. BERGER: Well, if I have to review it right now, 


if I have to review it right now. If I can have -- you know, I 


will. 
Which one specifically are you -- 
MS. MEW: This one. 


MR. BERGER: Your Honor, I think for the record I have 


to object because we haven't had a chance to review them. 

THE COURT: You can object. Your objection is 
overruled. If there is something in these summaries that you 
find are incorrect, you can contact counsel, make them aware, 
send me a notification and I'll consider it. All right? 

MR. BERGER: Thank you. 

(Exhibits DX-86 and DX-87 admitted into evidence.) 

THE COURT: Let's move on. 

Anything else from the defense? 

MS. MEW: No, Your Honor. 

THE COURT: All right. I'll hear the plaintiff. 

MS. VARGAS: Thank you, Your Honor. 

So what happened to Jessie Ramsay over the last three 


years and what played out in this courtroom this week was 


exactly what the ADA was amended to prevent, passed to prevent, 
the ADA Amendments Act. 


And in passing that law, as we heard testimony, 
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Congress specifically instructed that the question of 


whether -- and I'm quoting, the question of whether an 


individual's impairment is a disability under the ADA should 


not demand extensive analysis. Instead, the ADA, and in turn 


its regulations, directed that the definition of disability -- 
and again quoting -- shall be construed in favor of broad 


coverage and also to the maximum extent permitted. 


Here defense argues that it need not defer to the 


report of a qualified professional who actually examined Ms. 


Ramsay, that it must only provide access to a test rather than 


best ensuring that the test shows the student's ability and 


potential and not their disability. And that it should be able 


to look at Ms. Ramsay's test scores on certain standardized 


tests and grades while not looking at the accommodations that 


Ms. Ramsay actually had on the NBME's own shelf exams at 


medical school. That it wants to disregard. 


And as we made clear in the deposition I hope of Dr. 


Farmer, this is not the first time that the NBME has made these 
arguments. These arguments were made prior to the passage of 


the ADA Amendments Act, and they were rejected with the passage 


of the law. They were made prior to the adoption of 


regulations by the Department of Justice, by Mr. Burgoyne on 


the behalf of the NBME, and they were explicitly rejected in 


the executive summary of the final rule as being inconsistent 


with the Congressional history of the ADAA. 
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LZ 


they requested and the NBME 


requested that the DOJ should go ahead and issue technical 


assistance on testing accommodations in order to provide 


guidance to everybody on how these accommodations requests 


would be -- should be processed and evaluated. 


And that entire document is fully supportive of Ms. 


Ramsay. And it is only after that document was issued and did 


not adopt the arguments that the NBME has continually tried to 


push forward before Congress and before the agency, only then 


was it something that they weren't interested in actually 


applying. And I do have copies of the technical assistance if 


the Court would like me to provide those. 


So the Department has considered -- the Department of 


Justice has considered the arguments that were made here and 


rejected them, and here we are. 


Jessie Ramsay has 


to take and pass Step 1 of the USMLE 


by March 2, 2020. She can't simply withdraw from medical 


school, because once she withdraws from medical school, she is 


no longer eligible to take 


the USMLE. And she has no guarantee 


that if she applies to medical school again, especially after 


what's transpired in the last three years, that she'll be 


admitted. So she asks only 


needed and has been granted 


for the accommodations that she's 


in the past in medical school, 


accommodations that she received at OSU. 


THE COURT: What other accommodations has -- the only 
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1 one is the time, as I understand it now, because the other 
2 accommodations have been granted by defendants? 
3 MS. VARGAS: Yes, yes. It's only the issue -- 
4 THE COURT: So we're talking about now additional time 
5 to complete the reading process? 
6 MS. VARGAS: Right. Your Honor, it's only the issue 
7 of double time, the extended time that she needs. 
8 THE COURT: Right. 
9 MS. VARGAS: And she didn't ask for the maximum amount 
10 of extended time that NBME offers. They offer triple time. 
11 She didn't ask for that. She asked for double time. And the 
12 reason is because -- and I hope you saw that when she 
13 testified -- is that she wants to pass or fail on her own 
14 merit, not because of her disability but because she knows the 
15 material or because she doesn't. 
16 So the law is clear. It says that licensing 
17 examinations -- and I'm going to quote the regulations -- must 
18 be administered so as to best ensure that when the examination 
19 is administered to an individual with a disability, the 
20 examination results accurately reflect the individual's 
21 aptitude or achievement level or whatever other factor the 
22 examination purports to measure rather than reflecting the 
23 individual's impaired sensory, manual or speaking skills. 
24 THE COURT: And her disability is her reading? 
25 MS. VARGAS: Yes. 
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THE COURT: As you relate to it. 


MS. VARGAS: Reading and attention as well. 


And as we heard from Dr. Smith, those disabilities 


interact. It takes her much more concentration than it would 


your average person to read and focus. At the same time sh 
has ADHD, so she lacks the ability to read and focus that she 
requires. 

THE COURT: And as I recall the testimony, he was the 
first and only one that diagnosed her with the -- with that 
condition? 

MS. VARGAS: Well, there were diagnoses before, a 


prior diagnosis of learning disability. 


MW NON NO NH YN NY BBB BB Bp 
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THE COURT: Learning disability. 


MS. VARGAS: But as Dr. Smith said -- and we 


acknowledge that that examination, they didn't do the tests 


that were needed to show learning disability, so it was Dr. 


Smith who did the comprehensive battery and got those results. 


THE COURT: And those tests that were taken of your 


client, they were more -- I guess they were her actual conduct 


of the reading and understanding? There was no test that she 


performed in a -- by any type of machine or any type of test, 


written test, that demonstrated these conditions other than his 


observing her and the conduct that she exhibited in reading and 
understanding and responding? 


MS. VARGAS: There had been documentation all the way 
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back into early or mid elementary school that her reading was 


slow and that there was an issue for her, both from 


Dr. Tanguay, which is in I believe Plaintiff's Exhibit 1, which 


is the first application for -- 


THE COURT: And that's the optometrist? 


MS. VARGAS: She was an optometrist, but she 
recognized that there was something wrong with the way Jessie 
was reading. 

And then obviously there's Ms. Ramsay's own testimony 
and Dr. Smith's interview of her and the input that he got from 
her mother historically about how she was as a child and also 


from her fiancé. But it was Dr. Smith who was the first one to 


do the testing that was necessary to show dyslexia. 


What's really important about that is that the law 


requires that disability be determined without mitigation. So 
when somebody is using learned behavioral conduct, when 


somebody is taking medication for ADHD, that's mitigation. 


You're supposed to take that out of the equation and consider 


sort of -- I don't know if naked is the right word, but the 


person without any of that, do they have a disability without 


any of that. 


None of the tests that had been done up until Dr. 


Smith did that. That's the import of all of this battery of 
comprehensive psychological testing. 


Two things: One, that it took out the mitigation and 
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1 ait looked at what she's actually able to do without regard for 
2 what kind of tricks she's doing in order to skip the reading on 
3 tests or how she had informal accommodations so she was at a 
4 table alone or only parts of her test were graded in elementary 
5 school. It screens all of that out, so it's important for that 
6 reason. 
7 It's also important because she was administered a 
8 number of different tests by Dr. Smith. And across those 
9 tests, not just within those tests, they were remarkably 
10 consistent. She was tested without her ADHD medication. She 
11 was tested actually on what would show up for dyslexia. And it 
12 wasn't that she had one test that showed something and one test 
13 that didn't, consistently across the board in each test, there 
14 were very strikingly similar results where she had to rely on 
15 reading, particularly in a timed setting, where that showed her 
16 weakness. And that weakness unmitigated isn't going to show up 
17 on other kinds of tests that either aren't timed or where she's 
18 allowed to use those, you know, medications and self-mitigation 
19 that we aren't supposed to consider, according to the 
20 regulations and according to the technical assistance from the 
21 Department of Justice. 
22 So I keep referencing the technical assistance. There 
23 are just a few parts of it I'd like to highlight. 
24 THE COURT: Sure. 
25 MS. VARGAS: But I think they're all critically 
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important because they're the rules we're all supposed to play 


by. 
So one of the things that the technical assistance on 
testing accommodations says iS a person with a history of 


academic success may still be a person with a disability who is 


entitled to testing accommodations under the ADA. 


A history of academic success does not mean that a 


person does not have a disability that requires testing 
accommodations. For example, someone with a learning 


disability may achieve a high level of academic success but may 


nevertheless be substantially limited in one or more of the 


major life activities of reading, writing, speaking or learning 
because of the additional time or effort he or she must spend 
to read, write, speak or learn compared to most people in the 
general population. 

Second, the testing -- I mentioned this before. 


Testing entity, and this is a quote, must administer its exams 


so it accurately reflects an individual's aptitude, achievement 
level or the skill that the exam purports to measure rather 


than the individual's impairment. 


Three, again a quote. Proof of past testing 


accommodations in similar test settings is generally sufficient 


to support a request for the same testing accommodation for 


current standardized exams or other high-stakes tests. 


We heard a lot from the defendants about the ACT and 
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the MCAT. And Your Honor heard from Ms. Ramsay, her 
explanation of how it was that she was able to circumvent some 


of the reading on those tests and self-mitigate. 


What we don't hear from the defendants is any talk 
about the fact that Ms. Ramsay -- 

THE COURT: Ohio State and the medical school gave her 
accommodations in reference to her testing. Yes. 


MS. VARGAS: Right. Yes, sir. Including on their 


tests. 

THE COURT: On their tests. 

MS. VARGAS: And then furthermore that -- again a 
quote, an absence of previous formal testing accommodations 
does not preclude a candidate from receiving testing 
accommodations. In the absence of documentation of prior 


testing accommodations, testing entities should consider the 


entirety of a candidate's history, including informal testing 


accommodations, to determine whether that history indicates a 


current need. 


And lastly -- and this is really critically 


important -- is that -- and this is a quote, testing entities 


should defer to the documentation from a qualified professional 


who has made an individualized assessment of the candidate that 


supports the need for the requested testing accommodation. 
Candidates who submit documentation such as reports, 


evaluations or letters that is based on careful consideration 


EX 3-615 


Case: 20-1058 


Oo WO @O NI WDB OT BP WD NY FR 


MM NM NYO NY YB NY KP FP KP FP RP RP BP BP PB FB 
oO W WwW NY FP OC oO @ DY WD HT B W NY F& 


Document: 14-2. Page:675 Date Filed: 02/07/2020 


Le 


of the candidate by a qualified professional should not be 


required by testing entities to submit additional 


documentation. 


A testing entity should generally accept such 


documentation and provide the recommended testing 


accommodation. 


THE 


MS. 


THE 


MS. 


THE 


conduct that 


I'm 


COURT: And who would that qualified expert be? 
VARGAS: Dr. Smith. 

COURT: So you would say Dr. Smith? 

VARGAS: Dr. Smith. 

COURT: Even though those tests might be based on 


is manipulated, let's say? 


looking at the position that the defense is 


clearly considering by the questions that they proposed to the 


expert testifying. Clearly we have an individual that's highly 


intelligent, 


observed her 


without any question or exceptions about that. 


testify for almost -- a whole day almost. And I 


saw how she was directed to go to different pages, to look at 


the questions that were being posed to her. She was able to 


read them and respond to the questions. 


This is a person, plaintiff, who is studying medicine, 


who has the wherewithal to understand the test that she was 


going to be taking and perform on those tests that she was 


going to be requested to take. 


So there is the possibility that those tests could be 


manipulated, 


but I'm not saying she did. I'm not saying she 
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did. But I have to rely on the expert's representation that 
was given to support her position. 
MS. VARGAS: Yes, Your Honor. And that is exactly why 


the technical assistance directs -- it is particularly 


important in the context of learning disabilities, which are 


difficult to diagnose, particularly in gifted students where 


they can be masked through early education. That's why the 


Department of Justice says that it's really important to 
actually put eyes on the person and talk to them and understand 
how they approach the test and how that they did it, because 
from a distance where all you have is paperwork, those kind of 
scores by definition in a bright person with learning 
disability, they're going to look just like Ms. Ramsay's. You 
have to have somebody who is trained, who is actually 


communicating with her, who is actually looking at the validity 


of what she's saying and the sincerity of her effort in drawing 


a conclusion. And that's not something that can be done in 


learning disabilities on paper. And that's certainly what the 


technical assistance says. 
THE COURT: Very well. 
MS. VARGAS: So defendant has I think admitted pretty 


clearly that it did none of the things in the technical 


assistance despite the fact that that technical assistance is 


entitled to deference. The US Supreme Court in Bragdon v. 


Abbott said that there should be deference given. And courts 
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of appeals have held that unless the technical assistance is 


directly contrary to the regulation itself, which they aren't 


in this case, that they should be afforded deference. 


And certainly it was something that Mr. Burgoyne 
thought was worth asking for, because he did ask for it on 
behalf of his client until he didn't like the result, and then 


he trained the consultants, the ones who evaluated Ms. Ramsay, 


in a version of the law that they would have preferred to have. 


So we talked briefly about the fact that the NBME has 
extraordinary resources. And after Your Honor rules, whenever 
that is, they will go about their business. Their business 
will go on. 

It is a very different story for Ms. Ramsay. If Ms. 


Ramsay doesn't get the double time, her future as a doctor is 


quite literally over. It doesn't matter how much determination 
she put in to succeed in medical school. It doesn't matter how 
smart she is. It doesn't matter how hard she worked if she 


doesn't have a fair opportunity to show what she knows. And 


the only way she can do that is if she has the extended time 


that somebody with extraordinary respected credentials who 


defendant's own people have acknowledged did everything he was 
supposed to do, and they have no question with how he did it 
and what he tested, unless his report is given more 
credibility, than how this young woman did. Did she get a 


sticker on her kindergarten report card for good behavior? We 
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don't have the benefit of bringing in her kindergarten teacher. 


So certainly the few words they might have chosen to put in 


kindergarten on her report card, certainly those words can't 
damn her future as a doctor. 
And so we've already briefed the standards for what's 


required for a preliminary injunction. I don't think we need 


to belabor that. But I would just submit to the Court that we 
leave it to you to determine what's in the public interest 
here. 

THE COURT: Thank you, Counsel. 

Defense? 

MR. BURGOYNE: Yes, Your Honor. And with apologies, I 
don't have a copy of the technical assistance guidance with me, 
so with your indulgence, I hate to use a cell phone, but I have 
the guidance pulled up. 

THE COURT: That's fine. 

MR. BURGOYNE: One of the things that wasn't read to 
you with all the reading on technical assistance was the last 


page of that document. 


And the last page of that document states as follows: 
This guidance document is not intended to be a final agency 


action, has no legally binding effect and may be rescinded or 


modified in the department's complete discretion in accordance 
with applicable laws. The department's guidance documents, 


including this document, do not establish legally enforceable 
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responsibilities beyond what is required by the terms of the 


applicable statutes, the regulations or judicial precedent. 


And as a consequence, it is not surprising that much 


of what you're hearing is based on the technical guidance. In 


fact, what the ADA requires that the testing entities like the 


National Board of Medical Examiners administer their exams ina 


place and manner that is accessible to individuals with 


disabilities. In order to be entitled to those accommodations, 


an individual has to be disabled within the meaning of the ADA. 


And to be disabled within the meaning of the ADA, you have to 


be substantially limited in one or more major life activities 


as compared to most people in the general population. 


And the evidence in this case did not show that Ms. 


Ramsay is in fact substantially limited in any major life 


activities that are relevant to taking the test like the Step 1 


exam as compared to most people in the general population. 

The evidence that Ms. Ramsay offered was primarily Dr. 
Smith's testimony. And Dr. Smith in turn had reviewed 
information from other professionals, but as you pointed out, 


acknowledged he that was the first one to diagnose her with 


dyslexia, a lifelong impairment, and that he had done that in 


2018 in connection with her desire to get accommodations on the 
Step 1 exam. 
The first diagnosis of ADHD was in 2009. ADHD, also a 


lifelong impairment, but she was diagnosed with that in her 
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second year at Ohio State after she had already achieved a 


3.56 grade point average with no accommodations. 


Dr. Smith's testimony was that in his opinion, Dr. 


Smiy's ADHD diagnosis was not thorough enough to have resulted 
in an ADHD diagnosis in accordance with the DSM criteria. 
Dr. Smith also addressed the documentation from Dr. 


Lewandowski, which, as was acknowledged here, was not 


sufficient to produce a reliable diagnosis regarding a learning 
disability. 
And then finally he said he discounted Mr. 


Livingston's documentation because he had administered an 


outdated test and had otherwise performed insufficient 
evaluation of Ms. Ramsay. 

Dr. Smith acknowledged that he saw nothing in the 
educational records or the standardized testing history that 
indicated that Ms. Ramsay experienced any issues in learning or 


attention kindergarten to high school. He acknowledged that 


all of Ms. Ramsay's standardized test results reflected averag 


or above average results in reading. He acknowledged that to 
do well on the ACT and the MCAT one would have to have basic 
reading skills. And he defined dyslexia as the absence of 
basic reading skills. 

Regarding ADHD, he acknowledged that the evidence of 


Ms. Ramsay experiencing multiple symptoms in multiple settings 


and -- beginning in childhood, as would be required to make a 
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diagnosis under the DSM, came from Ms. Ramsay, her mother and 
her fiancé. 


The severe symptoms that Ms. Ramsay reported to Dr. 


Smith were inconsistent with the symptoms that had been 


referenced in the documentation from Dr. Smiy in 2009. 
On the other side of the ledger, as I said, is the 


history and -- on both standardized testing and academic 


performance, real world objectiv vidence that NBME and the 


external experts that it relied upon reviewed in making a 


determination regarding her entitlement to accommodations. 

At some point along the way, reading deficiencies and 
attention deficiencies at the level Ms. Ramsay described would 
have shown up in some form or fashion in records from 


kindergarten to the 12th grade. It isn't just a question of 


stickers on her kindergarten report. It's a question of 
whether or not if someone is receiving daily attention from 


teachers and a parent because of severe problems, whether one 


would logically and reasonably anticipate that would show up 


somewhere, ither in someone's academic performance, someone's 


performance on standardized tests, some of which include 


lengthier content than the Step exam, and in the comments the 
teachers provide. 


Dr. Smith said in his experience you'll often see 


teachers simply not make a comment there because so long as the 


student is getting by, they don't want to communicate negative 
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information. On the other hand, we know that at least three 
years she had report cards that specifically captured 


information and asked teachers to provide information on 


whether or not the grades the student was receiving reflected 
any intensive instruction from a teacher, any extra 


instruction, any special guidance, and none of that showed up 


in those records. It is not unreasonable to rely on real world 


evidence, nor is it unlawful to do so. 


Ms. Vargas referenced the "best ensured" language and 


said testing entities like NBME are required to administer 


their exams to best ensure they're evaluating knowledge and 


skills, not the disability. That is certainly what the 


regulation says, but that regulation kicks in after you've made 


a determination whether someone is disabled within the meaning 


of the ADA. If someone is disabled within the meaning of the 


ADA, it's at that point you have to identify appropriate 


accommodations in order to best ensure that you measure their 


abilities and knowledge and not the disability. 
THE COURT: Counsel, what do you say in reference 


to -- here we have at least two higher institutions of learning 


that when confronted with the plaintiff, they acknowledge, 


without reservation or hesitation or pause, that she in fact 


needs accommodations to matriculate in these environments. And 


that's the educational foundation that she proceeds with to 


take the ultimate exam that you present to her. And I think 
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she has accommodations in medical school in reference to a part 


of the exam that she took. 


What do you say in reference to why they meet -- why 


she meets these criteria in these levels and fails to meet it 
in your client's? 

MR. BURGOYNE: Well, two periods that you're referring 
to, Your Honor. 

The first instance was the Ohio State University 
context where as a sophomore in college, she got accommodations 


from the university. As you heard, she got those 


accommodations on the strength of an ADHD diagnosis that was a 


made ina half an hour evaluation in which Dr. Smith said was 


not sufficient to support a diagnosis. 


Colleges vary in their liberalness with which they 


will provide accommodations in an academic context. In this 


particular instance, Ohio State was willing to accept an ADHD 


diagnosis, which we have now heard in this Court would not 
support a diagnosis under the DSM-5 criteria. And that's fine. 


That's their prerogative. 


When she gets into medical school, at that point of 
course she's relying in part on the fact that she got 


accommodations from Ohio State. So there's a history of 


accommodations, so the medical school says we know you've got 
that. 


She also says, well, I've got this additional 
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documentation here from Mr. Livingston, and this supports my 
need for accommodations. 

Well, then we have this trial and we hear, well, Mr. 
Livingston's documentation is insufficient as well. And again, 


that's the medical school's prerogative. They've admitted Ms. 


Ramsay to medical school, and they have every reason to want to 


see her succeed. And that's great. But that's very different 
from a standardized testing context where exams are 


purposefully standardized and where NBME, as the Second Circuit 


has said, is obligated on the one hand to administer 


accommodations when people show they're entitled to them. At 


the same time, it also has an obligation to ensure that it does 
not provide accommodations if an individual has not 
demonstrated a need for accommodations, and more importantly, 
entitlement to accommodations under the ADA, because that's not 


fair to other examinees. Every examinee who takes this 


challenging exam under time constraints would love to have the 
exam taken over two days with half hour blocks instead of an 
hour block and with the benefit of a less stressful testing 
environment. 


Your Honor, there was a question about the ADA 


Amendments Act. We don't dispute for a minute that that 


n 


tatute broadened the coverage provided by the ADA. On the 


other hand, it didn't get rid of the requirement that someone 


still has to establish substantial limitation in a major life 
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activity as compared to a person in the general population. 


You never heard Dr. Smith once testify that she is 


substantially limited in a major life activity as compared to 


most people in the general population. He testified that based 


on her dyslexia, he believes she needs extended testing time. 


That's a different issue than meeting the standard under the 
ADA for disability. 

Multiple courts subsequent to the ADA Amendments Act 
have held that it is reasonable and appropriate in a case 
directly like this for you to consider performance on 


standardized tests like the MCAT, the GRE, the ACT, precisely 


because they do tell you something. 


The Bibber case I referenced earlier by Judge Dalzell 


where again, a very Similar case, I think the plaintiff was 


deaf, had been diagnosed early with dyslexia, came to court 
with two qualified professionals who testified on her behalf. 
The testing organization had experts. And at the end of the 


day, Judge Dalzell said, you know, there is much that is very 


compelling in this case and difficult, but at the end of the 


day, I have to provide and apply the law as it is stated, which 


is there has to be substantial limitation compared to most 


people, and he didn't find it in that case, again, looking in 


large part at performance on external measures of real life 
examinations. 


There is the Black v. The National Board of Medical 
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Examiners case out of Florida, which again where the court 


looked to performance on real life measures, performance in 


college, performance in high school, in middle school and 


performance on other standardized tests. 


And then there's the Healy case we cited in our briefs 


out of -- I believe it's Indiana, where again the court looked 


at those externals. 
There's also an earlier case, Love v. Law School 
Admission Council, decided by the Eastern District of 


Pennsylvania, where again the court looked to performance on 


other standardized tests in evaluating whether or not there was 


substantial limitation. 


There was the suggestion that because Dr. Smith 


personally evaluated her, more weight should be given to that. 
There was also testimony that Dr. Lewandowski personally 


evaluated her, yet there was an acknowledgment that the fact 


that you personally evaluate somebody doesn't necessarily mean 


that your opinion is correct or sound or at the end of the day 


should carry controlling weight. 
Briefly, Your Honor, on the question of irreparable 
harm, in order to meet that requirement of the preliminary 


injunction standard, it has to be immediate and certain. 


Certainly at this point it has not been shown that she is 


certain to fail the exam if she tests next week with testing 


over two days and the other accommodations that were provided. 
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Likewise, the harm, which I don't mean to minimize, but the 
harm is a delay in her graduate education. And this court and 
other courts have held that's not sufficient for irreparable 
harm. 

We think the case ultimately, Your Honor, should be 
decided on the basis that Ms. Ramsay has not shown a clear 
likelihood of succeeding on the merits under a burden where 


she's seeking a mandatory preliminary injunction which is 


perhaps the highest requirement in terms of the evidentiary 
burden when someone is seeking that type of relief. 

Thank you, Your Honor. 

THE COURT: Very well. Yes, counsel. I know you're 
jumping up. Rebuttal argument. 

MS. VARGAS: I'll keep it brief. I promise. 

THE COURT: Sure. 

MS. VARGAS: I would draw the Court's attention 
obviously to the court cases cited in our brief, in particular 
Featherstone v. Pacific Northwest University of Health 
Sciences. That was a case in which a deaf student was admitted 


to medical school and then requested interpreters and 


captioning in order to understand the content. After that 
request was made, the medical school withdrew his admission and 


considered -- well, first it considered for a year whether it 


should do that, and then it ultimately withdrew his admission. 


We represented Mr. Featherstone, and Mr. Featherstone 
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filed for a preliminary injunction. And that injunction was 


granted on the day of hearing. And in the decision, the judge 


referenced that the delay in being able to practice to one's 


chosen profession was in and of itself discrimination, that it 


was irreparable harm. 


We have more than that here. March 2nd is not 


distant. It is not uncertain. It is an absolute deadline by 


which she has to take this test. And the ADA does not require 


that you take it and fail it and you take it and you fail it 


again and you try this and you fail it again. The ADA requires 


that having provided documentation from a qualified 


professional, as well as a wealth of other documentation that 


we haven't spoken about in the last few minutes but there was 


testimony provided about it at length over the past few days, 


that the accommodations should be provided so that you can show 


what you know, not whether you're limited by disability. 
And I would cite specifically to Dr. Farmer's 


testimony that was at deposition that she -- we discussed when 


she was in cross-examination that there was no documentation 
that Ms. Ramsay could provide that would change their minds. 


There was nothing she could do. 


And it's not just about passing. It's about the 


ability to even get a residency. If you pass by a point or 


two, your ability to get a residency is irrevocably harmed. 


You can't claw that back. You can't somehow get a different 
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score later and substitute that. That doesn't happen with 


medical school residency programs and the match. She only has 


one chance. And that chance is over in this courtroom with the 


relief that the Court either grants or doesn't grant. 
I would also say that yes, we did talk about the 


technical assistance and manual a lot. That's because they 


testified that they didn't apply it and we think it's so 


clearly applicable. But the law and the regulations, they also 


support what we testified and what's in the technical 
assistance manual. 


Finally we heard a lot about their theme of the real 


world, the real world being MCAT and the ACT. And it's 


tempting for us as well to look at Ms. Ramsay and make our own 
determinations about was she able to read that, was she not 
able to read that. 


Dyslexia is not that simple. If it were, it would be 


diagnosed every time somebody had it when they were in second 


grade. And the research shows that it actually is very 


frequently, particularly in gifted students, diagnosed very 


late when there is this sort of perfect collision between the 


inability of their mitigation to overcome the complexity of the 


NM NO NO ND 
oO BP WW NN 


reading and the time requirements that are necessary to read 


that kind of complex meaning and process it and actually show 


what you know. 


So whether Ms. Ramsay can understand an exhibit that 
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she wrote herself and has seen before in the courtroom, I woul 


ask the Court -- I would submit that that's not the appropriat 


determination. We are not neuropsychologists. Dr. Smith is. 


And I think he was credible in acknowledging -- you know, I 


often s experts who say all of her testing is good, all of 


e 


the prior diagnosis is good. I've rarely seen an expert in the 


courtroom say very even-handedly, this testing, I don't think 


this was the right test. Or this testing, I don't think it was 


enough. And he did that. And then he explained why his 


testing was valid and what he did to ensure it was valid and 


what he did to ensure that there wasn't some kind of 


malingering going on. And he concluded that there wasn't. 
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And we weren't in a position any more than the 


external evaluators who are only looking at the documentation 
based on Mr. Burgoyne's training of what the law requires 
making a determination. What matters is somebody who has the 


expertise, what that person has concluded based on a very 


comprehensive, extensiv valuation, using multiple testing 


modalities that all consistently, without mitigation, 


considered support what Ms. Ramsay at great length testified. 


And let me say that it is incredibly difficult to 


testify about your weaknesses. And what we often see is that 


very often students with disabilities, they hide them. They 


don't ask for what they need for a long time until they have no 


other choice. 
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And in this case it wasn't until her professors told 


her there is something wrong, you need to go see disability 
services, you need testing, contrary to Mr. Burgoyne's 


representation of colleges and medical schools passing out 


accommodations like candy. I assure you that is not how that 
works. I would be out of a job. That's not what medical 
schools do. Medical schools are putting forward a student at 
the end of four years that they believe can safely practice 


medicine. And they would not put forward and provide 


accommodations if they believed that the person was not doing 
the work and showing what they know. They would not put a 


finger on the scale unless it was necessary. 


And so I would urge you to find that Ms. Ramsay has 


shown that she is an individual with a disability, which is the 


only question that Mr. Burgoyne when we met back in your 


chambers two months ago, three months ago, to schedule this 


hearing, that was the only issue he raised was whether she was 


an individual with a disability. I would ask you to find that 


she is and to allow her to take the accommodations so that her 
career doesn't end today. 
THE COURT: Very good. Thank you. 


MR. BURGOYNE: Nothing further, Your Honor. 


THE COURT: I'll tell you, I'll take it under 
advisement. And I hope to have something for you shortly. 


In any case, thank you for your presentation of the 
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evidence in this case. 
And good luck to you. 
MS. RAMSAY: Thank you. 
MR. BURGOYNE: Thank you, Your Honor. 
THE COURT: We are adjourned. 
Oh, make sure we have -- okay. I have the plaintiff's 


exhibits, the defense exhibits. And additional exhibits that 


you included from the witnesses today. 


MR. BURGOYNE: I think that's right, Your Honor. 
We'll double check. 
THE COURT: And I have the summaries here from the 


defense. 


MS. MEW: Do we leave in everything or should we take 
out the ones -- 

THE COURT: Just leave it right there. 

Leave just the documents that are admitted into 
evidence. 

MS. MEW: Okay. All right. 


THE COURT: So go through your exhibit book and reduce 


them. And don't forget to take everything else out of the 
courtroom. All right. 

MS. VARGAS: Your Honor. 

THE COURT: Yes, ma'am. 

MS. VARGAS: Would you like me to provide a copy of 


the technical assistance manual? 
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THE COURT: Sure. You can leave that here. 


MR. BURGOYNE: I don't mind a copy if it 


page. 


MS. VARGAS: It's a complete copy. 


has the last 


THE COURT: As long as counsel has seen it and has the 


totality of it, that's fine. 


(Proceedings concluded at 3:47 p.m.) 


I certify that the foregoing is a correc 


t transcript 


from the record of proceedings in the above-entitled matter. 


Ann Marie Mitchell, CRR, RDR, RMR 
Official Court Reporter 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
Plaintiff, 
Civil Action No. 2:19-ev-02002-JCJ 


Vv. 


NATIONAL BOARD OF MEDICAL 
EXAMINERS, 


Defendant. 


DECLARATION OF CATHERINE FARMER, PSY.D. 

lt My name is Catherine Farmer. I am over eighteen (18) years of age and, unless 
indicated otherwise, I have personal knowledge of the facts stated below. 

2. I am employed by the National Board of Medical Examiners (“NBME”) as 
Director of Disability Services. I hold a Doctor of Psychology degree. 

3: The NBME is a not-for-profit organization located in Philadelphia, Pennsylvania 
that provides assessment services for physicians and other the health professions. Its mission is 
to help protect the public through state-of-the-art assessment of the knowledge and skills of 
health professionals. 

4, Together with the Federation of State Medical Boards, the NBME sponsors the 
United States Medical Licensing Examination (““USMLE”), which is a standardized examination 
used to evaluate applicants’ competence for medical licensure in the United States and its 
territories. The USMLE is designed to assess a physician’s ability to apply knowledge, concepts, 
and principles, and to demonstrate fundamental patient-centered skills, that constitute the basis of 


safe and effective patient care. 
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5. Medical licensing authorities across the country rely upon the USMLE to help 
evaluate the qualifications of individuals seeking an initial license to practice medicine. 

6. There are three “Steps” to the USMLE, all of which must be passed before an 
individual with an M.D. degree is eligible to apply for an unrestricted license to practice 
medicine in the United States. Step 1 is a one-day, computer-based multiple-choice examination 
that assesses understanding and application of basic science concepts important to the practice of 
medicine. Step 2 has two components: Step 2 CK (Clinical Knowledge), and Step 2 CS 
(Clinical Skills). Step 2 CK is a one-day, computer-based multiple-choice examination that 
assesses the application of medical knowledge, skills, and understanding of clinical science for 
the provision of patient care under supervision. Step 2 CS uses standardized patients to assess an 
examinee’s ability to gather information from patients, perform physical examinations, and 
communicate his or her findings. Step 3 is a two-day, computer-based examination that assesses 
whether examinees can apply medical knowledge and understanding of biomedical and clinical 
science essential for the unsupervised practice of medicine. 

cp The USMLE is administered under standard conditions, and NBME has policies 
and procedures in place that are intended to ensure that no examinee or group of examinees 
receives an unfair advantage on the examination. 

8. Examinees take the USMLE Step examinations under the same testing conditions, 
including standard testing time. There is an exception to this policy, however, for individuals 
who have documented disabilities within the meaning of the Americans with Disabilities Act 
(“ADA”), who demonstrate that they need reasonable accommodations to access the 


examination(s). 


EX 4-2 


Case: 20-1058 Document: 14-2 Page: 726 Date Filed: 02/07/2020 


9. Testing accommodations are available on the USMLE for examinees with a 
disability, as defined under the ADA. All requests for accommodations are individually 
reviewed and, when warranted (i.e., when the examinee demonstrates that he or she is disabled 
within the meaning of the ADA and needs reasonable accommodations to access the 
examination), reasonable and appropriate accommodations are provided. 

10. Accommodations are denied when the submitted documentation fails to 
demonstrate that the examinee has a disability within the meaning of the ADA or that the 
requested accommodations are needed for access to the examination. NBME denies requests for 
extra testing time or other accommodations that have not been shown to be warranted, to help 
ensure that its testing program is fair for all examinees and to protect the reliability of USMLE 
scores, 

11. NBME often seeks input from independent professionals with expertise in the 
relevant disability when evaluating an accommodation request. When it does so, NBME asks the 
external professional to review all the supporting documentation submitted by the examinee and 
provide a written report on whether the documentation demonstrates the presence of a physical 
or mental impairment (as identified by the examinee); if so, whether the impairment substantially 
limits the examinee’s ability to perform one or more major life activities that are relevant to 
taking the USMLE; and, if so, to make a recommendation on whether the requested 
accommodations are appropriate. 

wee On December 12, 2016, NBME reccived a request from Jessica Ramsay for 
testing accommodations on Step 1 and Step CK of the USMLE. She requested accommodations 
based on diagnoses of Attention-Deficit/Hyperactivity Disorder (ADHD) and dyslexia and 


sought 100% additional test time (double time) over two days on both tests; a separate, 
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distraction-free exam space; [extra] laminated paper; colored, dry-erase markers in addition to 
black; and the ability to drink water and eat a snack with medications during the test. Her 
application informed NBME that she took the ACT and/or SAT and the Medical College 
Admission Test (MCAT) without accommodations. She also informed NBME that her medical 
school -- Western Michigan University Homer Stryker M.D. School of Medicine -- allowed her 
to take medical school exams with accommodations, including exams that NBME prepared for 
use by medical schools. Ms. Ramsay’s medical school, not NBME, determined whether Ms. 
Ramsay would be allowed to test with accommodations on these examinations. Ms. Ramsay 
also reported receiving accommodations in college at The Ohio State University (between 2009 
and 2013). She reported that she did not receive any accommodations in high school or middle 
school and received accommodations in elementary school only during the 1996-1997 school 
year. A true and correct copy of Ms. Ramsay’s 2016 request form for Step 1 and Step 2 CK is 
attached at Exhibit A. 

13. Ms. Ramsay provided a personal statement in support of her 2016 accommodation 
request. A true and correct copy of this personal statement is attached at Exhibit B. 

14. Ms. Ramsay provided a copy of a Scholastic Record from St. Joseph High School 
with her 2016 accommodation request. A true and correct copy of this transcript is attached at 
Exhibit C. 

15. Ms. Ramsay provided a copy of what appears to be an unofficial transcript from 
The Ohio State University with her 2016 accommodation request. A true and correct copy of 
this transcript is attached at Exhibit D. 

16. ‘In response to a request from NBME, Ms. Ramsay provided a copy of an MCAT 


Score Report for the MCAT examination she took on April 9, 2011 without accommodations, 
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which NBME reviewed as part of her 2016 accommodation request. A true and correct copy of 
this MCAT Score Report is attached at Exhibit E. 

17. Ms. Ramsay provided a March 24, 2009 “Office Visit” medical record from Alan 
Smiy, M.D., in support of her 2016 accommodation request. A true and correct copy of this 
document is attached at Exhibit F. 

18. Ms. Ramsay provided an ADD/ADHD Verification Form for The Ohio State 
University apparently filled out by Dr. Smiy in support of her 2016 accommodation request. A 
true and correct copy of this document is attached at Exhibit G. 

19. Ms. Ramsay provided a September 22, 2014 evaluation report and September 2, 
2016 Addendum to this report from Charles Livingston, M.A., in support of her 2016 
accommodation request. She also provided, at NBME’s request, a two-page score summary 
from Mr. Livingston. True and correct copies of these documents are attached at Exhibit H. 

20; Ms. Ramsay included other materials in support of her 2016 accommodation 
request. 

21. | NBME thoroughly reviewed all documents submitted by Ms. Ramsay in support 
of her request for test accommodations. It also provided Ms. Ramsay’s file to an external expert 
reviewer, Steven G. Zecker, Ph.D., for review and recommendation. After discussing the 
documentation in the file, Dr. Zecker wrote in his report, “Given my conclusions, which in my 
professional opinion do not indicate that Ms: Ramsay is substantially limited in functioning in a 
manner that warrants accommodations, I recommend that you deny her request for USMLE Step 
1 and Step 2-CK accommodations.” 

22. Following its review of Ms. Ramsay’s request, and based on Dr. Zecker’s 


recommendations and an independent review of the file by Michelle Goldberg, Ph.D., the 
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Manager of Disability Services at that ttme, NBME concluded that Ms. Ramsay’s documentation 
did not demonstrate a substantial limitation in her ability to perform any major life activity as 
compared to most people in the general population, or that her requested accommodations were 
needed to take Step 1 and Step 2 CK in an accessible manner. NBME therefore denied Ms. 
Ramsay’s request for accommodations. A truc and correct copy of the March 10, 2017 letter 
from Michelle Goldberg, Ph.D., Manager, Disability Services, to Ms. Ramsay in response to her 
December 12, 2016 accommodation request is attached at Exhibit I. 

23. On July 20, 2017, Ms. Ramsay took Step 1 without accommodations, and did not 
pass. With a score of 191, Ms. Ramsay was | point below the minimum passing score of 192. 
Her score was reported on August 9, 2017. 

24. On June 7, 2018, NBME received a new request from Ms. Ramsay for testing 
accommodations on USMLE Step 1. Ms. Ramsay sought 100% additional testing time (double 
time) over two days, a private testing room, and additional break time, Her request was based on 
a 2017 diagnosis of learning disabilities of reading and writing (with abnormal scanning and 
processing speed); a 2009 diagnosis of ADHD, combined type; a 1997 diagnosis of migraines 
with aura; and a 2016 diagnosis of a clotting disorder with deep-vein thrombosis and post- 
thrombotic syndrome. A true and correct copy of Ms. Ramsay’s June 2018 accommodation 
request form for Step 1 is attached at Exhibit J. 

25. Ms. Ramsay submitted a new personal statement in support of this request. A true 
and correct copy of her 2018 personal statement is attached at Exhibit K. 

26. Ms. Ramsay submitted an October 25, 2017 neurocognitive consultation report 
and a December 7, 2017 neurocognitive examination report from Alan Lewandowski, Ph.D., in 


support of her June 2018 accommodation request. In response to a request from NBME, Ms. 
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Ramsay also provided a June 20, 2018 raw data addendum from Dr. Lewandowski. True and 
correct copies of these documents are attached at Exhibit L. 

21% Ms. Ramsay submitted other documents in support of her June 2018 request, 
including a letter from her lawyer, Mr. Berger. She did not include all the documents that she 
submitted in support of her 2016 accommodation request, but it is NBME’s practice to consider a 
candidate’s entire file, including any documents submitted in support of an earlier testing 
accommodation request, in reviewing any request for testing accommodations. 

28. NBME thoroughly reviewed all documents submitted in support of Ms. Ramsay’s 
2018 request for test accommodations. It also provided Ms. Ramsay’s entire file, included the 
new documents, to Dr. Zecker for review and recommendation. Dr. Zecker’s review was limited 
to Ms. Ramsay’s diagnoses of ADHD and specific learning disabilities. After discussing the 
documentation in the file, Dr. Zecker wrote in his report, “To summarize, my review of the 
documentation [Ms. Ramsay] has submitted indicates that in my professional opinion she does 
not have a disability that according to the ADA qualifies her for the accommodations she has 
requested on the Step 1 examination.” 

29. Following its review of Ms. Ramsay’s request, and based on Dr. Zecker’s 
recommendations and my independent review of the file, NBME concluded that Ms. Ramsay’s 
documentation did not demonstrate that she is substantially limited in her ability to perform any 
major life activity as compared to most people or that 100% additional testing time was an 
appropriate modification of her USMLE Step 1 test administration. NBME therefore denied Ms. 
Ramsay’s request for extra testing time. NBME did, however, approve Ms. Ramsay’s requests 
for additional break time, testing over two days, and a separate testing room in which she may 


stand, walk or stretch during the exam in order to address the issues related to migraine headache 
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and DVT described in a May 29, 2018 letter from Jennifer N. Houtman, M.D. Because Ms. 
Ramsey would be testing in a separate testing room and she reported that she usually reads text 
aloud, she was granted permission to read aloud as a courtesy. A true and correct copy of my 
September 11, 2018 letter to Ms. Ramsay in response to her June 2018 accommodation request is 
attached at Exhibit M. 

30. Ms. Ramsay submitted a request for reconsideration of the denial of her request 
for 100% additional time on the Step 1 exam through a letter from her lawyer, Lawrence Berger, 
on December 12, 2018. Ms. Ramsay again provided additional documents, including a new 
diagnostic evaluation from Dr. Robert Smith. It is my understanding that a copy of the report 
from Dr, Smith has been provided as an exhibit to Ms. Ramsay’s court papers, so a copy is not 
attached here. 

31. NBME again carcfully reviewed Ms, Ramsay’s request and all documents 
submitted in support of her request for reconsideration. It also provided Ms. Ramsay’s file to an 
additional external expert, Benjamin Lovett, Ph.D., for review and recommendation. Dr. 
Lovett’s review was limited to Ms. Ramsay’s diagnoses of ADHD and specific learning 
disabilities. After discussing the documentation in the file, Dr. Lovett’s report summarized Ms. 
Ramsay’s documentation regarding learning disabilities and ADHD as follows: “(a) there is no 
objective evidence of poor academic skills or significant ADHD symptoms and impairment in 
real-world settings where most people in the general population are expected to do well, (b) Ms. 
Ramsay and her advocates attempt to explain away her good real-world performance using 
unpersuasive arguments, (c) the data from her 2018 diagnostic evaluation are not credible, (d) 
her 2017 and 2014 diagnostic evaluations did not involve the collection of sufficient data to 


justify any diagnoses, and (e) her ACT and MCAT performance suggests an ability to access 
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tests without accommodations, at lcast based on neurodevelopmental disorders such as ADHD 
and learning disabilities which would have been present by the time that those tests were taken.” 

32. Following its review of Ms. Ramsay’s request, and based on Dr. Lovett’s 
recommendations and my independent review of the file, NBME concluded that there was no 
new substantive information or evidence that warranted a different decision than the decision 
applicable to Step 1 as communicated in my September 11, 2018 letter to Ms. Ramsay. NBME 
therefore informed Ms. Ramsay by letter dated February 14, 2019 that she was not approved for 
extra time accommodations. A true and correct copy of my February 14, 2019 letter to Ms. 
Ramsay is attached at Exhibit N. 

33. By letter dated March 19, 2019, Ms. Ramsay, through her attorney, requested 
further reconsideration of our decision regarding her request for extra time accommodations. No 
new substantive information or evidence was provided by Ms. Ramsay or her lawyer for 
NBME’s consideration, and NBME’s decision did not change. A true and correct copy of 
NBME’s March 27, 2019 email response is attached at Exhibit O. 

34. Birth dates and social security numbers have been redacted from the attached 
documents. 

I declare under penalty of perjury that the foregoing is true and correct. 


Executed on August 29, 2019 


a a 


Catherine Farmer 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
Plaintiff, 
Civil Action No. 2:19-ev-02002-JCJ 


Vv. 


NATIONAL BOARD OF MEDICAL 
EXAMINERS, 


Defendant. 


Nee ee ee ee ee ee ee ee 


DECLARATION OF STEVEN G. ZECKER, PH.D. 

1, Steven G. Zecker, declare as follows: 

1. My name is Steven G. Zecker. | am over 18 years of age and, unless otherwise 
stated, I have personal knowledge of the matters addressed herein. 

2. I am a licensed clinical psychologist. I am also an Associate Professor in the 
Department of Communication Sciences and Disorders at Northwestern University. Courses that 
J have taught or am teaching include “Psychoeducational Assessment and Testing Principles” and 
“Attention Deficit Disorder and Related Behavior Disorders.” A true and correct copy of my 
curriculum vitae is attached at Exhibit A. 

3: My professional expertise relates to the diagnosis and performance of individuals 
with disordered learning conditions and research into those conditions, particularly learning 
disabilities (LD) and Attention Deficit-Hyperactivity Disorder (ADHD). I have published articles 
and delivered many paper presentations on these topics. Much of my research involves ADHD, 
auditory processing in children with reading disabilities, giftedness and LD, and the development 


of spelling. I oversee the clinical practice at Northwestern’s Speech, Language and Learning 
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diagnostic clinic. As part of my work, I frequently meet with young adults who have diagnoses of 
learning and attention problems to assess both their self-reported symptoms and their objective 
performance on various tests of cognitive, academic, and behavioral functioning. 

4. I have served for more than ten years as an independent professional reviewer for 
organizations that administer or rely upon standardized tests, in connection with requests for 
testing accommodations by prospective examinees that are based, at least in part, on an ADHD or 
LD diagnosis. For each of these organizations, my objective is to provide a neutral, professionally 
sound evaluation of whether the documentation submitted by the prospective examinee in support 
of the accommodations request demonstrates the existence of one or more impairments, diagnosed 
in accordance with applicable professional standards, that result in substantial functional 
limitations in the candidate’s ability to read, learn, or perform other major life activities, as 
compared to most people in the general population. 

D. I was asked by NBME to perform an independent review of two requests for testing 
accommodations that NBME received from Jessica FE. Ramsay for the United States Medical 
Licensing Examination. I prepared two reports for NBME based on my reviews. A true and 
correct copy of my January 13, 2017 letter report is attached at Exhibit B. A true and correct copy 
of my July 19, 2018 letter report is attached at Exhibit C. The documents that I reviewed are set 
out in those letter reports, and my discussion below is based on my conclusions from reviewing 
those documents. My review and the opinions addressed in my reports and below are restricted to 
Ms. Ramsay’s ADHD and LD diagnoses, not her reports of migraines with aura and CDPTS 


diagnoses. 
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6. I have reviewed these reports and reaffirm my belief in the opinions expressed 
therein. The discussion that follows addresses some of the points set out in my letter reports to 
NBME. 

Ms. Ramsay’s Early Development and Acquisition of Basic Academic Skills 

the When arriving at a diagnosis of a specific learning disability, it is crucial to establish 
early difficulties in the development and acquisition of basic academic skills. According to the 
documents I reviewed, however, Ms. Ramsay did not submit report cards or school records from 
any part of her kindergarten through eighth grade education to NBME to review. Such 
documentation could have provided evidence of an early impairment in functioning, essential to 
the diagnosis of ADHD and LD, neurodevelopmental! disorders with an onset of symptoms in 
childhood. 

8. Although Ms. Ramsay’s personal statement identifies difficulticsthat she says have 
existed “since [she] was little,” Ms. Ramsay also reported that she was ina gifted program through 
fifth grade and in an accelerated academic program from sixth grade through high school. In high 
school, Ms. Ramsay obtained mostly “A” grades, with no grade below “B+” in the transcript that 
she provided, and had earned a 3.75 GPA throughout her first three years. According to documents 
I reviewed, this high level of academic success was achieved in the absence of any formal 
accommodations. 

9. According to the college transcript that she submitted, Ms. Ramsay graduated from 
Ohio State with a 3.58 GPA, with grades in the “A/B” range in all but one course. Based on the 
documents | reviewed, it does not appear that Ms. Ramsay began receiving accommodations at 


Ohio State until May 2010. 
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10. According to the documents I reviewed, Ms. Ramsay took the MCAT in 2011 
without any accommodations. Her score (30M) placed her at the 79th percentile, an above-average 
score in comparison with other medical school aspirants. 

11. According to the documents I reviewed, Ms. Ramsay took the Step | exam in July 
2017 under standard administration conditions and obtained a score (191) that was one point below 
the passing criterion. 

Evaluation History 

12, According to the documents] reviewed, Ms. Ramsay was evaluated in 1997, 
when she was seven years old and in second grade, by an optometrist, Dr. Tanguay, because of 
concerns about letter reversals. Dr. Tanguay did not issue a report but wrote a half-page letter in 
which she summarized her findings. Dr. Tanguay apparently administered a single test, the Test 
of Visual-Perceptual Skills, which was incorrectly administered and incompletely scored. Ms. 
Ramsay reportedly underwent perceptual skills training with Dr. Tanguay for four months in 
1998, after which Dr. Tanguay reported that Ms. Ramsay “scored above age level in all 
categories when retested” and that her comprehension and perceptual skills were “excellent.” 

Dr. Tanguay apparently never administered any reading tests for Ms. Ramsay and did not 
diagnose Ms. Ramsay with a reading disorder (nor would such a diagnosis have been 
appropriate). 

13. According to May 2010 notes of a March 2009 office visit that I reviewed, Ms. 
Ramsay visited Dr. Alan Smiy for a 30-minute appointment because of a complaint of 
“ADD/ADHD.” In his brief history, Dr. Smiy writes that Ms. Ramsay reported “no problems” in 
high school (contrary to Ms. Ramsay’s personal statements submitted to NBME) and that 


“college stress” is causing her to “switch letters around a bit.” Dr. Smiy apparently did not 
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administer any tests and summarized his assessment by writing “add vs. possible dyslexia—pt 
has more focus issues than dyslexic tendencies.” He recommended a trial of Ritalin. However, 
given the absence of any formal testing during this brief appointment, no formal diagnosis was 
provided, and none was appropriate in my professional opinion. 

14. According to the documents! reviewed, Dr. Smiy completed an “ADD/ADHD 
Verification Form” from Ohio State University for Ms. Ramsay on August 13, 2010. He 
indicated that Ms. Ramsay qualified for the diagnosis of ADHD-Inattentive Type and was 
currently taking Adderall because methylphenidate had “failed” to treat her difficulties. Dr. 
Smiy indicated that Ms. Ramsay was exhibiting five of the nine DSM-IV (Diagnostic and 
Statistical Manual of Mental Disorders, 4th Edition) symptoms of inattention, and none of the 
nine DSM-IV Hyperactivity/Impulsivity symptoms. I note that DSM-IV required at least six 
symptoms in either category fora valid ADHD diagnosis to be provided, and thus, based on 
these results, Ms. Ramsay failed to qualify for an ADHD-Inattentive diagnosis. Dr. Smiy did not 
provide a specific recommendation for an extended time accommodation, writing only that she 
“may need additional time.” 

Pn: According to the documents I reviewed, Mr. Charles Livingston, a licensed social 
worker and limited licensed psychologist in Michigan, evaluated Ms. Ramsay in September 
2014, by which time she was in medical school. Mr. Livingston did not generate a complete 
report of his testing; instead he provided a one-page summary of results and conclusions to Dr. 
Ziemkowski at Ms. Ramsay’s medical school. He indicated that Ms. Ramsay reported that she 
was tired and stressed and concerned that her school grades did not show her knowledge. In an 
“Addendum” to his initial summary (provided in 2016), Mr. Livingston indicates that he 


administered a mental ability test, the Wechsler Adult Intelligence Scale-1V (WAIS-IV) and an 
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achievement test, the Weschler Individual Achievement Test (WIAT). These tests did not 
directly assess attentional functioning, although Mr. Livingston indicates that Ms. Ramsay 
scored at the 63rd percentile on the WAIS-IV Working Memory Index, a composite score based 
on the results of two subtests most dependent on intact attention. In the “Addendum” to his 
report, Mr. Livingston discussed other documentation that he said supported an ADHD 
diagnosis, but in my opinion, none of this provided strong support for a formal diagnosis of 
ADHD. J also note that, although Mr. Livingston indicated “there is historical information that 
suggests a likelihood of dyslexia,” the only documentation of reading achievement (the WIAT 
Reading Comprehension test that Mr. Livingston administered) yielded an above average (99th 
percentile) score. 

16. In the report, Mr. Livingston concluded that the results of his evaluation 
supported the diagnosis of ADHD-I (Inattentive type), severe; however, the WAIS-IV measures 
most dependent on attentional functioning that he reported placed her above the mean and he 
never demonstrated that Ms. Ramsay met the complete set of diagnostic criteria for a diagnosis 
of ADHD, including an onset of symptoms in childhood and impairment in multiple domains of 
daily living. He wrote that an extended time accommodation on tests “should be considered ,” 
despite apparently having not identified a deficit in academic fluency. Further, despite Ms. 
Ramsay’s comments to Mr. Livingston that she was stressed, he conducted no testing of her 
psychological functioning. In my professional opinion, this testing was not adequate for 
establishing a diagnosis of ADHD-I or for supporting the provision of accommodations, 
including extended time, 

I; According to the documentation I reviewed, Dr. Alan Lewandowski evaluated 


Ms. Ramsay in October 2017, also while she was in medical school. Because she had not been 
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approved for Step 1 accommodations, Ms. Ramsay was seeking a more comprehensive 
assessment. Despite having described herself as experiencing “‘chronic academic disability” to 
Dr. Lewandowski, Ms. Ramsay also reported to Dr. Lewandowski that she graduated from high 
school witha 3.8 GPA and scored “between 27 and 30” on the ACT under standard 
administration conditions. She also indicated that she had seen a counseling psychologist for 
unexplained reasons (although she acknowledged some situational dysphoria) and that the 
counseling resulted in 4 “very positive outcome.” Dr. Lewandowski reported that Ms. Ramsay 
presented “in mild distress” but did not elaborate other than to write that her mood was anxious 
and she was frustrated. She reported that she had been taking an antidepressant (fluoxetine) but 
it had been discontinued. She reported taking seven other medications, including Adderall (for 
ADHD), Buspar and Xanax (anti-anxiety medications), and Ambien (apparently to aid sleep). 
Despite Ms. Ramsay’s description of herself in her personal statement to NBME as always 
moving, Dr. Lewandowski described her motor movements as “normal for age”, and he makes 
no mention of any hyperactive behaviors during the course of the evaluation. 

18. According to the documents I reviewed, based on this brief two-hour consultation, 
Dr. Lewandowski did not provide any diagnosis but indicated he would be conducting 
comprehensive testing in the future to “better clarify” Ms. Ramsay’s status. 

19, According to the documents I reviewed, Dr. Lewandowski subsequently saw Ms. 
Ramsay in December 2017 and generated a report of the “Neurocognitive Examination” that he 
conducted. The report consists mainly ofa table of test scores, with minimal discussion. Dr. 
Lewandowski did not provide the names of any of the tests he administered in this report, which 
is highly unusual. He indicated that Ms. Ramsay’s overall mental ability was high average, with 


the various domains of cognitive functioning ranging from below average to above average. All 
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measures of academic functioning resulted in scores at or above the 73rd percentile. Nine 
unspecified neuropsychological test results were presented: seven placed Ms. Ramsay in the 
normal range and two were “abnormal.” Among six measures of attentional functioning, four 
resulted in normal scores and two were below average. Psychological testing indicated moderate 
depression, inefficient thinking. and health concerns. Based on these results, Dr. Lewandowski 
diagnosed Ms. Ramsay with Attention Deficit Disorder, Hyperactive, moderate (ADHD -H/]) and 
Learning Disability (LD), nonverbal (abnormal scanning and processing speed). Notably, he did 
not diagnose her with any affective disorder, although a substantial part of his recommendations 
refer to Ms. Ramsay’s “mood disturbance” and ongoing affective struggles. Further, Dr. 
Lewandowski failed to indicate on what basis the diagnosis of an attention deficit was made, 
given that Ms. Ramsay performed largely within the normal range on the test assessing attention 
that he administered to her. He also provided no indication that Ms. Ramsay met the complete 
set of criteria for an ADHD diagnosis. Similarly, Dr. Lewandowski did not provide a rationale 
for his LD diagnosis, and in the absence of specific tests that were administered and a discussion 
of the findings, there was no basis for such a diagnosis in my professional opinion. 

20. According to the documents I reviewed, in a February 2018 “Addendum,” Dr. 
Lewandowski provided the names of the tests he had administered during the December testing, 
and in a June 2018 letter to Ms. Ramsey, Dr. Lewandowski again provided the names of the tests 
as well as tables and plots of results from his earlier testing, but no additional discussion of his 
findings. In my professional opinion, the information presented in this additional documentation 
supports the conclusion that the results of Dr. Lewandowski’s testing did not support the 


diagnosis of a disabling condition that warranted accommodations under the ADA. 
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Conclusion 
21. The documentation discussed above and in my two letter reports does not, in my 
professional opinion, indicate that Ms. Ramsay has a disability within the meaning of the ADA. 
22. Ms. Ramsay’s academic history prior to medical school and her exceptional 
unaccommodated standardized test performance, in my professional opinion, provide strong 
evidence that Ms. Ramsay is not substantially impaired in a major life function in a manner that 
warrants accommodations on the USMLE under the ADA. 


I declare under penalty of perjury that the foregoing is true and correct. Executed on 


August 30, 2019. ae YA 


Steven G. Zecker, Ph.D. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
Plaintiff, 
Civil Action No. 2:19-cv-02002-JCJ 


Vv. 


NATIONAL BOARD OF MEDICAL 
EXAMINERS, 


Defendant. 


ac i el a cl li ll 


DECLARATION OF BENJAMIN J. LOVETT, PH.D. 


I, Benjamin J. Lovett, declare as follows: 

1. My name is Benjamin J. Lovett. ] am over 18 years of age and, unless otherwise 
stated, | have personal knowledge of the matters addressed herein. 

2: Through August 31, 2019, Iam an Associate Professor of Psychology at the State 
University of New York (SUNY) at Cortland and an Adjunct Professor of Psychology at 
Syracuse University. As of September 1, 2019, I will be Associate Professor of Psychology and 
Education at Teachers College, Columbia University. I am a licensed psychologist. A true and 
correct copy of my curriculum vitae is attached at Tab A. 

3. My professional expertise is in the diagnosis and management of 
neurodevelopmental conditions, particularly learning disabilities (LD) and Attention Deficit/ 
Hyperactivity Disorder (ADHD). I have published numerous articles and book chapters on these 
topics. As part of my work, I frequently meet with young adults who have diagnoses of learning 
and attention problems, and I assess both their self-reported symptoms and their objective 


performance on various tests of cognitive, academic, and behavioral functioning. 
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4, Much of my research involves testing accommodations for students with 
disabilities, and the American Psychological Association has published a book that I co-authored 


on that topic, Testing Accommodations for Students with Disabilitics: Research-Based Practice. 


ae In addition to my faculty and research responsibilities, I have served as an 
independent reviewer for numerous organizations that administer or rely upon standardized tests, 
including the National Board of Medical Examiners (NBME), the National Board of Osteopathic 
Medical Examiners (NBOMEB), and the New York State Board of Law Examiners. For each of 
these organizations, among others, I have reviewed documentation submitted by examinees 
seeking testing accommodations based, at Jeast in part, on ADHD and/or LD diagnoses. 

6. It is a common practice for testing entities to seek input from external experts 
regarding disability-based requests for testing accommodations. The external professionals have 
expertise in the areas of impairment that provide the basis for an accommodation request. The 
external professionals are asked to review documentation submitted in support of an 
accommodation request and to advise on matters of disability assessment and diagnosis, the level 
of functional impairment experienced by an applicant, and the appropriateness of specific test 
accommodations in a given case. The practice of reviewing supporting documentation and 
providing an opinion based upon that documentation is both well established and, in my opinion, 
professionally sound. 

Ts For cognitive impairments, certain documentation is routinely anticipated (e.g., 
school records reflecting a learning disability or ADHD, or medical records on a brain injury), 
and reviewers will generally ask to have such materials submitted. By reviewing a complete 


historical record, an evaluator can determine the extent to which objective evidence supports the 
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disability diagnosis and demonstrates that the individual is substantially limited in one or more 
major life activities, 

8. I was asked by NBME to review Jessica Ramsay’s request for 100% extra time 
(i.e., double the amount of standard testing time) accommodations on Step I of the USMLE in 
December 2018. At that time, I concluded that there was insufficient evidence to support Ms. 
Ramsay’s diagnoses of learning disabilities or ADHD or to support any accommodations based 
on those disorders, and | prepared a report for NBME based on my review of this information. A 
true and correct copy of my report is attached at Tab B. The documents that I reviewed are listed 
on page one of the report. I have reviewed this report and reaffirm my belief in the conclusions 
expressed in the report. 


Ms. Ramsay’s Learning Disability Diagnosis 


9. The current official diagnostic criteria for LD require that someone have 
academic skills that are below the average range for age cxpcctation and that cause problems 
performing in real-world settings. These academic skill weaknesses would have been present in 
the person’s childhood and would not be better accounted for by other factors (e.g., general low 
intelligence). Typically, young adults with valid LD diagnoses can point to evidence of their 
disorder that includes report cards from their K-12 schooling showing low grades or other indicia 
of poor performance in the area of their ID (e.g., reading), special education records showing the 
specialized instruction and related services they were provided, and reports from professional 
evaluations showing below-average scores on diagnostic achievement tests in the area of their 
LD. 

10. When applicants request testing accommodations, it is also helpful to review their 


history of taking other timed standardized tests, and whether they tested with or without 
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accommodations. A consistent history of receiving accommodations throughout one’s 
educational history is evidence that generally supports the need for such accommodations. 
Conversely, past performance on such tests where the applicant did not receive accommodations 
provides evidence regarding the individual’s ability to read, concentrate and think in the specific 
context of taking a standardized test and may support the conclusion that accommodations are 
not needed. 

1]. In Ms. Ramsay’s case, two important pieces of information in her record are her 
score reports from the Medical College Admission Test (MCAT) and the ACT. 

12. The MCAT is a rigorous admission test taken by those applying for entry into 
medical school. The test has a strict time limit, and Ms. Ramsay took the test without any 
accommodations. One of the MCAT sections, ““Verbal Reasoning,” involves reading passages 
and answering questions about the passages under the applicable strict time limit. According to 
the documents that I reviewed, Ms. Ramsay’s Verbal Reasoning score on the MCAT fell in the 
67th percentile — better than most medical school applicants taking that test (a group that is well 
above-average to begin with, compared to the genera] population). 

13; Similarly, according to the documents that I reviewed, Ms. Ramsay reportedly 
performed well above the average range (between 27 and 30) on the ACT without 
accommodations. 

14, Ms. Ramsay offered the following explanation for her performance on the MCAT 
and ACT without accommodations in her Personal Statement to NBME: 

Because reading and writing are such tedious and draining processes for me, I avoid both 

as much as possible. I was able to do this strategically for some prior standardized tests 

like the ACT and MCAT because the tests were designed so that many of the questions 


could be answered without reading the whole question. For the ACT, I was not able to 
read all of the questions and could not accurately demonstrate my knowledge. 
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Additionally, due to the guessing penalty, ] had to leave the questions I was not able to 
read unanswered. However, because most of the questions required little reading to find 
the answers, I was able to answer enough questions to achieve an acceptable score. 
Likewise, for the MCAT, many of the questions could be answered without reading and 
gathering information from the passages, so I knew to answer passage-independent 
questions first, and then used any time left to try to read the passages with the most 
unanswered questions remaining. Being able to skip much of the reading made [it] 
possible for me to correctly answer enough questions to achieve an acceptable score. 
lis: Respectfully, based on my clinical and research experience and general 
awareness of the content of the MCAT and ACT examinations, this explanation is not credible. 
Although it is common for students to read test questions and answer options first and then 
search for relevant information in the corresponding passage, this stil] requires a significant 
amount of reading under time-pressured conditions. Without reading at least a substantial 
portion of the passages, it is highly unlikely that an examinee could answer many questions 
correctly. It is also my understanding that the test items in the MCAT Verbal Reasoning section 
generally ask for students to identify or interpret themes, perspectives, and arguments from a 
passage. In my opinion, an cxaminee could not consistently find the correct answers to questions 
in this section of the test without referencing the passage. Finally, although Ms. Ramsay refers to 
her ACT and MCAT scores as “acceptable,” her performance on the ACT was in fact better than 
the vast majority of her peers, and her MCAT performance was better than that of most medical 
school applicants—a high-achieving group to begin with. These test scores, obtained without 
accommodations, are not consistent with someone who is unable to read and comprehend text 
under time pressure. 
16. Because learning disabilities are neurologically based, lifelong impairments, they 


would be expected to cause significant problems in school during childhood. No records were 


submitted to NBME showing that Ms. Ramsay experienced difficulties in school. Her evaluator, 
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Dr. Robert Smith, reported reviewing Ms. Ramsay’s report cards for grades K, 2, 3, 4, 5, and 6 as 
well as her high school and college transcripts, and concluded that “the available school records 
do not clearly reflect academic struggles in elementary, middle, or high school.” (Evaluation at 
2, 29). Ms. Ramsay and her mother apparently reported that Ms. Ramsay received informal 
accommodations some of the time in school and specialized help from the family at home, but 
there are no records of this, and it is not clear why or how often informal accommodations were 
provided (if they were in fact provided). , 

17. According to the records submitted to NBME, Ms. Ramsay also completed 
diagnostic evaluations in 2014, 2017, and 2018. 

18. A key indicator of learning disabilities is academic skills that are significantly 
below average. According to the documents that J reviewed, in the 2014 and 2017 evaluations, 
Ms. Ramsay’s evaluators did not perform comprehensive assessments of her academic skills and 
did not adequately evaluate her academic skills under time-pressured conditions. Nevertheless, 
all of her academic skills scores as measured in those evaluations were in the average range or 
above. 

19. According to the documents that I reviewed, after Ms. Ramsay’s request for 
extended time accommodations was twice denied by NBME, she underwent another diagnostic 
evaluation in 2018 with Dr. Robert Smith. During that evaluation, she was given several 
measures of academic skills that were time-pressured, and her scores reflected low performance 
in several areas. I understand that Dr. Smith is emphasizing in this litigation specific results 
including the following: 

a. An Oral Reading Fluency score in the Ist percentile on the Wechsler Individual 


Achievement Test-3rd Edition (WIAT-IID. 
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b. A Reading Rate Cluster score of 66 at the 1st percentile on the Woodcock Johnson IV 
Tests of Achievement (WJ4). 

c. A Gray Oral Reading Test-5th Edition (GORT-5) Fluency score at the 2nd percentile. 

20. Respectfully, these scores are not credible. These extremely low scores would 
superficially suggest that Ms. Ramsay’s reading skills are worse than those of almost anyone else 
(except for 1 or 2% of the population). Reading skills at that level are fundamentally 
contradicted by Ms. Ramsay’s academic history and her performance on standardized tests such 
as the ACT and MCAT. 

21. On the timed reading comprehension task from the Nelson-Denny Reading Test 
(NDRT), Ms. Ramsay’s score was at the 2nd percentile, at the estimated level of a child in eighth 
grade. Respectfully, Dr. Smith appears to have been inappropriately credulous by accepting Ms. 
Ramsay’s NDRT score as valid and by his claim that Ms. Ramsay can employ special strategies 
to perform well on the extremely challenging MCAT but not on the NDRT, a test developed to 
be accessible even to high school students. 

22. In my opinion, the 2018 testing data reported by Dr. Smith regarding Ms. 
Ramsay’s academic skills under timed conditions are not credible. They are squarely 
contradicted by Ms. Ramsay’s average and above average scores on the ACT and MCAT, with 
no accommodations, and by her apparent excellent grades in high school and in college (even 
before documented accommodations were provided in the latter). Ms. Ramsay’s performance on 
the ACT and MCAT reflects her ability to access timed, unaccommodated, high-stakes 
examinations that require reading abilities under real-world conditions. The scores that Ms. 
Ramsay obtained on the ACT and MCAT would not be obtained by someone with timed reading 


comprehension skills typical of a student in elementary or middle school. 
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23. According to the documents that I reviewed, Dr. Smith argues that the diagnostic 
test scores that Ms. Ramsay obtained during his evaluation can be trusted because she performed 
well on the Test of Memory Malingering (TOMM). The TOMM, however, was developed to 
identify people feigning or exaggerating memory problems, not to identify people working 
slowly on academic tests or reporting more ADHD symptoms than they actually experience. 
The TOMM is not designed to measure speed, so a client may do very well on the TOMM while 
still obtaining scores on timed diagnostic tests that are not reflective of full effort and motivation. 
Respectfully, Dr. Smith’s reliance on the TOMM performance apparently led him to be far too 
credulous of Ms. Ramsay’s evaluation data, especially given the stark contrasts between her real- 
world performance in school and on the ACT and MCAT compared to her performance during 
his evaluation. 

24. Performance Validity Tests (PVTs) are assessment tools that are designed to 
ensure that a client (here, Ms. Ramsay) is putting forth sufficient effort and appropriate 
motivation during an evaluation. There are PVTs other than the TOMM that Dr. Smith could 
have administered to provide a more relevant measure of Ms. Ramsay’s motivation in taking her 
2018 diagnostic tests. Some PVTs are designed to measure speed, which would specifically 
address the situation in which the individual is being evaluated because he or she is seeking 
extended time accommodations. Dr. Smith did not administer any of these types of PVTs. 

Ms. Ramsay’s ADHD Diagnosis 

25. The current official diagnostic criteria for ADHD require that someone have 
unusually high levels of symptoms of inattention and/or hyperactivity/impulsiveness that begin 
in childhood (by age 12), occur across settings, and interfere with real-world functioning. In 


addition, the symptoms should not be better explained by a different disorder (e.g., an anxiety 
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disorder). Typically, young adults with valid ADHD diagnoses can point to evidence of their 
disorder that includes ratings of their symptoms by other parties who know them well (e.g., 
parents, friends, significant others), documented problems in school (e.g., low grades, problem 
behavior, or difficulty completing tasks and complying with teacher requests), and significant 
difficulties with current everyday life responsibilities that most people in the general population 
can successfully perform. 

26. According to the documents that ] reviewed, there is not clear, consistent evidence 
of ADHD from Ms. Ramsay’s clinical evaluations. Ms. Ramsay also has not provided real- 
world records (e.g., school records, teacher comments, work evaluations) showing significant 
ADHD symptoms or related functional impairment in school or work settings. 

27. Dr. Smith diagnosed Ms. Ramsay with ADHD in his 2018 evaluation. There is, 
however, no objective evidence that Ms. Ramsay “has a long history of inattention, distractibility 
and hyperactivity that have significantly interfered with academic functioning since early 
childhood,” as Dr. Smith states in his report. (Report at 28). As discussed above, there is no 
objective evidence in the record that Ms. Ramsay experienced any interference in any of her 
academic functioning. The limited records that were provided instead reflect consistent and 
strong academic functioning. 

28. | Beyond academic problems, I would expect someone with untreated ADHD (Ms. 
Ramsay was not diagnosed with ADHD as a child) to exhibit significant impairment in social 
and everyday life settings as a child. Ms. Ramsay has claimed such impairments and her mother 
also made such claims, but there is no objective record of such impairment. When Ms. Ramsay 
was a child in the 1990s, ADHD was a well-known condition. I would expect there to be a 


record of consultations with a physician or mental health practitioner during childhood given the 
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level of impairment during this time now reported by Ms. Ramsay and her mother. But there is 
no such record here. 

29. In her 2018 evaluation, after having been denied accommodations by NBME, Ms. 
Ramsay claimed to have almost every possible symptom of ADHD, and her mother and fiancé 
also described her as having many symptoms of ADHD, well above the clinical thresholds for 
the disorder. I do not find these reports to be credible, given the lack of objective evidence of 
any issues of inattention or distractibility in school or other settings during Ms. Ramsay’s 
primary and secondary school years (remembering that ADHD is a neurodevelopmental disorder 
with childhood onset), and the discrepancy between these reported symptoms and the lack of 
objective records showing poor performance as an adult in real-world settings where most people 
in the general population can perform well. 

30. According to the documents that I reviewed, on a computerized test of ADIJD 
symptoms that Dr. Smith administered to Ms. Ramsay (the [VA+Plus Continuous Performance 
Test), her performance was extremely poor. The test generates many scores, and for each score, 
average performance is 100, and the vast majority of people (about 98%) obtain scores of 70 or 
above. All of Ms. Ramsay’s scores from this test mentioned in Dr. Smith’s report are below 70. 
(Report at 12-14). This is a highly unusual result, suggesting much worse performance than I 
would expect even if someone had verified ADHD. When Ms. Ramsay took a similar continuous 


performance test in 2017 as part of her evaluation with Dr. Lewandowski (the Conners 


' Continuous performance tests (CPTs) administer a series of game-like tasks that are designed to 
measure an individual’s ability to maintain attention over time and carefully choose when to 
respond and when not to respond to visual or auditory stimuli. For example, one CPT task 
flashes a series of digits, one at a time, on an electronic display, and the examinee is instructed to 
press a button every time a “1” is followed by a “9.” The test machine records the number of 
correct responses, incorrect responses, and failures to respond. 
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Continuous Performance Test, Third Edition), her scores were all in the normal range, with the 
exception of one mildly abnormal score. Dr. Smith did not address this performance discrepancy 
in his report. 

Disabilit 


» Status and Testing Accommodation Needs 


31. As discussed above, there is insufficient credible evidence that Ms. Ramsay has a 
learning disability or ADHD. For similar reasons, there is insufficient evidence that Ms. Ramsay 
is disabled within the meaning of the Americans with Disabilities Act. 

32. Individuals who are substantially limited in a major life activity due to an LD or 
ADHD generally have extensive documentation in their academic and/or employment histories, 
and in their medical records, reflecting such substantial limitations, because both categories of 
impairment have childhood onsets. There are many such students in our schools today with 
learning disabilities and/or ADHD, and they commonly have school records from early grades 
forward that show the extent of their skill deficits (in reading, writing, or math) and/or behavior 
problems. Jt is typical for students with a reading disorder or other LD and students with ADHD 
to have an historical record of their disability and resulting impairment. 

33. Here, there is insufficient evidence that Ms. Ramsay is substantially limited in her 
ability to read or engage in any other activity that is relevant to taking the USMLE, when she is 
compared to most people in the general population, at least with regard to LD/ADHD issues. 
There are no historical school or work records reflecting such limitations. Although at times Ms. 
Ramsay has obtained scores during diagnostic evaluations that would superficially suggest 
possible substantial limitations, those scores (and other evidence from the diagnostic evaluations) 
are not supported by—and are often inconsistent with—other important evidence, including her 


performance on real-world timed tests that required significant amounts of reading. 
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34, There is also insufficient evidence that Ms. Ramsay requires any accommodations 
to access the USMLE, at least due to LD/ADHD issues (as opposed to the physical conditions 
that she mentions in her documentation). Given her performance on other, similar high-stakes 
standardized tests, including the ACT and the MCAT, there is insufficient credible evidence of 
deficits in Ms. Ramsay’s access skills (e.g., timed reading comprehension and concentration) 
relative to most people in the general population, that would make accommodations appropriate. 

35. Although it may seem puzzling for evaluators to ignore real-world evidence that 
suggests diagnostic test scores to be untrustworthy, research has shown that many evaluators 
view their role as helping a client to secure accommodations.” This sometimes results in 
evaluators focusing on specific diagnostic results in their reports while de-emphasizing or 
ignoring other results, dismissing real-world academic and standardized testing performance for 
reasons that are not credible, or failing to evaluate whether a client is attempting to maximize his 


or her performance when being evaluated. 


I declare under penalty of perjury that the foregoing is true and correct. Executed on 


Benjamin J. jl Ph.D. 


August 30, 2019. 


? See Gordon, M., Lewandowski, L., Murphy, K., & Dempsey, K., “ADA-based 
accommodations in higher education: A survey of clinicians about documentation requirements 
and diagnostic standards,” Journal of Learning Disabilities, 35(4), 357-363 (2002). For a more 
recent study with similar findings, see Harrison, A.G., Lovett, B.J. & Gordon, 

M., “Documenting disabilities in postsecondary settings: Diagnosticians’ understanding of legal 
regulations and diagnostic standards,” Canadian Journal of School Psychology, 28(4), 303-322 
(2013). 
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Review of Accommodation Request 


Applicant Name: Jessica Ramsay 
Date of Birth: | 

Date of Review: December 25, 2018 
Reviewer: Benjamin J. Lovett, Ph.D. 


This review concerns Jessica Ramsay, who has requested accommodations on Step 1 of the 
USMLE, on the basis of ADHD, learning disabilities in reading and writing, migraine headaches, 
and a clotting disorder. Based on prior requests, the NBME has already granted her additional 
break time over a two-day test administration, a private room, and permission to read aloud to 
herself. However, she is continuing to also request 100% extended time. She has a history of 
formal accommodations in medical school and part of college, but not on admissions tests such 
as the ACT and MCAT. She claims to have received informal accommodations in her K-12 
schooling. 


T have now reviewed the following documents in Ms. Ramsay’s file: 
e Completed application forms and personal statements 
Records showing eligibility for accommodations in medical school and in part of college 
A completed verification form for ADHD, used by her college disability services office 
Other documents from applications for accommodations in medical school and college 
Transcripts from high school and college, and a record of performance in medical school 
A signed affirmation of qualifications for the medical school program 
Score reports from NBME exams taken during medical school, including the Step ] exam 
A score report from the MCAT 
Materials from a 1997 perceptual skills evaluation, including follow-up notes 
Correspondence (letters and e-mails) between Ms. Ramsay and NBME 
Reports from diagnostic evaluations conducted in 2014, 2017, and 2018, along with 
addenda and information about evaluator credentials 
Letters from an attorney representing Ms. Ramsay 
e Letters from a medical school administrator, a primary care provider who also served as a 
medical school instructor/mentor, and a psychiatry department faculty member at her 
medical school 


Briefly, I believe that there is insufficient evidence to support the diagnoses of learning 
disabilities or ADHD, or to support any accommodations based on these disorders. I will not 
comment on Ms. Ramsay’s reported diagnoses of headaches and a clotting disorder, due to 
inadequate specific expertise on these points. 


1. Without any accommodations, Ms. Ramsay obtained MCAT scores that were in the 
average range or above, relative to a group (i.e., medical school applicants) that is already 
well above average in academic skills, compared to the general population. Similarly, 
Ms. Ramsay reportedly obtained ACT scores well above the average range (between 27 
and 30) without accommodations. She reports an unusual explanation for these scores: 
that she didn’t read a significant amount of the text on these tests, answering the 
questions without reading the information that the questions were based on. But this does 
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not make sense. It is common (typical, even) for students to read test questions and 
answer options first and then search for relevant information in a passage. But this still 
involves a significant amount of reading under time-pressured conditions, And without 
such reading, it is often impossible to answer questions. For instance, Ms. Ramsay 
performed better than most medical school applicants on the MCAT Verbal Reasoning 
section, a test of timed reading comprehension. It is my understanding that the test items 
on this section generally asked for students to identify themes, perspectives, and 
arguments from a passage, meaning that there is no way to find the correct answer 
without referencing the passage. I am extremely skeptical that Ms. Ramsay possesses a 
special way of answering ACT and MCAT items without actually reading relevant text, 
and it is disappointing that her credulous advocates have accepted her explanation. 


Learning disabilities and ADHD would be expected to cause very significant problems in 
childhood. No records have been submitted to NBME showing difficulties at school, and 
even one of Ms, Ramsay’s firmest advocates, her recent evaluator Dr. Robert Smith, has 
had to admit that “the available school records do not clearly reflect academic struggles 
in elementary, middle, or high school.” Ms, Ramsay and her advocates attempt to explain 
this away by claiming that she received informal accommodations some of the time at 
school and a great deal of specialized help provided via the family. Of course, there are 
no records of any of this, and it is not clear how often informal accommodations were 
provided. Interestingly, I note that before receiving accommodations in college, Ms. 
Ramsay’s letter grades were entircly in the A and B ranges, and she does not appear to be 
claiming to have received informal accommodations at her large public university, 
Beyond academic problems, I would expect someone with untreated ADHD to exhibit 
quite significant impairment in social and everyday life settings as a child. Ms. Ramsay 
claims such impairment, and during evaluations completed to secure accommodations, 
her mother has now recalled such impairment, but I am skeptical. If the impairment were 
half as significant as is now being claimed, why is there no record of such impairment 
being discussed with a physician or a mental health practitioner during childhood? When 
Ms. Ramsay was a child in the 1990s, ADHD was a well-known condition; it seems more 
than a bit odd that her mother (who reportedly has a graduate degree in education) did not 
consult professionals (at least as documented). In short, there is no evidence of real-world 
below-average functioning prior to accommodations being provided, and the explanations 
provided by Ms. Ramsay and her advocates are evasive and unpersuasive. 


Ms. Ramsay had gone to diagnostic evaluations in 2014 and 2017, and all of her 
academic skills scores during these evaluations were in the average range or above. 
However, the evaluators conducting these evaluations did not perform a comprehensive 
assessment of her academic skills, and specifically they did not really evaluate her 
academic skills under time-pressured conditions. After her request for extended time 
accommodations was twice denied by NBME, and she was likely under a great deal of 
pressure to pass Step 1 to move ahead in medical school (she was represented by an 
attorney by this point as well), she completed a final diagnostic evaluation with Dr. 
Robert Smith. During this evaluation, she was given several measures of academic skills 
that were time-pressured, and her performance was uniformly poor. Many of her scores 
suggested skills at the level of children in elementary and middle school, placing her 
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skills in the bottom 5% of the population. These scores are simply not credible, especially 
considering her average and above average scores on tests like the ACT and MCAT and 
her good grades in college before accommodations were provided. For instance, on the 
limed reading comprehension task from the Nelson-Denny Reading Test (NDRT), her 
score was at the 2”" percentile, at the estimated level of a child in eighth grade. But on the 
MCAT verbal reasoning section, which has an almost identical format, her performance 
was at the 67" percentile compared to other medical school applicants, That Dr. Smith 
took the NDRT score as valid suggests that he is inappropriately credulous. It is 
remarkable that he would claim that on the MCAT, Ms. Ramsay can employ special 
strategies to do well, but on a diagnostic test developed to be accessible to ninth grade 
students, she apparently cannot.' The 2018 diagnostic testing data regarding Ms. - 
Ramsay’s academic skills under timed conditions simply cannot be trusted; they are 
severely undermined by her real-world performance. 


4. Another discrepancy between real-world performance (at least as shown by objective 
records) and diagnostic testing is present with regard to ADHD symptoms, During the 
2018 diagnostic evaluation, conducted to help secure extended time accommodations 
after two denials and likely a great deal of pressure, Ms. Ramsay endorsed having almost 
every symptom of ADHD (far more than most adults with ADHD would endorse!), and 
her mother and fiancé also described her as having many, many symptoms, well above 
the clinical thresholds for the disorder. In addition, on a computerized test of ADHD 
symptoms, her performance in Dr. Smith’s evaluation was extremely poor, again much 
worse than would be expected even for most individuals with ADHD. Interestingly, on a 
very similar test the previous year, when she was not under as much pressure to secure 
accommodations, she did well; Dr. Smith never addresses this discrepancy, which would 
further undermine the results of his evaluation. And again, there are no objective records 
attesting to significant ADHD symptoms or impairment in real-world settings at any 
point in Ms. Ramsay’s life, 


5. Dr. Smith argues that the data that Ms. Ramsay provided during his evaluation of her can 
be trusted because she performed well on the Test of Memory Malingering (TOMM). 
The TOMM was developed to identify people feigning memory problems, not to identify 
people working slowly on academic tests or reporting more ADHD symptoms than they 
actually have. Dr. Smith’s apparent misunderstanding of the TOMM has led him to be far 
too credulous of Ms. Ramsay’s evaluation data, especially given the stark contrasts 
between her real-world performance and her performance during the evaluation. 


To summarize Ms, Ramsay’s documentation with regard to learning disabilities and ADHD, (a) 
there is no objective evidence of poor academic skills or significant ADHD symptoms and 
impairment in real-world settings where most people in the general population are expected to do 


' The contrast between the NDRT comprehension task and the MCAT verbal reasoning section is especially 
interesting because the former has been criticized for containing items that are easy to answer without reading the 
passages. In an experimental study, college students were able to often answer many items correctly when they were 
not even given the passages to read! See Coleman, C., Lindstrom, J., Nelson, J., Lindstrom, W., & Gregg, K. N, 
(2010), Passageless comprehension on the Nelson-Denny Reading Test: Well above chance for university 

students. Journal of Learning Disabilities, 43(3), 244-249. }f there is any test where Ms, Ramsay should have been 
able to do very well, at least when she is trying to do well, it is the Nelson-Denny comprehension task. 
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well, (b) Ms. Ramsay and her advocates attempt to explain away her good real-world 
performance using unpersuasive arguments, (c) the data from her 2018 diagnostic evaluation are 
not credible, (d) her 2017 and 2014 diagnostic evaluations did not involve the collection of 
sufficient data to justify any diagnoses, and (e) her ACT and MCAT performance suggests an 
ability to access tests without accommodations, at least based on neurodevelopmental disorders 
such as ADHD and learning disabilities which would have been present by the time that those 
tests were taken. Again, let me note that my analysis does not consider the reported problems 
with headaches and a clotting disorder. 


Benjamin J, Lovett, Ph.D. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
Plaintiff 


Vv. : CIVIL ACTION NO. 19-2002 
NATIONAL BOARD OF MEDICAL 
EXAMINERS, 
Defendant 


DECLARATION OF ROBERT D. SMITH, Ph.D., 
IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 


I, Robert D. Smith, declare as follows: 


‘li The facts in this Declaration are based on my personal knowledge, including my 


evaluation of the plaintiff, Jessica Ramsay described below, as well as my training and 


experience as a psychologist. A copy of my professional curriculum vitae is attached hereto as 


Exhibit A. 


2. As set forth in my curriculum vitae, I have earned the degrees of Bachelor of 


Science in Psychology from Central Michigan University (1972), Master of Arts in Psychology 


also from Central Michigan University (1974), and Doctor of Philosophy in Counseling 
Psychology from Michigan State University (1984). I completed a two year post-doctoral 


training program in neuropsychology through the Fielding Institute (now Fielding Graduate 


University, Santa Barbara CA) in 1999. I am licensed as a Psychologist by the Michigan Board 


of Psychology, License #6301003249. I have more than 25 years experience in conducting 
neuropsychological assessments of people with learning disorders and Attention-Deficit / 


Hyperactivity Disorder (“ADHD”). 
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3 Since 1994, I have worked as a Consultant at the Michigan Dyslexia Institute. In 
this position, I regularly conduct assessments of both children and adults with learning disorders 
including dyslexia, and ADHD. 

4. On September 25, 2018, I conducted a Neuropsychological Evaluation of Jessica 
Ramsay at the Michigan Dyslexia Institute in Lansing, Michigan. 

5. I subsequently prepared a written report of the Ramsay evaluation, which is 
attached hereto as Exhibit B. 

6. My evaluation and my report applied generally accepted standards for evaluation 
of mental disorders, as set forth in the Diagnostic and Statistical Manual of Mental Disorders, 5th 
Edition (DSM-5), published by the American Psychiatric Association, and the International 
Classification of Diseases, Tenth Revision, Clinical Modification (“ICD-10-CM”), which is the 
clinical modification by the National Center for Health Statistics (NCHS) for use in the United 


States of the International Classification of Diseases, published by the World Health 


Organization. 

ie As part of the Ramsay evaluation, I interviewed Ms. Ramsay and her mother Jerri 
Shold. 

8. As part of the Ramsay evaluation, I administered a number of standard 


assessment instruments including: the Adult ADHD-Rating Scale-[V With Adult Prompts; the 
Nelson-Denny Reading Test; the Wechsler Individual Achievement Test-Third Edition 
(WIAT-IID; the Woodcock-Johnson IV Tests Of Achievement (WJ-4) (Selected Subtests); the 
Gray Oral Reading Tests-Fifth Edition (GORT-5); and the Integrated Visual & Auditory 


Continuous Performance Test (IVA+Plus). 
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9. As part of the Ramsay evaluation, I also reviewed school records, and records of 
prior evaluations by Drs. Lewandowski and Mr. Livingston, Ms. Ramsay’s Personal Statement in 
support of her request to the National Board of Medical Examiners (“NBME”) for testing 
accommodations on the United States Medical Licensing Examination (““USMLE”), and other 
correspondence relating to the request for accommodations. These are listed at pages 1-2 of my 
Report. 

10. When I met with Ms. Ramsay on September 25, 2018, I was aware that she had 
previously made requests to NBME for extended testing time as an accommodation for the 
“Step 1” examination which is part of the USMLE, and that NBME had denied her request. 

Ms. Ramsay informed me that it was her belief that she needed extended testing time for this 
examination because of extremely slow reading speed. 

11. _—_ I also was aware that Ms. Ramsay had submitted evaluations by Dr. Lewandowski 
and Mr. Livingston in support of her prior requests to NBME. 

12. Before conducting the evaluation, I informed Ms. Ramsay that I did not know, 
until I carried out the assessment procedures, whether she actually had a learning disorder such 
as developmental dyslexia and/ or ADHD or that I would find additional evidence of dyslexia 
and ADHD beyond what Dr. Lewandowski and Mr. Livingston had found. 

Dyslexia 

13. The efficient reading skills of the non-impaired (non-dyslexic) adult reader reflect 
the acquisition and integration of multiple components and subskills. No single reading test 
measures these component reading skills. Leading researchers and specialists in the field of 
dyslexia, such as Sally Shaywitz, M.D., Bruce Pennington, Ph.D., and Robin Peterson, Ph.D., 


recommend that a comprehensive evaluation of a reading disorder such as dyslexia include tests 
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that are designed to measure these component skills needed for efficient, practical reading. The 
battery of reading tests I utilized to evaluate Ms. Ramsay reflect such a battery of tests. 

14. After I conducted the evaluation, I concluded, and stated in my report, that 
“Jessica’s pattern of reading scores is consistent with the pattern typically exhibited by dyslexic 
readers who have developed strategies to compensate for their reading impairment.” Report at 
26. Further, “She has been able to acquire an average level of reading comprehension skills 
when allowed sufficient time to employ compensatory strategies, but exhibits persistently 
impaired reading rate and reading fluency compared to other adults her age, as reflected in WJ-4 
Reading Rate Cluster, the GORT-5 Fluency and the Nelson-Denny Rate and Comprehension 
scores.” Id. at 26-27. 

15. I also considered the September 11, 2018 letter from Catherine Farmer, Psy.D., 
Director of Disability Services of NBME, which denied Ms. Ramsay’s requests for extended test 
time. A copy of Dr. Farmer’s September 11, 2018 letter is attached hereto as Exhibit C. 

16. Dr. Farmer stated that the 2017 evaluation by Dr. Lewandowski reported that 
Ms. Ramsay’s “reading, spelling and arithmetic are normal to above normal,.” Farmer letter, 
Exhibit C, at 2. A copy of Dr. Lewandowski’s report is attached hereto as Exhibit D. Although 
Dr. Farmer did not comment about any of Dr. Lewandowski’s specific results, the only measure 
of reading skills used by Dr. Lewandowski was the Wide Range Achievement Test-4th Edition 
(WRAT-4), which does not measure reading speed, reading fluency or the impact of these on 
comprehension. The USMLE Guidelines for Testing Accommodations specifically state that the 


Wide Range Achievement Test is not “considered acceptable if used as the sole measure of 
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reading ability or academic skills.” Consequently, the WRAT-4 is also insufficient to indicate 
the absence of a reading disorder. Since Dr. Farmer is employed by the NBME to review 
accommodation requests, I had assumed that Dr. Farmer would be aware that any WRAT-4 
scores would be an insufficient measure of the presence or absence of adequate reading skills. 
The WRAT-4 measure of “Reading” is an untimed simple test, which only measures one of the 
component subskills of reading and simply requires the examinee to read from a list of words, 
which allows for optimum use of compensatory strategies under untimed conditions. The 
WRAT-4 is therefore not a measure of speed, efficiency of word recognition or comprehension. 
The WRAT-4 Reading Test is simply a subtest that measures accuracy of single word 
identification under untimed conditions, which therefore allows for dyslexic reader to make 
optimum use of compensatory strategies. 

17. When I reviewed Dr. Lewandowski’s report, I found that he had administered the 
Wechsler Adult Intelligence Scale — 4th Edition (““WAIS-IV”) which showed that Ms. Ramsay’s 
WAIS-IV Processing Speed Index was at the 8th percentile, i.e., was greater than only 8 percent 
of same-aged individuals. See my Report at 29. In other words, this result indicates that only 8 
percent of same-aged individuals have a processing speed that is as low or lower than 
Ms. Ramsay. As discussed in my Report at pages 23-24, the designation of “average” and 
“below average” is arbitrary, and fails to recognize that clinical judgment is allowed, and should 
be used. The same is true with respect to general designations such as “normal” and “below 


normal.” 


‘ Found on the Internet (7/18/2019) at https://www.usmle.org/test- 
accommodations/guidelines.html#guidelines-learning-disorders. A prior online version of 
USMLE guidelines, quoted at page 27 of my Report, stated that “WRAT-4 is considered to be an 
insufficient instrument as the primary assessment of reading, writing, or math skills.” 
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18. Therefore, and to further address Dr. Farmer’s comments, I administered 
additional tests to Ms. Ramsay, in order to obtain additional information concerning her reading 
speed, reading fluency and comprehension. The results are described in detail in my report, and 
include the following: 

a. Ms. Ramsay's WIAT-III? Oral Reading Fluency was at the 1st percentile, 
i.e. greater than only 1 percent of same-aged individuals and far below 
average. Report at 16 and 18. 

b. Ms. Ramsay's WJ4° Reading Rate Cluster score of 66 was at the 1st 
percentile, and far below average. Report at 21. 

c. Ms. Ramsay's GORT-5* Fluency was at the 2nd percentile, and well 
below average. Report at 22. 

d. Ms. Ramsay "was only able to attempt 47% of the Nelson-Denny” 
Comprehension items during the standard time limit." Report at 30. 

19. In her February 14, 2019 letter denying Ms. Ramsay’s request for reconsideration, 
Dr. Farmer implied that these results, which she characterized as “exceptionally low scores,” 
were not “valid” or “credible” because Ms. Ramsay took other standardized tests without 
accommodations, namely the American College Test or “ACT,” a test which is used in the 
college admissions process, and the Medical College Admissions Test or “MCAT,” a test which 
is used in the medical school admissions process. February 14, 2019 letter (attached hereto as 


Exhibit E) at 2. As I stated in my report, the ACT and MCAT are not a scientifically validated 


* Wechsler Individual Achievement Test — 3d Edition. 
3 Woodcock Johnson IV Tests of Achievement. 

“ Gray Oral Reading Tests — 5th Edition. 

° Nelson Denny Reading Test. 
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diagnostic measure of reading skills. Report at 27. By contrast, the Wechsler Individual 
Achievement Test-Third Edition, Woodcock-Johnson IV Tests of Achievement, and Gray Oral 
Reading Tests-Fifth Edition are scientifically validated measures of overall reading and measures 
of component subskills designed by reading experts and the Nelson Denny Reading Test is a 
supplementary test specifically designed to measure component reading skills. 

20. [also stated in my report that the ACT and MCAT “scores [Ms. Ramsay] 
managed to attain are as much a reflection of the compensatory effects of her superior intellect 
rather than an absence of reading impairment.” Report at 27-28. However, her MCAT score 
was depressed by her reading disability and did not accurately reflect her true knowledge and 
ability, and thus limited her choice of schools and excluded her from consideration for 
admittance to a wider range of educational and career options. 

21. Dr. Farmer stated that “your evaluator appears to accept your exceptionally low 
scores on timed reading tests administered for the purpose of requesting test accommodations as 
valid and credible.” Farmer letter, Exhibit E, at 2. However, Dr. Farmer did not offer an opinion 
about why those scores were not valid and credible, but simply dismissed them as not being 
credible. Questions about the validity or credibility of scores are commonly attributed to less 
than optimum effort on the examinee's part. To address such questions, evaluations typically 
include administration of a so-called validity test as part of the battery of tests, which I did as 
discussed in the next paragraph, and which Dr. Farmer failed to consider. 

22. Thus, Dr. Farmer failed to consider that, as part of my evaluation, I administered a 
test called the “Test of Memory Malingering” or TOMM, which is a measurement of symptom 
validity. As stated in my report: 


The examinee is not informed as to the purpose of this measure and in fact 
was told that it measured an important memory component underlying 
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reading skill. The absence of indication of suboptimal effort on the 
TOMM is an indication that Jessica’s effort was not suboptimal. . . . 
Jessica’s overall demeanor and pattern of test scores reflect maximum 
effort on her part and it is concluded that her current test scores are an 
accurate measure of her functioning. 


Report at 23. Dr. Farmer’s letter does not mention or discuss the results of the TOMM. The 
results of the TOMM administered to Ms. Ramsay showed that Ms. Ramsay was making strong 
effort on not only the TOMM but also the other tests that I administered. In this regard, I also 
stated in my report that, “In the context of her request for accommodations due to a reading 
impairment, the reading and writing scores that are within the average range are inconsistent 
with poor effort from either conscious or unconscious intent. Jessica’s overall demeanor and 
pattern of test scores reflect maximum effort on her part and it is concluded that her current test 
scores are an accurate measure of her functioning.” Report at 23. 

23. In summary, and as stated in my report, my evaluation of Ms. Ramsay supports a 
diagnosis of Specific Learning Disorder with impairment in reading (developmental dyslexia): 
reading comprehension, severely impaired reading rate and fluent word recognition, 315.00 in 


DSM-5 and F81.0 in ICD-10-CM. 


Attention-Deficit/ Hyperactivity Disorder 


24. Part of the process for diagnosing ADHD in an adult is an interview with the 
person being evaluated, when possible in the presence of a partner and/or family member. As 
stated above, I interviewed Ms. Ramsay together with her mother. 

25. As stated in my Report, Ms. Ramsay stated during the diagnostic interview that 
she has exhibited 9 of 9 criteria associated with the “predominantly inattentive” presentation of 
ADHD, and 8 of 9 criteria associated with the “predominantly hyperactive-impulsive 
presentation of ADHD. Ms. Ramsay’s mother endorsed 8 of the 9 inattentive symptoms, and 6 


of the 9 hyperactive/ impulsive symptoms. Ms. Ramsay’s fiancé (who was not interviewed, but 
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did complete a checklist) endorsed 7 of the inattentive symptoms and 5 of the hyperactive/ 
impulsive symptoms. Report at 14-15. The DSM-5 requires only 5 inattention or 5 hyperactive- 
impulsive symptoms to be frequently and persistently present over the previous six months, in 
order to receive a diagnosis of ADHD. 

26. My interview with Ms. Ramsay and her mother, Ms. Shold, also confirmed that 
these symptoms of inattention, distractibility and hyperactivity were present since Ms. Ramsay’s 
earliest school years, which is also a DSM-5 criteria for ADHD. My interview with Ms. Ramsay 
and Ms. Shold, also confirmed that these symptoms were present in several different settings 
including home, school, and interpersonal relationships. See, e.g, Report at 28-29. Prior 
evaluations by Mr. Livingstone and Dr. Lewandowski also confirmed these symptoms. 

2h: I also administered the Integrated Visual & Auditory Continuous Performance 
Test (IVA+Plus), a computerized test of sustained attention and distractibility. As described in 
detail at pages 13-14 of my report, many of Ms. Ramsay’s IVA+Plus scores fell at the 1st 
percentile, which is far below average, and supports a diagnosis of Attention- 
Deficit/Hyperactivity Disorder Combined Presentation, 314.01 in DSM-5 and F90.2 in 
ICD-10-CM. 

28. Dr. Farmer’s letter does not mention or discuss the diagnosis of ADHD, except 
for the unexplained conclusion that Ms. Ramsay does not have “pervasive ADHD symptoms that 
limited any major life activity compared to most people in the general population.” Farmer letter 
at 2. I disagree. If Dr. Farmer’s conclusion is based on her comments about ACT and MCAT 
scores, then these tests also are not diagnostic measures of ADHD. 

29. Dr. Farmer’s letter stated, “[Ms. Ramsay’s] documentation with regard to learning 


disabilities and ADHD offers no objective evidence of impaired reading or pervasive ADHD 
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symptoms that limited any major life activity compared to most people in the general 
population.” Farmer letter, Exhibit E, at 2. Ample evidence was presented that Jessica exhibits 
most of the ADHD criteria and has done so for most of her life. The DSM-S states that 
symptoms “.. . interfere with, or reduce the quality of, social, academic, or occupational 
functioning. .. .” Dr, Farmer’s statement also ignores the recognition by Ohio State University, 
the Western Michigan University Medical School and multiple professional opinions that her 
symptoms significantly interfere with her functioning and that she required many 
accommodations, including extended time for tests. 

30. In addition, Ms. Ramsay’s accomplishments and scores on selective tests to which 
Dr. Farmer refers have been achieved through the mitigating effects of the compensatory test 
taking strategies she learned through test preparation courses and the mitigating effects of the 
ADHD medication she began in 2009. Substantial multiple and substantive objective evidence 
was offered, including my own report, that appears to have been rejected without credible 
explanation by Dr. Farmer. In my professional opinion, the information presented in my report 
and the clarifications presented in this Declaration present more than ample evidence for 
reasonable people to conclude that the accommodations Ms. Ramsay has requested are more than 
justified. 


* OK 


I declare under penalty of perjury that the foregoing is true and correct. 


Pe ee, wih ZIP -19 


Robert D. Smith, Ph.D. 


Dated: 7-/P-/9 
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Michigan 
Dyslexia 
Institute, Inc. 


Dyslexia Association of America 


A nonprofit organization serving children and adults with dyslexia 


NEUROPSYCHOLOGICAL EVALUATION 


For Learning Problems 


NAME: Jessica E. Ramsay 
AGE: 28 years, O months 
SEX: Female 

DATE OF BIRTH: 8/29/1990 
EXAMINATION DATE: 9/25/2018 

REPORT DATE: 11/6/2018 
EXAMINER: Robert D. Smith, PhD 
LICENSE: 6301003249 


Sources of Information: 
Interview with Ms. Ramsay and her mother, Jerri Shold 
TEST OF MEMORY MALINGERING (TOMM) 
ADULT ADHD-Rating Scale-IV with Adult Prompts 
NELSON-DENNY READING TEST 
WECHSLER INDIVIDUAL ACHIEVEMENT TEST-THIRD EDITION (WIAT-III) 
WOODCOCK-JOHNSON IV TESTS OF ACHIEVEMENT (WJ-4) (Selected subtests) 
GRAY ORAL READING TESTS-FIFTH EDITION (GORT-5) 
SYMPTOM CHECKLIST-90-REVISED (SCL-90-R) 
INTEGRATED VISUAL & AUDITORY CONTINUOUS PERFORMANCE TEST (IVA+PLUS) 


Records Reviewed 

The following records were made available at the time of this examination: 

Alan Lewandowski, PhD, FACPN Neurocognitive Consultation (10/25/2017) 

Alan Lewandowski, PhD, FACPN Neurocognitive Examination (12/7/2017) 

Alan Lewandowski, PhD, FACPN Graphs and Raw Data for Neurocognitive Examination (12/7/2017) 
Bruce Ruekberg, MD, letter supporting accommodations application (6/4/2018) 

Genesis Family Health Center summary of medical history and status (5/17/2010) 

The Ohio State University ADD/ADHD Verification Form (8/13/2010) 

Decision letters of Essential Abilities Committee Request for Reasonable Accommodations (2014-2017) 
USMLE Certification of Prior Test Accommodations (6/1/2018) 

Alan Lewandowski, PhD, FACPN ADDENDUM response for additional information requested by USMLE and 
NBME (9/2/2016) 


Visit us at www.dyslexia.net 


State Headquarters & 


‘ 7 etrolt Me rotes ; Northern Michigan Center St. Clair Center 
lecar ytary Center Detre - hetro¢ sates Abrams Teaching Laboratory ortbern Michig ente : € 
S Miller Road, 8-10 SW. bo Mile BR <29C : . 6slf ke Stree 3 S. Seventh Street 
it, MI 48507-1125 Berkley. MI 48072-1344 32 E. Shiawassee Sivect Harbor Springs, Mi 49740-1219 St, Clair, M1 48079-5043 
Lansing, MI 48912-1214 20.780) 
Fax (248) 6$8.0779 (517) 485-4000 Fax (231) 526-8677 Fax (810) 329-2927 
Fax (517) 485-4076 


EX 7-11 


Case: 20-1058 Document: 14-2 Page:772 Date Filed: 02/07/2020 


page 2 of 31-Jessica E. Ramsay 


David Overton, MD, letter supporting request for accommodations (4/12/2018) 

Personal Statement regarding need for accommodations (6/6/2018) 

NBME letter from Catherine Farmer, PsyD, regarding offered accommodations (9/11/2018) 
MCAT Score Report for exams taken (11/4/2011) 

Charles Livingston, MA, WAIS-IV score report (9/12/2014), report (9/22/2014), Addendum (9/12/2014) 
ACT Score Report (3/2007 & 10/2007) 

USMLE Step 1 Score Report (7/017) 

Review of report cards for grades K, 2, 3, 4,5, 6 

Review of high school transcript 

Review of undergraduate college transcript 

Review of letters from Dr. Mary Alice Tanguay, Therapeutic Optometrist (1/27/2000 & 12/1997) 


Reason for Referral 


Ms. Ramsay is currently on academic leave from her fourth year of medical school because she failed her 
initial United States Medical Licensing Exam (USMLE) Step 1, which is a requirement for continuing and 
completing her medical degree. She has formally been granted accommodations, such as extended time for 
tests and testing in a private room, during her undergraduate years at Ohio State University and at the 
Western Michigan University Homer Stryker, MD School of Medicine. Ms. Ramsay applied for the same 
accommodations from the National Board of Medical Examiners (NBME), which administers the USMLE, but 
was denied accommodations. She attempted the USMLE Step 1 without accommodations, but failed. She is 
appealing the NBME denial and sought this evaluation as part of her appeal. 


History and Interview Information 


Ms. Ramsay is currently living with her fiancé with whom she has lived for the past two years. She described 
her health as fair. She has several health conditions which are being appropriately medically managed. She 
had a deep vein thrombosis (DVT) the full length of her leg in 2016 and was later diagnosed with a clotting 
disorder. The DVT damaged the circulation in her legs, and sitting or standing for long periods causes painful 
swelling in her legs. Her vision is normal and was screened in August 2014. No hearing problems were 
reported and her hearing was evaluated in 2015. Ms. Ramsay was born in Texas. Her family moved to 
Michigan when she was 10 years of age. Her father is 57 years old, employed in sales, with a bachelor’s 
degree. Her mother is 68 years old and is a retired art educator with a bachelor’s degree in art education and a 
master’s degree in education. She has two adopted brothers, ages 24 and 20. There is no history of substance 
abuse or severe psychological problems. Ms. Ramsay has had frequent headaches since she was very young, 
which her mother described as occurring during and after school as early as kindergarten. Beginning in third 
grade, she started having daily migraine headaches with blind spots, nausea, and hypersensitivity to light, 
sound and temperature, which was attributable to the mental strain from reading and writing for extended 
periods of time. Subsequent treatment over that next year reduced the frequency of migraines, but she has 
continued to experience migraine symptoms throughout her academic career. 
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Ms. Ramsay's mother had no problems or complications during pregnancy and Ms. Ramsay had no birth 
complications when born. There were no problems during her infancy/toddler period. Ms. Ramsay is 
ambidextrous, but was originally left handed. Her kindergarten teacher made her use her right hand, which 
was common practice at that time. When home she would use her left hand, but gradually switched to 
primarily using her right hand for writing tasks. She does many activities with her left hand and frequently 
switches back and forth. 


For leisure activities Ms. Ramsay socializes with friends and family, plays sports and works out. She enjoys 
camping, hiking, art, hunting, archery, soccer, running, volleyball, watching football, dance, yoga, and weight 
training. 


Ms. Ramsay reported that she tries very hard to succeed at schoolwork. She generally likes herself, though she 
indicated she is anxious and worried about her future because of having to suspend medical school. She has 
difficulty falling asleep, but sleeps six to eight hours a night. Her appetite is normal. She has several close 
friends she can confide in. She is often restless or fidgety and restless. She typically avoids anything that 
involves waiting. She often makes careless mistakes. Ms. Ramsay often has difficulty getting organized and 
finishing what she starts. She often has difficulty concentrating on one thing for very long. She is often easily 
distracted; she tends to forget what she is supposed to do and often loses her personal belongings. 


Ms. Ramsay stated that she has marked difficulty sustaining attention, especially for extended periods, is very 
easily distracted by sounds, movement, and flashes of light, as well as her own thoughts and sensations. These 
distractions make it difficult to complete tasks that require sustained mental effort, such as thinking, 
maintaining conversation, remembering obligations and assignments, getting organized, staying on track, and 
completing tasks and projects. For example, she reported that when voting in an election she has difficulty 
reading and comprehending proposals she is trying to vote on. She often forgets where she put things such as 
her wallet, keys, assignments, phone, and legal documents. She also indicated that she is impulsive, has 
difficulty waiting, including for her turn in conversations. She unintentionally interrupts others, or blurts out 
her thoughts before fully thinking them through or appropriately filtering them for the situation. It is very 
difficult for her to focus on one idea at a time and she jumps quickly from one thought to another. She 
frequently forgets things she needs to do, forgets instruction, forgets what someone just said to her, and loses 
her train of thought when talking. 


During exams and when reading, she will get lost in unrelated thoughts and loses track of what the questions 
are asking. She often unintentionally completes only part of the question in an exam. Consequently, she tries 
to compensate by reading and rereading the question aloud and double checking her answer selections. She 
also is very restless when sitting is required and constantly needs to be moving around or doing something. 
When expected or required to sit for prolonged periods, she becomes very restless and fidgety, doodles on 
papers, picks at her hair or clothes, and messes with objects within reach, which can be disruptive to others 
around her and has caused others at school to complain. Not being able to sit still for extended periods 
interferes with her ability to study, work on assignments, maintain professional behavior at work, and watch 
television to relax at home. Consequently, she typically needs to take frequent breaks from these activities to 
walk around and do something else to help manage her restlessness. Having to perform tasks that require 
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sustained mental effort often results in migraine headaches and associated blind spots, which affect her ability 
to see and read. The headache itself, along with the associated nausea and hypersensitivity to light, sound, 
and temperature, exacerbates her difficulty sustaining attention and ability to read, think, process, and answer 
questions. 


School History 

Ms. Ramsay (Jessica) has a history of academic struggle that began from her first days in school and has 
consistently required accommodations such as extended time on tests and assignments, altered grading 
schemes, frequent breaks, and a private space for testing and completing classwork in order to compensate 
for distractibility, impaired attention and concentration, impaired reading comprehension, impaired reading 
speed, and hyperactivity. 


Jessica’s mother, Jerri Shold, recalled having difficulty learning to read when she was in kindergarten (in 1955) 
and early elementary school and was concerned that Jessica may have similar difficulties. The parenting books 
Ms. Shold read all recommended beginning sight words early, so Ms. Shold started working with Jessica during 
her preschool years up until it was time to start kindergarten. When Ms. Shold applied the sight word 
programs at home, Jessica could correctly identify letters if her mother pointed at specific letters within a sight 
word. She could repeat the word correctly when first read aloud by her mother, and could use the word 
correctly in a sentence. However, when later presented with the same sight words, Jessica could not 
recognize the sight words she had been previously exposed to no matter how many times her mother went 
through the words with her. Ms. Shold tried all the different methods suggested by these sight word 
programs, but the words didn't mean anything to Jessica. When Jessica was about four years old, the pre- 
school she was enrolled in (Prince of Peace) did some developmental and IQ testing to assess whether she was 
ready to start kindergarten. The evaluation showed that she was intelligent and was mentally ready to start 
kindergarten, but noted that when shown simple images she had trouble copying them correctly. It was 
concluded that Jessica’s fine motor skills were not at the level of a five year old. Ms. Shold and her preschool 
teachers thought her fine motor skills were advanced for her age. Based on the testing, Jessica was put into 
kindergarten for half the day, and then went back to preschool for the remainder of the day, five days a week. 
Her teachers reported that Jessica still was not really grasping the sight words at that point, though she was 
doing fine in everything else. 


Ms. Shold recalled that when she had her own difficulty learning to read she was sent home with packets to 
help her work on phonics and reading. Ms. Shold believed that this extra help with phonics made a big 
difference for her, so she wanted Jessica to have the foundation of phonics so that she would be able to break 
words down and sound them out if she didn’t recognize them. None of the public schools in her area used a 
phonetic reading program to teach reading. Consequently, Jessica’s mother identified a private school that 
used a phonics-based reading program (Sunset Oaks Academy) and transferred Jessica there, where she was 
enrolled in fulltime Kindergarten. Ms. Shold believed the phonetic reading program was important for Jessica 
to progress and also thought the smaller class sizes would allow Jessica to receive more one-on-one reading, 
spelling and writing instruction than Jessica would receive in the public school system. 
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Jessica attended the Sunset Oaks Academy and received extensive individual instruction in reading, spelling 
and writing through the phonics-based program from Kindergarten through the second grade. Jessica 
received informal accommodations of a separate quiet space and extra time to complete tests and 
assignments. In third grade she transferred to the Carrollton-Farmers Branch Public School System when the 
family moved. Jessica attended the Carrollton-Farmers Branch Public Schools through the fifth grade. Jessica 
still struggled with reading, writing, and spelling when compared to her peers and her mother informed her 
teachers about her history and what prior teachers had done to help Jessica. 


Jessica and her mother, Jerri Shold, also reported that beginning in her earliest school years and continuing 
through elementary school and beyond, Jessica had severe problems in the following areas: making many 
mistakes in her schoolwork, sustaining attention during tasks or activities, finishing schoolwork and tasks at 
home, organizing tasks, disliking or procrastinating on tasks that required sustained mental effort, losing 
things needed for task completion, being easily distractible, being forgetful in daily activities, fidgeting, not 
staying seated when expected, and not waiting or taking turns. Throughout elementary school, Jessica’s 
teachers verbally commented to Ms. Should that Jessica was very bright, but a slow reader who often forgot 
to turn in completed assignments. 


It has always taken Jessica significantly more time and effort to study and complete assignments than other 
students. For example, she recalled that friends would become frustrated with her when she would not join 
them for recreational activities because she would typically be working on homework until bedtime (often 
past midnight), while her friends completed their homework in the early evening and were free for leisure 
activities. Ms. Shold confirmed that this was typical of Jessica’s evenings from early elementary school through 
graduation from high school. Her first, second, third and fourth grade teachers noticed that Jessica had 
difficulty with reading, spelling and writing, and each teacher provided extra individual but informal remedial 
reading, spelling, and writing instruction during those grades. 


Jessica’s second grade teacher was concerned enough to recommend that her vision be tested. Jessica was 
referred to Dr. Mary Alice A. Tanguay, a therapeutic optometrist, who performed visual-perceptual skills testing 
and found significant deficits in Jessica's visual spatial relationships, visual discrimination, and visual memory. 
Jessica subsequently received visual perceptual skills training from Dr. Tanguay, though Jessica’s school 
functioning did not improve. Ms. Should, who has a master’s degree in education, also worked nightly to 
remediate Jessica’s reading, writing and spelling problems throughout elementary school. She regularly 
reviewed Jessica’s work in middle and high school, as well as her essays throughout college and for medical 
school applications. Jessica’s parents did not pursue an evaluation for her learning problems because her hard 
work in the evenings and the informal accommodations she received masked the degree of academic struggle 
she experienced. 


Jessica managed to get good grades during her elementary, middle and high school years with the aid of these 
accommodations, which were provided on an informal basis. While Jessica’s elementary, middle school and 
high school records do not reflect the struggle she reported, the early onset and chronic struggle that 
necessitated the accommodations, her teachers’ verbal descriptions of Jessica’s difficulty, and her mother’s 
remedial efforts were corroborated by her mother. 
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Jessica graduated from high school in 2008 with a 3.75 grade point average. Because she did not have any 
type of formal diagnosis or accommodations, she did not know about the possibility of accommodations such 
as extended time and did not apply for or receive any type of accommodations when she took the ACT 
entrance exam for college. 


During her freshman undergraduate year at Ohio State University, her compensatory strategies were 
overwhelmed by academic demands and her personal life. She experienced pronounced difficulty maintaining 
attention during tasks and activities, repeatedly misplaced things, lost track of completed assignments, made 
seemingly careless mistakes in her work, often misunderstood test questions and assignment directions and 
could not organize her tasks and activities. She spent increasingly more time on her schoolwork trying to 
compensate for these difficulties and neglected other important tasks, such as paying bills, cooking, cleaning, 
or engaging in leisure, recreational, social activities and sleep. 


Jessica subsequently consulted her primary care physician, Dr. Allen Smiy, who diagnosed her with ADHD on 
March 24, 2009, and began pharmacological treatment. Jessica applied to the college’s Office of Disability 
Services (ODS) and Dr. Smiy completed the Ohio State University ADD/ADHD Verification Form on August 13, 
2010, which identified a DSM-IV diagnosis of ADHD, Inattentive Type and stated that Jessica often exhibited 
the DSM-IV inattention symptoms of having difficulty sustaining attention in tasks or other activities, having 
difficulty organizing tasks and activities, avoiding or disliking tasks that required sustained mental effort, being 
easily distracted by extraneous stimuli and being forgetful in daily activities. Jessica was approved by Ohio 
State University (OSU) to formally receive the accommodations of priority class scheduling, access to an 
assigned Office of Disabilities Services advisor, 50% additional testing time, a distraction reduced testing 
space, ear plugs for all quizzes or tests, supportive materials such as scrap paper for notetaking, colored 
pencils and highlighters to reword and draw diagrams on test questions for better understanding. 


Jessica graduated from Ohio State University in 2012 with a 3.56 grade point average. With these formal 
accommodations, Jessica was better able to compensate for her inattention, distractibility, hyperactivity, and 
difficulties in reading and writing. However, there were still many tests that required a large amount of 
reading and/or writing that Jessica was unable to complete because there was still not adequate time for her 
to read all of the questions and/or write sufficient responses, though she understood the material being 
tested. In these instances, Jessica reached out to her professors about this continued struggle, and often her 
professors provided additional informal accommodations such as altered grading schemes or more time to 
complete unattempt portions, to allow Jessica to achieve a grade that better represented her competency. 


Jessica did not find out that applying for accommodations for the MCAT was even a possibility until, near the 
end of her MCAT prep course through Princeton Review, one of the course instructors mentioned it while 
discussing Jessica’s difficulty with reading. Jessica was advised not to apply or take the MCAT with 
accommodations unless she was unable to achieve an acceptable score after multiple attempts because her 
score report would show that she had received accommodations and that would hurt her chances of getting 
offered interviews. Jessica then made an appointment with her advisor at the OSU Office of Disability Services 
(ODS) to verify the possibility of receiving accommodations and the affect it would have on her application. 
Jessica’s ODS advisor cautioned against taking the MCAT with accommodations for the same reason and also 
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explained that, while Jessica had adequate documentation from her initial diagnosis by Dr. Smiy to qualify for 
accommodations through OSU, the AAMC would likely require a full neuropsychology evaluation which would 
be expensive and was unlikely to be completed in time to apply for accommodations before her scheduled 
MCAT exam. 


Because Jessica receive advice against receiving appropriate accommodation from multiple informed sources, 
she decided to try the MCAT without accommodations. When she took the exam, she relied on strategies 
suggested by her Princeton Review instructors in addition to her own established methods to compensate for 
her ADHD and difficulties with reading and writing. Like she had done for prior standardized tests, her 
Princeton Review instructors suggested that Jessica not read the passages until she had first answered all the 
questions she could without reading the passage. Only then with any remaining time, she could go back and 
try to answer the passage-dependent questions starting with the shortest passages. Finally, with the last 
minute, it was recommended that she randomly fill in answers to any questions she wasn’t able to get to. 
Using this strategy, Jessica was able to obtain a good score in the 79" percentile (30M) of students who take 
the exam. This, however, was not the exceptional MCAT scores that would have been expected with her 
intelligence and understanding of the material. Jessica’s performance on the MCAT component sections 
reflected her relative weakness specific to reading tasks with a Verbal Reasoning score at the 67" percentile, a 
Physical Sciences score at the 79" percentile and a Biological Sciences score at the 88" percentile. 


Jessica applied to fourteen medical schools the first year after taking the MCAT and was only offered one 
interview, but was not accepted. The next year she again applied to twenty-five schools and received only two 
interviews. She was placed on a wait list for two schools, one of which, Western Michigan University, 
ultimately accepted her. Jessica believes that because she took the MCAT under standard time and with no 
accommodations for her ADHD, her modest MCAT score did not reflect how much she knew in the three 
component areas of Physical Sciences, Biological Sciences and Verbal Reasoning. If Jessica had been able to 
take the MCAT with appropriate accommodations, she likely would have achieved a much higher score that 
more accurately represented her intelligence, understanding of the material, and ability to apply the 
information. 


Once accepted, Jessica requested accommodations from Western Michigan University Homer Stryker MD 
School of Medicine because of her ADHD and symptoms of dyslexia when she first began taking classes. She 
was referred to Charles Livingston, MA, for an evaluation to support her application for accommodations. 
Western Michigan University Homer Stryker MD School of Medicine approved her application and she was 
formally granted the accommodations of double exam time and a separate room to minimize distractions for 
all standardized NBME CBSE, Shelf exams and other exams written and administered by the school. Jessica 
applied for the same accommodations for the USMLE Step 1 exam, administered by the National Board of 
Medical Examiners (NBME) in 2016, but was denied accommodations. She attempted the USMLE without any 
accommodations and failed. Jessica is currently on academic leave from medical school because she failed her 
initial United States Medical Licensing Exam (USMLE) Step 1 exam, which is required to continue her fourth 
year rotations and complete her medical degree. 
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MENTAL STATUS & OBSERVATIONS: Jessica was neat in appearance and her demeanor was friendly and 
cooperative throughout the evaluation. She made good eye contact and her speech was at a normal rate, 
expressed in a normal manner and readily understood. Jessica did not have difficulty understanding directions 
and in the infrequent instances in which she appeared uncertain, she requested directions to be repeated or 
clarified. She persisted answering questions and completing tasks for an appropriate amount of time. Her 
answers to this examiner’s questions were clear with appropriate, unguarded elaboration. Her mood and 
attitude were normal and her affect was appropriate. Her thought process and content were normal. Jessica 
was oriented to person, place, time and date. Jessica made a consistently high level of exertion on all tasks 
and the test results and self-report are an accurate measure of her functioning. Jessica did not take any of her 
ADHD medication on the day of the testing so that the results would more accurately reflect her functioning 
without the mitigating effects of the medications. 


ASSESSMENT RESULTS 
Symptom Validity 
Test of Memory Malingering (TOMM 


The TOMM was administered midway through the exam. Jessica was told that the TOMM measured 
important memory skills needed for efficient reading. Jessica’s performance on the TOMM resulted in 50 of 
50 items correct on Trial 2 and after a delay of 15 minutes she correctly answered 50 of the 50 items on the 
Retention Trial. This pattern of TOMM scores does not reflect suboptimal effort. Her overall pattern of test 
scores and behavioral performance reflected strong effort on all tests administered to her. 


Intellectual Functioning 


The following interpretation is based on the Wechsler Adult Intelligence Scale—Fourth Edition (WAIS-IV) scores 
obtained by Alan Lewandowski, PhD, as part of a neuropsychological evaluation conducted on November 9, 
2017. The Wechsler Adult Intelligence Scale—Fourth Edition (WAIS-IV) provides a general overview of Jessica’s 
overall thinking and reasoning skills, encompassing four broad domains: Verbal, Perceptual, Working 
Memory, and Processing Speed. The Verbal Comprehension Index (VCI) provides a measure of how well she 
did on tasks that required her to listen to questions and give oral responses to them. The Perceptual 
Reasoning Index (PRI) indicates how well she did on tasks that required her to examine and think about 
designs, pictures, and puzzles, and to solve problems without using words. Her ability to attend to 
information, to hold and process it in memory, and to give a response is measured by the Working Memory 
Index (WMI). The last index, Processing Speed Index (PSI), provides information regarding her ability to 
process simple visual information quickly and efficiently. When the Index scores are markedly different from 
each other, the Full-Scale 1Q score is not the best summary of an individual’s performance. Alternate scores or 
the separate index scores should be used. 


The scores show how well Jessica performed compared to a group of individuals of the same age from across 
the United States. An individual may have WAIS-IV scores that fall within a wide range from Extremely Low to 
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Very Superior. Most individuals, however, perform within the Average range. A percentile rank is also 
reported. This shows where the individual’s scores rank relative to the national comparison group. For 
example, if Jessica’s percentile rank (PR) was 45, it would mean that she scored higher than approximately 45 
out of 100 individuals her age. 


General Intellectual Ability 

The Full-Scale 1Q (FSIQ) composite score is derived from ten subtest scores and is usually considered the most 
representative estimate of global intellectual functioning. Jessica’s FSIQ score is within the high average range 
and exceeds those of approximately 87% of individuals her age (FSIQ=117; 95% confidence interval=113-121). 
She performed slightly better on nonverbal than on verbal reasoning tasks, but there is no meaningful 
difference between Jessica’s ability to reason with and without the use of words. However, her Processing 
Speed Index score of 79 is significantly and uncommonly below the Verbal Comprehension Index and the 
Perceptual Reasoning Index scores. Consequently, her FSIQ score does not accurately reflect her optimum 
intellectual ability. Jessica’s optimum intellectual capacity is most accurately reflected in the General Ability 
Index (GAI), which is calculated from the VCI and PRI subtests and does not include the attention-related 
Working Memory Index and Processing Speed Index subtest scores. Jessica’s GAI score is significantly higher 
than her FSIQ score by a very uncommon margin estimated to occur in only 0.4% of the general population. 
Her GAI score of 132 is in the very superior range and is higher than 98% of other adults her age. 


Verbal Comprehension 

Jessica’s verbal reasoning abilities as measured by the Verbal Comprehension Index (VCI) are in the superior 
range and above those of approximately 95% of her peers (VCl=125; 95% confidence interval=118-130). The 
VCI is designed to measure verbal reasoning and concept formation. Jessica’s performance on the verbal 
subtests contributing to the VCI presents a diverse set of verbal abilities; she performed much better on some 
verbal tasks than others. The degree of variability is unusual and may be noticeable to those who know her 
well. Examination of Jessica’s performance on individual subtests provides additional information regarding 
her specific verbal abilities. 


Jessica achieved her best performance among the verbal reasoning tasks on the Information subtest. Her 
strong performance on the Information subtest was much better than that of most of her peers. The 
Information subtest required Jessica to respond orally to questions about common events, objects, places, and 
people. The subtest is primarily a measure of her fund of general knowledge. Performance on this subtest also 
may be influenced by cultural experience and quality of education as well as her ability to retrieve information 
from long-term memory (Information scaled score=16). 


Perceptual Reasoning 

Jessica’s nonverbal reasoning abilities as measured by the Perceptual Reasoning Index (PRI) are in the very 
superior range and above those of approximately 98% of her peers (PRI=131; 95% confidence interval=123- 
136). The PRI is designed to measure fluid reasoning in the perceptual domain with tasks that assess nonverbal 
concept formation, visual perception and organization, visual-motor coordination, learning, and the ability to 
separate figure and ground in visual stimuli. Jessica performed comparably on the perceptual reasoning 
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subtests contributing to the PRI, suggesting that her visual-spatial reasoning and perceptual-organizational 
skills are similarly developed. 


Working Memory 

Jessica’s ability to sustain attention, concentrate, and exert mental control is in the high average range. She 
performed better than approximately 77% of her peers in this area (Working Memory Index [WMI]=111; 95% 
confidence interval=104-117). Jessica’s abilities to sustain attention, concentrate, and exert mental control 
are a weakness relative to her nonverbal reasoning abilities. At her level of ability, a relative weakness in 
mental control likely makes the processing of complex information more time consuming for Jessica, draining 
her mental energies more quickly as compared to others. 


Processing Speed 

Processing speed is an indication of the rapidity with which Jessica can mentally process simple or routine 
information without making errors. Jessica’s ability in processing simple or routine visual material without 
making errors is in the borderline range when compared to her peers. She performed better than 
approximately 8% of her peers on the processing speed tasks (Processing Speed Index [PSI]=79; 95% 
confidence interval=73-89). Processing visual material quickly is an ability that Jessica performs poorly when 
compared to her verbal and nonverbal reasoning ability. 


Composite Score Summary 


95% 
Sum of Composite Percentile Confidence Qualitative 
Scale Scaled Scores Score Rank Interval Description 
Verbal Comprehension 43 vcl 125 95 118-130 Superior 
Perceptual Reasoning 46 PRI 131 98 123-136 Very Superior 
Working Memory 24 WMI 111 77 104-117 High Average 
Processing Speed 12 PSI 79 8 73-89 Borderline 
Full Scale 125 FSIQ. 117 87 113-121 High Average 
General Ability 89 GAI 132 98 126-136 Very Superior 
Index Level Discrepancy Comparisons 
Critical Significant 
Value Difference Base Rate 
Comparison Score 1 Score 2 Difference .05 Y/N Ability Level 
VCI - PRI 125 131 -6 8.32 N 34.3 
VCI - WMI 125 111 14 8.81 Y 18.4 
VCI - PSI 125 79 46 10.99 Y 2.7 
PRI - WMI 131 111 20 8.81 Y 9 
PRI - PSI 131 79 52 10.99 Y 1.3 
WMI - PSI 111 79 32 11.38 Y 3.7 
FSIQ -GAI 117 132 -15 3.51 Y 0.4 


Base rate by ability level. 
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Statistical significance (critical value) at the .05 level. 


Verbal Comprehension Subtests Summary 


Scaled 

Subtest Score 
Similarities 13 
Vocabulary 14 
Information 16 
(Comprehension) 15 


Perceptual Reasoning Subtests Summary 


Scaled 

Subtest Score 
Block Design 15 
Matrix Reasoning 16 
Visual Puzzles 15 
(Figure Weights) 15 
(Picture Completion) 14 


Working Memory Subtests Summary 


Scaled 

Subtest Score 
Digit Span 12 
Arithmetic 12 


Processing Speed Subtests Summary 


Scaled 

Subtest Score 
Symbol Search 7 
Coding 5 
(Cancellation) 9 


Sustained Attention 


Percentile 
Rank 
84 
91 
98 
95 


Percentile 
Rank 


95 
98 
95 
95 
91 


Percentile 
Rank 


75 
75 


Percentile 
Rank 


16 
5 
37 
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The IVA+Plus CPT (Integrated Visual & Auditory Continuous Performance Test) is a test of attention that 
measures responses to 500 intermixed auditory and visual stimuli spaced 1.5 seconds apart. The task is to 
click the mouse when the stimulus is an auditory or visual "1" and to refrain from clicking when the stimulus is 
an auditory or visual "2." A correct response is defined as exactly one click to a target stimulus. The individual 
taking the test must be able to discriminate between 1s and 2s, switch between sensory modalities, and 
maintain attention for about thirteen minutes. The targets ("1") occur frequently during some sections of the 
test and rarely during other sections, thus testing attention under both high and low demand conditions. The 
high demand condition is defined as a "block" of 50 trials when the 1s are frequent. The first two target 
presentations are excluded from the measurement of performance under high demand conditions and are 
categorized as being part of the previous low demand conditions block. The reason that these first two 
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targets are categorized in this way is that they are still pulling for errors of inattention as the test-taker has not 
yet made the transition to the mode of rapid clicking that is characteristic of the high demand block. 


The quotient scores for all of the IVA+Plus scales are reported as standard scores. Standard scores have a 
mean of 100 and a standard deviation of 15. The Wechsler Intelligence tests, which are commonly used in 
schools to assess Full Scale, Verbal and Performance IQ, also use standard scores (i.e., Mean=100, SD=15). 


In addition to reporting standard scores for the IVA+Plus scales, the narrative report below also provides 
percentile rank. A person with a standard score of 100 has a percentile rank of 50, meaning that about half 
the people taking the test scored higher on that scale, and about half scored lower. In this narrative report, 
percentile rank is given in the format "(PR=50)" immediately following each standard score that is reported. 
For example, "John's Auditory Vigilance Score of 80 (PR=9) fell in the mildly impaired range." 


Jessica was administered the IVA+Plus twice, approximately one hour apart, as a check on the consistency of 
her responses. 


1°‘ Administration 


VALIDITY OF TEST RESULTS 

Jessica demonstrated sufficient understanding of the task for the test results to be considered valid in both 
the auditory and visual modalities for the Global, Primary and Attribute scales. The validity of the IVA+Plus 
CPT is assessed by determining whether an individual's responses are characteristic of random responding. 
The test is considered valid only when the individual's decision to click to targets and inhibit clicking to non- 
targets is based on self-directed responses in accordance with the test rules. Statistically, the test results for a 
specific sensory modality are considered invalid when the probability of the individual's response pattern 
being self-directed in accordance with the test rules is less than 1 in 1000. 


IVA+Plus DIAGNOSTIC INTERPRETIVE GUIDELINES 
A working diagnosis of Attention-Deficit/Hyperactivity Disorder, combined presentation was supported by the 
IVA+Plus test data. Jessica’s global Response Control quotient scale score indicated an extreme impairment. 
In addition, her global Attention quotient scale score fell in the extremely impaired range. These impairments 
on the IVA+Plus test indicate that her pattern of responding is likely to impair her functioning and 
performance in the home or work environment. 


SUMMARY OF TEST RESULTS FOR THE IVA+Plus GLOBAL SCALES 
The Full-Scale Response Control Quotient is a global measure of the overall ability for Jessica to regulate her 
responses and respond appropriately. Factors that load on this scale include the ability to inhibit responses to 
non-targets, the consistency of recognition reaction times and the person's ability to maintain her mental 
processing speed during the IVA+Plus test. Jessica's overall global quotient scale score for the Full-Scale 
Response Control scale was 44 (PR=1). This score fell in the extremely impaired range. Her Auditory Response 
Control quotient scale score was 38 (PR=1). This global scale score fell in the extremely impaired range. 
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Jessica's Visual Response Control quotient scale score was 65 (PR=1). This global scale score fell in the 
severely impaired range. 


The Full-Scale Attention Quotient provides a measure of an individual’s overall ability to make accurate 
responses, stay focused and sustain her attention. This global scale's factors include the ability to be attentive 
and accurately respond under low demand conditions, remain focused and stay reliably "on task," and, at the 
same time, respond quickly when appropriate. Jessica's overall quotient score on the Full-Scale Attention scale 
was 50 (PR=1). This global scale score fell in the extremely impaired range. Her Auditory Attention quotient 
scale score was 65 (PR=1) and this global scale score fell in the severely impaired range. Jessica’s Visual 
Attention quotient scale score was 44 (PR=1). This global scale score was classified as falling in the extremely 
impaired range. 


The Combined Sustained Attention quotient scale score provides a global measure of a person's ability to 
accurately and quickly respond in a reliable manner to stimuli under low demand conditions. In addition, it 
includes the ability to sustain attention and be flexible when things change under high demand conditions. 
Jessica's global quotient score on the Combined Sustained Attention scale was 58 (PR=1). This score fell in the 
extremely impaired range. Her global Auditory Sustained Attention quotient scale score was 65 (PR=1) and it 
fell in the severely impaired range. Jessica's global Visual Sustained Attention quotient scale score was 59 
(PR=1). This score was found to fall in the extremely impaired range. 


2°4 Administration 


VALIDITY OF TEST RESULTS 
Jessica demonstrated sufficient understanding of the task for the test results to be considered valid in both 
the auditory and visual modalities for the Global, Primary and Attribute scales. 


IVA+Plus DIAGNOSTIC INTERPRETIVE GUIDELINES 
A working diagnosis of Attention-Deficit/Hyperactivity Disorder, combined presentation was supported by the 
IVA+Plus test data. Jessica’s global Response Control quotient scale score indicated an extreme impairment. 
In addition, her global Attention quotient scale score fell in the extremely impaired range. These impairments 
on the IVA+Plus test indicate that her pattern of responding is likely to impair her functioning and 
performance in the home or work environment. 


SUMMARY OF TEST RESULTS FOR THE IVA+Plus GLOBAL SCALES 

The Full-Scale Response Control Quotient is a global measure of the overall ability for this individual to 
regulate her responses and respond appropriately. Factors that load on this scale include the ability to inhibit 
responses to non-targets, the consistency of recognition reaction times and the person's ability to maintain 
her mental processing speed during the IVA+Plus test. Jessica's overall global quotient scale score for the Full- 
Scale Response Control scale was 37 (PR=1). This score fell in the extremely impaired range. Her Auditory 
Response Control quotient scale score was 48 (PR=1). This global scale score fell in the extremely impaired 
range. Jessica's Visual Response Control quotient scale score was 44 (PR=1). This global scale score fell in the 
severely impaired range. 
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The Full-Scale Attention Quotient provides a measure of an individual’s overall ability to make accurate 
responses, stay focused and sustain attention. This global scale's factors include the ability to be attentive and 
accurately respond under low demand conditions, remain focused and stay reliably "on task," and, at the 
same time, respond quickly when appropriate. Jessica's overall quotient score on the Full-Scale Attention scale 
was 58 (PR=1). This global scale score fell in the extremely impaired range. Her Auditory Attention quotient 
scale score was 72 (PR=3) and this global scale score fell in the severely impaired range. Jessica’s Visual 
Attention quotient scale score was 50 (PR=1). This global scale score was classified as falling in the extremely 
impaired range. 


The Combined Sustained Attention quotient scale score provides a global measure of a person's ability to 
accurately and quickly respond in a reliable manner to stimuli under low demand conditions. In addition, it 
includes the ability to sustain attention and be flexible when things change under high demand conditions. 
Jessica's global quotient score on the Combined Sustained Attention scale was 58 (PR=1). This score fell in the 
extremely impaired range. Her global Auditory Sustained Attention quotient scale score was 73 (PR=4) and it 
fell in the severely impaired range. Jessica's global Visual Sustained Attention quotient scale score was 51 
(PR=1). This score was found to fall in the extremely impaired range. 


Behavioral-Psychological Functioning 


During the diagnostic interview, Jessica indicated that she has exhibited nine of the nine criteria associated 
with attention-deficit hyperactivity disorder, predominantly inattentive presentation, and eight of the nine 
criteria of ADHD, predominantly hyperactive-impulsive presentation. Jessica endorsed the following 
symptoms: 

« Fails to pay close attention to details or makes careless mistakes 

e Has difficulty sustaining attention 

e Often does not listen when spoken to directly 

¢ Has trouble following through on instructions and often fails to finish school work, chores or work duties 
Has difficulty organizing tasks and activities 

e Avoids tasks that require sustained mental effort 

e Loses things needed to finish tasks 

e Is easily distracted 

« Is forgetful in daily activities 

« Often fidgets or squirms in seat 

¢ Has difficulty remaining seated when expected 

« Feels very restless most of the time 

e Talks excessively 

¢ Has difficulty waiting for her turn 

e Interrupts and intrudes on others 


Jessica’s mother endorsed eight of the inattentive symptoms and six of the hyperactive/impulsive symptoms, 
which corroborated many of the difficulties Jessica described. The ratings provided by Jessica’s fiancé also 
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confirms that these symptoms are frequently in evidence. Her fiancé endorsed seven of the inattentive 
symptoms and five of the hyperactive-impulsive symptoms. 


Symptom Checklist-90-Revised (SCL-90-R) 


Overall, Jessica’s SCL-90-R symptom profile is not of a nature or magnitude to be considered in the clinical 
range. General symptomatic distress levels are average to low-average for her, suggesting good psychological 
integration, and little global psychological distress. Jessica’s report reflects little evidence of psychological 
distress associated with somatic symptoms, or psychosomatic problems. Levels of obsessive-compulsive 
symptoms are clearly in the clinical range. However, the symptoms she rated as involving significant distress 
are all behaviors she described as either difficulty concentrating or behaviors used to compensate for her 
ADHD symptoms. The other behaviors from this scale that directly related to obsessive-compulsive symptoms 
were rated as involving no distress. Depressive symptoms are somewhat above average in this individual's 
record, but do not appear clinically noteworthy. There are several isolated signs or symptoms of anxiety in the 
respondent's test protocol. However, they do not appear to represent clinically significant experiences. There 
is little or no evidence of paranoid thinking in this respondent's record. 


SOM O-C I-S DEP ANX HOS PHOB PAR PSY GSI PSDI PST 


Nonpatient T Score: Al 66 50 56 52 40 44 41 44 55 66 49 
Raw Score: 0.08 1.50 0.22 0.54 0.30 0.00 0.00 0.00 0.00 0.38 2.13 16 


Outpatient T Score: 34 51 3935 36 36 32 38 «8633 ~— 30 35 48 32 


Inpatient T Score: 35 51 37 37 38 36 370 333s 37 = 48 34 


Primary Symptom Dimensions 
SOM Somatization 

O-C Obsessive-Compulsive 

I-S Interpersonal Sensitivity 
DEP Depression 

ANX Anxiety 

HOS Hostility 

PHOB Phobic Anxiety 

PAR Paranoid Ideation 

PSY Psychoticism 

General Indices 

GSI Global Severity Index 

PSDI Positive Symptom Distress Index 
PST Positive Symptom Total 
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Academic Skills 


The Wechsler Individual Achievement Test--Third Edition (WIAT-III) is an individually administered instrument 
designed to measure academic achievement skills in individuals from age 4 through 50. Descriptive 
statements are provided, ranging from Far Below Average to Far Above Average, based on the standard score. 
The scores and statements below are primarily based on age-based norms. A percentile rank is also reported 
in the table of scores, which shows where the clients score rank compared to a group of clients of the same 
age from across the United States. For example, if the percentile rank was 45, it would mean that the 
individual scored higher than approximately 45% of individuals her age. 


The Total Reading Composite (TRC) is an overall measure of basic reading, fluency and reading 
comprehension. It is derived from the Word Reading, Pseudoword Decoding, Reading Comprehension and 
Oral Reading Fluency subtests. Jessica’s Total Reading Composite score of 85 is at the bottom of the low 
average range and is higher than 16% of individuals her age. 


The Basic Reading Composite (BRC) is a measure of applying phonemic knowledge and single word decoding. 
It is derived from the Word Reading and Pseudoword Decoding subtests. Jessica's Basic Reading Composite 
score of 96 is average and is higher than 39% of other individuals her age. The Word Reading subtest 
measures speed and accuracy of single word reading. The individual is asked to read aloud from a list of words 
which yields a score for accuracy and a score for speed. Jessica’s Word Reading score of 100 is average and is 
higher than 50% of other individuals her age. The Pseudoword Decoding subtest measures speed and 
accuracy in applying phonemic knowledge to decode pseudowords. Jessica's Pseudoword Decoding score of 
95 is average, which is the percentile rank of 37. The supplemental scores for speed of performing subtests 
were also calculated. The Word Reading Speed score is the same as or higher than the scores obtained by 
only 2% of individuals in the normative sample. Ninety-eight percent of students in the normative sample 
scored higher than Jessica in the Word Reading Speed score. The Pseudoword Decoding Speed score is the 
same as or higher than the scores obtained by only 5% of students in the normative sample; 95% of individuals 
in the normative sample scored higher than her Pseudoword Decoding Speed score. 


Jessica’s Reading Comprehension and Fluency Composite score of 74 is in the well below average range and is 
higher than only 4% of other individuals her age. The Reading Comprehension subtest is untimed and 
measures literal and influential reading comprehension skills using paragraph passages in which she was 
verbally asked open-ended questions by the examiner and was allowed to verbally give her answers. The 
examiner was allowed and asked for elaboration or clarification of her answers as needed. Jessica's Reading 
Comprehension score of 94 is in the average and is higher than 34% of other individuals her age. The Oral 
Reading Fluency subtest measures oral reading fluency of narrative passages and yields separate scores for 
overall oral reading accuracy and component scores for oral reading rate and oral reading fluency. Her overall 
Oral Reading Fluency score of 67 is far below average and is higher than 1% of other individuals her age. Her 
Oral Reading Rate score of 65 is far below average and is higher than 1% of other individuals her age. Her Oral 
Reading Accuracy score of 102 is average and is higher than 55% of other individuals her age. 
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The Written Expression Composite (WEC) is a measure of overall writing skills. It is derived from the Spelling, 
Sentence Composition, and Essay Composition subtests. The Spelling subtest measures written spelling of 
single words from dictation. The Sentence Composition subtest includes sentence combining and sentence 
building components, which measure sentence formulation skills including grammar, syntax, semantics and 
mechanics. Jessica's Written Expression Composite score of 100 is average and is higher than 50% of other 
individuals her age. Her Spelling score of 108 is average and is higher than 70% of other individuals her age. 
Jessica's Sentence Composition score of 104 is average and is higher than 61% of other individuals her age. 


The Essay Composition subtest measures spontaneous written expression, which involves productivity, theme 
development, text organization, grammar and mechanics. The individual listens to instructions about general 
content the essay is to contain and then must plan, write and finalize an essay within a ten-minute time limit. 
The Essay Composition required Jessica to write an essay about her favorite game and include at least three 
reasons for liking it. The Essay Composition score is significantly influenced by the number of words produced, 
regardless of spelling, though theme development and organization contribute to the score. A separate 
supplemental component, Theme Development and Text Organization, reflects theme development and 
organization. Another supplemental subtest, Grammar and Mechanics, reflects grammar, punctuation, 
spelling and capitalization. Jessica’s Essay Composition score of 91 is average and is higher than 27% of other 
individuals her age. Her Word Count score of 92 is average and higher than 30% of other individuals her age. 
Jessica’s Theme & Text Organization score of 94 is average and is higher than 34% of other individuals her age. 
Her Grammar & Mechanics score of 91 is average and higher than 27% of other individuals her age. 


The Mathematics Composite (MC) is an overall measure of ability to calculate a variety of different math 
procedures and apply math procedures in tasks that require math reasoning. It is derived from the Numerical 
Operations and the Math Problem Solving subtests. The Numerical Operations subtest measures math skills 
under untimed conditions. The Math Problem Solving subtest measures mathematics reasoning in solving 
math problems that are read to the individual. Jessica’s Mathematics Composite score of 133 is far above 
average and higher than 99% of other individuals her age. Jessica’s Numerical Operations score of 125 is well 
above average and is higher than 95% of other individuals her age. Her Math Problem Solving score of 136 is 
far above average and is higher than 99% of other individuals her age. 
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Age Based Scores: age at testing 28 years, 0 months 


Composite Score Summary 


90% 

Standard Confidence Percentile Qualitative 
Composite Score Interval Rank Description 
Total Reading 85 81-89 16 Low Average 
Basic Reading 96 92-100 39 Average 
aie 74 67-81 4 Well Below Average 
Written Expression 100 94-106 50 Average 
Mathematics 133 129-137 99 Far Above Average 
Subtest Score Summary 
SSS SSS SSS SS SSSSSSSSSSPRFeS SSE 

Standard Confidence Percentile Qualitative 
Composite Score Interval Rank Description 
Reading Comprehension 94 84-104 34 Average 
Math Problem Solving 136 130-142 99 Far Above Average 
Sentence Composition 104 96-112 61 Average 
Word Reading 100 94-106 50 Average 
Essay Composition 91 82-100 27 Average 
Pseudoword Decoding 95 89-101 37 Average 
Numerical Operations 125 120-130 95 Well Above Average 
Oral Reading Fluency 67 61-73 1 Far Below Average 
Spelling 108 103-113 70 Average 


Cumulative Percentages 


The score is the same as or higher than the scores obtained by 2% of students in the normative 


Word Reading Speed 


sample; 98% of students in the normative sample scored higher than this score. 


Pseudoword Decoding Speed 


The score is the same as or higher than the scores obtained by 5% of students in the normative 
sample; 95% of students in the normative sample scored higher than this score. 
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Subtest Component Score Summary 
Standard Percentile Qualitative 

Subtest Component Score Rank Description 
Oral Reading Fluency 
Oral Reading Accuracy 102 55 Average 
Oral Reading Rate 65 1 Far Below Average 
Essay Composition 
Grammar and Mechanics 91 27 Average 
Subtest Component Score Summary 

Standard Percentile Qualitative 
Subtest Component Score Rank Description 
Sentence Composition 
Sentence Combining 105 63 Average 
Sentence Building 104 61 Average 
Essay Composition 
Word Count 92 30 Average 
Theme Development and 94 34 Averaze 


Text Organization 


Differences Between Composite Standard Scores 


Critical Value Significant 

(Significance Difference 
Comparison Difference Level .05) Y/N Base Rate 
Total Reading vs. Basic Reading -11 5.88 Y <=5% 
Total Reading vs. Reading Comprehension and Fluency 11 7.93 Y <=10% 
Total Reading vs. Written Expression -15 6.83 Y >15% 
Total Reading vs. Mathematics -48 5.70 Y <=1% 
Basic Reading vs. Reading Comprehension and Fluency 22 8.06 Y <=10% 
Basic Reading vs. Written Expression 4 6.98 N >15% 
Basic Reading vs. Mathematics -37 5.88 Y <=1% 
Reading Comprehension and Fluency vs. Written Expression -26 8.77 Y <=5% 
Reading Comprehension and Fluency vs. Mathematics -59 7.93 Y <=1% 
Written Expression vs. Mathematics -33 6.83 Y <=1% 


Note. A negative difference indicates that the second composite has a higher score than the first composite listed in the comparison. 
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Predicted Actual Critical Significant 
WIAT-III WIAT-III Value Difference Base 
Score Score Difference .05 Y/N Rate 

WIAT-III Composite 
Total Reading 112 85 27 5.89 <=1% 
Basic Reading 110 96 14 4.83 Y <=15% 
Reading Comprehension and 112 4 38 9.26 Y <<1% 
Fluency 
Written Expression 111 100 11 7.12 Y >15% 
Mathematics 112 133 -21 5.87 Y* N/A 


Note. Base rates and standard deviation discrepancies are not reported when the actual achievement score equals or 


exceeds the predicted achievement score. 


*Indicates that the actual achievement score exceeds the predicted achievement score. 


ABILITY-ACHIEVEMENT DISCREPANCY ANALYSIS 


Ability Score: WAIS-IV GAI: 132 


Predicted Difference Method 


Predicted Actual Critical Significant 
WIAT-III WIAT-III Value Difference Base 
Score Score Difference .05 Y/N Rate 

WIAT-III Composite 
Total Reading 121 85 36 6.10 <=1% 
Basic Reading 118 96 22 5.01 <=5% 
Reading Comprehension and 120 A AG 9.40 Y “1% 
Fluency 
Written Expression 119 100 19 7.25 Y <=10% 
Mathematics 120 133 -13 6.05 y* N/A 


Note. Base rates and standard deviation discrepancies are not reported when the actual achievement score equals or 


exceeds the predicted achievement score. 


*Indicates that the actual achievement score exceeds the predicted achievement score. 
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Woodcock/Johnson IV (WJ-4) Tests of Achievement 


The Woodcock/Johnson IV (WJ-4) Tests of Achievement are untimed, with the exception of the fluency tests, 
and reflect a person's ability to perform tasks when they are able to use any strategies they have developed to 
compensate for any weaknesses they may have in information processing. Descriptive statements are 
provided, ranging from far below average to very superior, based on the standard score. Jessica was 
compared to other adults her age in the general population. 


The Reading Rate Cluster provides a measure of automaticity when reading single words and single sentences. 
It is derived from the Sentence Reading Fluency and Word Reading Fluency subtests. The Word Reading 
Fluency subtest allows three minutes for the examinee to read rows of four words and mark two words in 
each row that are either synonyms, antonyms or members of the same category. The Sentence Reading 
Fluency subtest allows three minutes for the examinee to read sentences and mark them as true or false. 
Jessica’s Reading Rate Cluster score of 66 is in the Far Below Average range, which is higher than 1% of other 
individuals her age. Her Word Reading Fluency score of 58 is in the Far Below Average range, which is higher 
than 0.2% of other individuals her age. Her Sentence Reading Fluency score of 78 is in the Well Below Average 
range, which is higher than 7% of other individuals her age. 


TABLE OF SCORES 

Woodcock-Johnson IV Tests of Achievement Form B and Extended (Norms based on age 28-1) 

CLUSTER/Test GE RPI Proficiency SS (95% Band) SS Classification PR 

READING RATE 3.9 1/90 Extremely Limited 66 (57-75) Far Below Average 1 
Sentence Reading Fluency 5.2 5/90 Very Limited 78 (67-88) Well Below Average 7 
Word Reading Fluency 3.0 0/90 Extremely Limited 58 (45-71) Far Below Average 0.2 


GRAY-ORAL READING TESTS-FIFTH EDITION 

The Gray-Oral Reading Tests-Fifth Edition (GORT-5) is a comprehensive measure of reading fluency with 
separate measures for speed, accuracy, overall fluency of combined speed and accuracy, and comprehension. 
Jessica’s performance was compared to a group of individuals aged 19 through 23 years, which is the oldest 
group available for comparison. The GORT-5 was administered because it is the most comprehensive and 
robust measure available that reflects functioning when oral reading fluency and reading comprehension are 
simultaneously required. The GORT-5 passages reflect a broader range of complex reading than other 
measures of oral reading fluency such as the WIAT-III Oral Reading Fluency subtest. 


The GORT-5 provides separate measurements of speed, accuracy, comprehension, and an overall measure 
reflecting the three components combined. The oldest normative age group available for comparison is a 
group of 19-year-old to 23 year-11-month-old adults. The GORT-5 scores of Rate, Accuracy, Fluency and 
Comprehension were demonstrated to have a strong correlation with age in the normative sample until age 
13, with the progression of raw score gains getting smaller with each year of age until plateauing in the ages of 
the oldest normative age group. 


Jessica’s Rate score of 3 is far below average and is higher than 1% of other individuals in the comparison 
group. The Accuracy score reflects the number of decoding errors, omitted words, inserted words and 
repetitions. Her Accuracy score of 5 is well below average and is higher than 5% of other individuals in the 


EX 7-31 


Case: 20-1058 Document: 14-2 Page: 792 Date Filed: 02/07/2020 


page 22 of 31—Jessica E. Ramsay 


comparison group. The Fluency measure is derived from combining the Rate and Accuracy scores and is a 
measure of overall oral reading fluency. Jessica’s Fluency score of 4 is well below average and is higher than 
2% of other individuals in the comparison group. She was able to correctly read most of the words, but her 
reading was slow. Jessica read in short two-to-four words phrases and her oral reading was very halting with 
many repetition of words and self-corrections. The Comprehension measure is derived from open-ended 
questions about the content of each passage. Jessica’s Comprehension score of 3 is extremely below average 
and is higher than 1% of other individuals in the comparison group. The Oral Reading Index (ORI) is derived 
from the Fluency and Comprehension subtests. The ORI is an overall measure of oral automaticity and reading 
comprehension. Jessica’s Oral Reading Index score of 65 is extremely below average and is higher than 1% of 
other individuals in the comparison group. 


Nelson-Denny Reading Test 
The Nelson-Denny Form H was administered with the standard time administration to Jessica and includes 


three subtests (Vocabulary, Comprehension and Rate). The questions are presented in multiple-choice answer 
options. Four scores are calculated: Rate, Vocabulary, Comprehension and Total Reading. The first subtest, 
Rate, is calculated from the number of words read silently during the first sixty seconds of the Comprehension 
subtest. The Vocabulary subtest has a standard time limit of fifteen minutes and consists of 80 multiple- 
choice items, each with five response options. The words were drawn from high school and college textbooks 
and vary in difficulty. The second subtest, Comprehension, has a standard time limit of twenty minutes and 
requires examinees to read as many of the seven passages as they can (also drawn from high school and 
college textbooks) and to respond to as many of the total of 38 multiple-choice questions about the contents 
of these passages. The Total Reading score is derived by summing the Vocabulary raw score with the 
Comprehension raw score. 


Jessica completed Form H and her performance was compared to second semester grade-16 university 
students. Jessica's Rate score is far below average, at the 1% percentile rank. She correctly answered 49 of the 
52 Vocabulary items (94%) she was able to attempt during the standard time limit. Her Vocabulary score is 
below average, at the 11" percentile rank and is a 13.1 grade-equivalent score. She correctly answered 17 of 
the 18 Comprehension items (94%) she was able to attempt during the standard time limit. Jessica's 
Comprehension score is far below average, at the 24 percentile rank and is an 8.7 grade-equivalent score. Her 
Total Reading score is well below average, at the 4" percentile rank and is a 10.6 grade-equivalent score. 


Jessica’s performance was also compared with second semester grade-12 high school students. This 
comparison resulted in a Rate score that is far below average, at the 1° percentile rank. Her Vocabulary score 
is average, at the 54" percentile rank compared to high school seniors. Jessica's Comprehension score is low 
average, at the 18" percentile rank compared to high school seniors. Her Total Reading score is average, at the 
33" percentile rank compared to high school seniors. 


The Nelson-Denny was originally normed to allow for the individual's performance to be compared to other 
individuals in grades 9 through 16. Additional norms for healthcare professionals were developed in 2001. 
These norms were developed from a group of 635 medical students, 269 dental students, 176 physical therapy 
students and 42 interns (Haught, P.A., & Walls, R.T. Adult Learners: New Norms on the Nelson-Denny Reading 
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Test For Healthcare Professionals. Reading Psychology 2002, 23, 217-238). Jessica’s performance was 
compared to this group. Her Rate score is in the Far Below Average range, at the 1°t percentile rank. Her 
Vocabulary score is in the Far Below Average range, at the 1%‘ percentile rank. Jessica's Comprehension score 
is also in the Far Below Average range, at the 1° percentile rank. Her Total Reading score is in the Far Below 
Average range, at the 1° percentile rank. 


Discussion and Summary 


The Test of Memory Malingering (TOMM) measure is a symptom validity measure and was administered to 
detect whether Jessica was making suboptimal effort, either consciously or unconsciously. The examinee is 
not informed as to the purpose of this measure and in fact was told that it measured an important memory 
component underlying reading skill. The absence of indication of suboptimal effort on the TOMM is an 
indication that Jessica’s effort was not suboptimal. Her performances on reading and writing tests was also 
highly variable, ranging from average to below average. In the context of her request for accommodations 
due to a reading impairment, the reading and writing scores that are within the average range are inconsistent 
with poor effort from either conscious or unconscious intent. Jessica’s overall demeanor and pattern of test 
scores reflect maximum effort on her part and it is concluded that her current test scores are an accurate 
measure of her functioning. 


The Full-Scale 1Q (FSIQ) composite score is derived from ten subtest scores and is usually considered the most 
representative estimate of global intellectual functioning. Jessica’s FSIQ score is within the high average range 
and exceeds those of approximately 87% of individuals her age (FSIQ=117; 95% confidence interval=113-121). 
She performed slightly better on nonverbal than on verbal reasoning tasks, but there is no meaningful 
difference between Jessica’s ability to reason with and without the use of words. However, her Processing 
Speed Index score of 79 is significantly and uncommonly below the Verbal Comprehension Index and the 
Perceptual Reasoning Index scores. Consequently, her FSIQ score does not accurately reflect her optimum 
intellectual ability. Jessica’s optimum intellectual capacity is most accurately reflected in the General Ability 
Index (GAI), which is calculated from the VCI and PRI subtests and does not include the attention related 
Working Memory Index and Processing Speed Index subtest score. Jessica’s GAI score is significantly higher 
than her FSIQ score by a very uncommon margin estimated to occur in only 0.4% of the general population. 
Jessica’s GAI score of 132 is in the very superior range and is higher than 98% of other adults her age. 


Current diagnostic criteria for a diagnosis of a specific learning disorder in the DSM-5 requires that reading, 
writing or math scores be substantially below average compared to other individuals Jessica’s age and cause a 
significant interference with academic performance. However, the designation of “average” and “below 
average” is acknowledged to be arbitrary with no clear cut-off score to indicate what is below average and 
causes significant interference with academic performance. A standard score of 78 or less, which is below the 
7" percentile, offers the greatest diagnostic certainty. However, scores vary because of test imprecision, and 
clinical judgment is allowed. A more lenient threshold of scores of below one standard deviation (standard 
score 84 or lower) is applicable when learning difficulties are supported by converging evidence from 
assessment, academic history and school reports. While learning difficulties are generally exhibited during the 
early school years, they may not become evident until later school years when demands on academic skills 
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exceed the individual’s restricted capacities. Some individuals with impaired functioning may obtain average 
or better grades that are achieved through extraordinarily high levels of effort and support until the pace of 
completing tasks and assessment mechanisms that rely on the impaired skill exceeds the individual’s 
compensatory strategies. Consequently, the individual with specific impairments is unable to complete tasks 
that rely on the impaired skills or demonstrate what she has actually learned through assessment mechanisms 
that rely on these specific skills. A discrepancy between aptitude and academic achievement scores is no 
longer a DSM-5 diagnostic criteria indicating a specific learning disorder; however, the presence of substantial 
discrepancies between aptitude and achievement skill provide important information reflecting an abnormal 
degree of struggle that persists despite compensatory efforts. 


Jessica’s Mathematics Composite (MC) score of 133 is in the far above average range and above those of 99% 
of other adults her age. Consequently, a specific learning disorder with impairment in mathematics is not 
indicated. 


The specific learning disorder of developmental dyslexia is a neurologically-based condition that results in an 
unexpected difficulty acquiring an understanding of letter-phoneme relationships, acquiring a capacity for 
efficiently processing phonological information, or developing rapid, automatic reading fluency (either oral or 
silent). A persistent weakness in phonological processing significantly impedes developing accurate word 
recognition, automatic, effortless word recognition-fluency and reading comprehension. Reading fluency is 
considered to be a complex capacity to read passages rapidly, smoothly, and automatically, with little effort or 
conscious attention to the mechanics of reading, which then allows the majority of mental capacity to be 
directed to reading comprehension. Dyslexic readers may be able to acquire the capacity to accurately identify 
or decode words through remedial efforts, but typically have difficult acquiring automatic oral reading fluency 
or rapid silent reading rate. Some dyslexic readers may develop the capacity for rapid oral reading fluency or 
rapid silent reading, but typically at the expense of reading comprehension. The dyslexic reader lags behind 
the non-dyslexic reader in developing automatic word recognition capacity and must use more of his or her 
attention and working memory capacity to the task of identifying words than the non-dyslexic reader, which 
interferes with comprehension. 


Many dyslexic readers compensate for the limitations in automatic word recognition through over-relying on 
the use of the context. The reliance on context results in the reader being hesitant and pausing in order to 
infer the identity of words from the surrounding words they can identify. They may make an “educated guess” 
when they reach an unknown word or correct a word they realize they have misread because of their 
restricted automaticity. They may also misread a word only to read on and realize their mistake from the 
context and then reread the phrase or sentence with the correct word (although sometimes a still incorrect 
word) inserted. The result of such an overreliance on context is a monotone prosody that is characterized by 
short, choppy word groupings, some word-by-word reading, pauses, omissions, added words, rereading or 
self-corrections. By contrast, non-dyslexic readers’ phonological skills increase with practice and they become 
automatic in their word recognition with little need to rely on the context of the words previously identified. 
Automaticity occurs without conscious thought or effort and leaves more cognitive resources available for 
attention, comprehension and retention. 
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Dyslexic readers may score well on a test of reading comprehension by using context, but they are spending 
more of their mental energy to do so than the non-dyslexic reader. The dyslexic reader’s comprehension 
capacity is therefore fragile and prone to errors. They may manage to function at seemingly adequate levels 
during a relatively brief test of reading, but still have difficulty sustaining such comprehension levels because 
of mental fatigue. Therefore, reading performance can be erratic. 


Impaired dyslexic readers frequently encounters words in print that are within their vocabulary and that they 
have seen before, but remain unfamiliar when presented in print. In place of oral reading fluency that results 
from effortless automatic word recognition, the impaired dyslexic reader has to rely on compensatory 
strategies such as overreliance on the context of the passage and/or repeatedly reading the same passage to 
identify unrecognized words through inference from surrounding words. As a result, the dyslexic reader may 
achieve accurate word reading through very slow, careful reading and rereading of passages. Alternatively, 
when reading rapidly, uncertainty and impaired oral reading fluency will be revealed through limited voice 
inflection (prosody), halting two-to-four word phrases, repetitions, omitted words, added words and 
mispronounced words, which often results in inconsistent reading comprehension. 


Jessica exhibited a pattern of reading scores typical of the dyslexic reader described above. The previous 
evaluation utilized an instrument that did not provide a comprehensive assessment of the component skills 
involved in efficient practical reading exhibited by the non-impaired reader, which encompasses most people 
in the general population. Jessica’s basic reading skills are within the average range when not limited by time 
restrictions as measured by the WIAT-III Basic Reading Composite score of 96, which is higher than 39% of 
other adults her age. Jessica’s grasp of basic phonics is in the average range as measured by the WIAT-III 
Pseudoword Decoding score of 95 that is higher than 37% of other adults her age. Jessica’s WIAT-III Word 
Reading score of 100 is in the average range and she was able to read single words fairly accurately. 


The WIAT-III Word Reading and Pseudoword Decoding subtests also have an additional separate component 
measure of the speed at which she read the list of words. The examinee is covertly timed on the WIAT-III 
Basic Reading subtests. The examinee is instructed to read the lists as well as they can, but the instructions 
specifically avoid any mention of speed, or that they are being timed, and no timing device was visible to 
Jessica. The efficiency and speed at which she read these pseudowords was slower than 95% of other adults 
her age and the efficiency at which she read these real words was slower than 98% of other adults her age. 


Jessica’s reading rate and level of oral reading fluency was further assessed through four different measures. 
The WIAT-III Oral Reading Fluency subtest and the Gray-Oral Reading Tests-Fifth Edition measure speed and 
accuracy of word decoding in passages with conceptually connected content, which allow for observations of 
her degree of automatic oral word recognition and decoding. The WJ-4 Reading Rate Cluster and the Nelson- 
Denny Reading Test are measures of silent reading fluency, which rely on how many reading comprehension 
tasks are correctly completed within a set time limit. Overall, measures of her reading fluency encompassing 
reading speed resulted in performances that were well below average and far below average compared to 
other individuals her age and grade level. Jessica obtained a WIAT-III Oral Reading Fluency score of 67, which 
is in the far below average range and reflects a relative weakness with oral reading fluency. Her GORT-5 oral 
reading was very slow and replete with many accuracy errors. Her GORT-5 Rate scaled score of 3 is higher than 
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1% of other individuals from a group of individuals age 19 years through 23 years, and her Accuracy scaled 
score of 5 is higher than 5% of other individuals from that group. Her Fluency scaled score of 4, which is a 
combination of the Rate and Accuracy performance, is in the well below average range and is higher than only 
2% of the comparison group. 


The WJ-4 Reading Rate Cluster and the Nelson-Denny Reading Test are measures of silent reading fluency that 
rely on the number of correct responses to reading comprehension items completed within a time limit. The 
W5J-4 Reading Rate Cluster measures reading speed by way of the number of correct responses completed and 
is derived from the time-limited Sentence Reading Fluency and time-limited Word Reading Fluency subtests. 
Jessica’s Reading Rate Cluster score of 66 is in the Far Below Average range and is higher than 1% of other 
adults her age. Jessica was only able to read three of the seven NDRT passages and attempted only 47% of the 
38 Comprehension items on the standard-time Comprehension administration. She correctly answered 94% 
of the Comprehension items she attempted. A majority of high school seniors were found to be able to read 
all seven passages and attempt all 38 Comprehension items. In addition, Jessica’s Nelson-Denny Rate score 
was lower than 99% of high school seniors. 


Jessica’s reading comprehension was measured both by means that were not influenced by being required to 
read quickly or restricted by time limits and by measures that required her to read quickly or were restricted 
by time limits. Her reading comprehension performance was in the average range when not impacted by 
speed or time limits. Her reading comprehension performance was in the below average range when 
impacted by speed or time limits. The WIAT-III Reading Comprehension subtest reflects reading 
comprehension under conditions when reading is untimed. She obtained a WIAT-III] Reading Comprehension 
subtest score of 94 that is in the Average range and is higher than 34% of other individuals her age. 


The GORT-5 Comprehension subtest and the Nelson-Denny Reading Test reflects reading comprehension 
under conditions when speed is emphasized or time is restricted. On the GORT-5, Jessica was specifically 
instructed to read passages out loud “as carefully and as quickly as you can.” The GORT-5 passage was then 
removed from sight after she completed the passage and she was asked five open-ended questions about the 
content of the passage. Her GORT-5 Comprehension scaled score of 3 is in the far below average range and is 
higher than only 1% of the comparison group. The Nelson-Denny Reading Test (NDRT) measured her 
performance on a timed test. She correctly answered 94% of the Comprehension items she was able to 
attempt during the standard twenty-minute time limit. Jessica's NDRT Comprehension score is near the 
bottom of the low average range at the 18" percentile compared to grade-12 students, in the Far Below range 
at the 2"? percentile compared to grade-16 university students, and in the Far Below Average range at the 1* 
percentile compared to medical and healthcare students. 


Jessica’s pattern of reading scores is consistent with the pattern typically exhibited by dyslexic readers who 
have developed strategies to compensate for their reading impairment. Jessica’s overall basic reading skills 
are in the average range as measured by the WIAT-III Basic Reading Composite score of 96, which reflects 
word decoding skills under untimed conditions. She has been able to acquire an average level of reading 
comprehension skills when allowed sufficient time to employ compensatory strategies, but exhibits 
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persistently impaired reading rate and reading fluency compared to other adults her age, as reflected in WJ-4 
Reading Rate Cluster, the GORT-5 Fluency and the Nelson-Denny Rate and Comprehension scores. 


Although discrepancies between reading scores and aptitude scores are no longer one of the diagnostic 
criteria, such discrepancies reflect the frequency of the degree of unexpected struggle that occurs in the 
general population. Jessica’s WIAT-III| Total Reading Composite score of 85 is significantly below her 
Mathematics Composite score of 133 by a very uncommon margin estimated to occur in less than 1% of other 
individuals in the general population, which is a reflection of the difficulty she has experienced specific to 
acquiring reading skills. Her WIAT-III Mathematics Composite score of 133 is commensurate with an expected 
score of 120 predicted by her GAI score. However, all of her WIAT-III reading composite scores are 
significantly below expectation whether the expectation is measured with the FSIQ or the GAI score. Jessica is 
expected to have a WIAT-III Reading Comprehension and Fluency Composite score of 112 predicted from her 
FSIQ score but her actual Reading Comprehension and Fluency Composite score is 74. This is a very 
uncommon discrepancy of 38 points estimated to occur in 1% or less of other adults. Similar very uncommon 
discrepancy margins can be seen between her predicted scores and her actual WIAT-III Basic Reading 
Composite and Reading Comprehension-Fluency Composites with even larger discrepancies based on her GAI 
score. Jessica’s history and pattern of reading scores indicate and warrant a diagnosis of Specific Learning 
Disorder with impairment in reading that involves reading rate, reading fluency and reading comprehension. 
Her impairment in reading is exacerbated by the effects of ADHD. The severity of her impairment in reading is 
severe. 


Double the usual time for any timed test is recommended because of Jessica’s very slow reading speed and 
difficulty comprehending the content of passages. The letter of September 11, 2018, from Dr. Farmer denying 
extended time stated that the 2017 evaluation by Dr. Lewandowski reported that “your reading, spelling and 
arithmetic are normal to above normal.” However, the only test of her reading skills used by Dr. 
Lewandowski was the Wide Range Achievement Test-4"" Edition (WRAT-4), which does not measure reading 
speed, reading fluency or the impact of these on comprehension. The WRAT-4 is considered to be an 
insufficient instrument as the primary assessment of reading, writing, or math skills. The USMLE Guidelines 
for Testing Accommodations specifically states, “The Nelson-Denny Reading Test (NDRT) and Wide Range 
Achievement Test (WRAT) are not comprehensive diagnostic measures of achievement and therefore neither 
is considered acceptable if used as the sole measure of reading ability or academic skills.” 


Dr. Farmer also stated that “documentation does not demonstrate a developmental history of impaired 
scholastic skills.” Although not formally identified in her academic records, the records she provided this 
examiner reflect specific statements by her (and referred to in Dr. Lewandowski’s report) about the difficulty 
she experienced from her earliest elementary years in acquiring reading and writing skills. Dr. Farmer cited 
her high school grade point average as proof that she did not reflect developmental history of impaired 
academic functioning when in fact she stated that she achieved her high grades because of the inordinate 
amount of time she had to devote to school work when compared to other students, as well as the informal 
accommodations she received. Dr. Farmer further cited her scores on the ACT and MCAT as proof that her 
academic functioning was not impaired. The ACT and MCAT are not comprehensive diagnostic measures of 
reading or other academic skills any more than the WRAT is, and the scores she managed to attain are as 
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much a reflection of the compensatory effects of her superior intellect rather than an absence of reading 
impairment. While her scores on the ACT and the MCAT were good, she may have scored significantly higher 
if she had taken these tests with accommodations of a separate room and extended time. Consequently, the 
ACT and MCAT scores do not provide an indication of the negative impact of her reading disability. 


It is noteworthy that recent students with her MCAT score, while good at the 79'" percentile combined with 
her college GPA, only had an acceptance rate of 38% according to the Association of American Medical 
Colleges. Dr. Farmer also stated in reference to Dr. Lewandowski’s evaluation that “Your evaluator’s 
conclusions not withstanding, he reports that her performances on a computerized measure of attention- 
related problems, the Conners Continuous Performance Test Third Edition (CPT-3) are normal.” However, 
according to a leading ADHD researcher and specialist, “... a sizable minority of adults with ADHD can perform 
these tests sufficiently well to make for an unacceptable level of false negatives for these tests.” The DSM-5 
specifically states that, “Inattentive behavior is associated with various underlying cognitive problems on tests 
of attention, executive function, or memory, although these tests are not sufficiently sensitive or specific to 
serve as diagnostic indices.” Consequently, neuropsychological tests including continuous performance tests, 
can provide supplementary evidence for ADHD, but seemingly normal performance cannot be used to rule out 
the condition. 


Jessica’s writing skills are in the middle of the average range compared to other adults her age as measured by 
the WIAT-III Written Expression Composite score of 100, which is as high or higher than 50% of other adults 
her age. The subtests and component scores are also within the average range for her age. Consequently, a 
specific learning disorder with impairment in written expression is not indicated. However, Jessica’s WIAT-III 
Written Expression Composite score of 100 is significantly below an expected score of 119 predicted by her 
GAI score of 132 and by an uncommon margin estimated to occur in 10% or less of the general population. 
This pattern represents a significant relative weakness performing writing tasks, which is presumed to be a 
consequence of her reading disorder and the ADHD. Jessica can be expected to be relatively slow at organizing 
and expressing her thoughts in writing at a level commensurate with her intelligence, which is reflected in the 
distinct weakness she exhibited with general processing speed as measured by the WAIS-IV. Consequently, 
additional time is needed on writing tasks in order to perform at a level commensurate with her intelligence. 


Jessica Ramsay is a 28-year-old, single female medical student with superior intelligence who has a long 
history of inattention, distractibility and hyperactivity that have significantly interfered with academic 
functioning since early childhood. Jessica has been able to perform well academically, but has had to rely on 
extraordinary compensatory strategies in order to do so. Jessica’s academic and behavioral history reflect 
DSM-5 diagnostic criteria indicating ADHD, Combined Presentation. 


Jessica reported often experiencing 17 of the 18 DSM-5 criteria symptoms associated with ADHD that have 
persisted for at least the past six months with most having been present since her earliest years in school. The 
persistently frequent manifestation of these symptoms was corroborated by her mother and her fiancé. Ona 


' Barkley, R., Murphy, K., Fischer, M. (2008). ADHD IN ADULTS: What The Science Says (p. 433). New York, NY: The Guilford 
Press. 


EX 7-38 


Case: 20-1058 Document: 14-2 Page: 799 Date Filed: 02/07/2020 


page 29 of 31—Jessica E. Ramsay 


systematic rating score of the frequency of occurrence of the DSM-5 ADHD symptoms, Jessica endorsed 17 
(her mother, 14 and fiancé, 11) of the 18 criteria that are associated with a diagnosis of ADHD. Only 5 
inattention or 5 hyperactive-impulsive symptoms are required to be frequently and persistently present over 
the previous six months. The ADHD symptoms described or endorsed by Jessica, her mother and fiancé are 
prominently exhibited at school, at her home and with her interpersonal relationships. These symptoms were 
reported by Jessica and corroborated by her mother to have interfered with and reduced the quality of her 
academic functioning and her daily adaptive functioning since her earliest school years. 


The available school records do not clearly reflect academic struggles in elementary, middle or high school, 
but this is a result of the family obtaining help on an informal basis, which was very successful in preventing 
poor academic grades, and therefore masked the degree of struggle Jessica experienced during these years. 
In addition, the specificity of Jessica’s descriptions, which are corroborated by her mother, attest to the 
presence of such struggle. Although Jessica has worked hard at compensating for her deficits, her symptoms 
have continued to significantly interfere with her life. Results of the IVA+Plus, a computerized test of 
sustained attention and distractibility, reflect a severe impairment compared to other adults her age. In 
addition, her WAIS-IV Processing Speed Index score at only the 8" percentile for her age reflects a weak 
cognitive efficiency highly associated with ADHD. Jessica’s symptoms are not better explained by any other 
psychiatric or medical condition. Her medical exams with her physician do not indicate a physical disorder or 
disease other than ADHD and a Specific Learning Disorder with impaired reading that would account for her 
ADHD symptoms or academic difficulties. Jessica’s mental status and the magnitude of her psychological 
symptoms do not indicate a psychological condition severe enough to account for her ADHD symptoms or her 
academic difficulty. Jessica has also experienced longstanding feelings of discouragement, frustration, and 
anxiety which are best understood to be a direct secondary consequence of her underlying ADHD symptoms. 
Consequently, a diagnosis of ADHD, Combined Presentation is warranted in addition to a Specific Learning 
Disorder with impairment in reading. 


Diagnosis: DSM-5 criteria synchronized with ICD-10-CM numerical coding 


1. Specific Learning Disorder with impairment in reading (developmental dyslexia): reading 
comprehension, severely impaired reading rate and fluent word recognition, 315.00 (F81.0) 


2. Attention-Deficit/Hyperactivity Disorder Combined Presentation 314.01 (F90.2) 
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Recommendations: 


1. 


Jessica’s pattern of reading and writing scores is typical of the intelligent dyslexic reader who struggles 
with efficient decoding and processing of the printed words, but can use her intelligence to 
substantially compensate and extract seemingly adequate comprehension from passages. However, 
the intelligent dyslexic reader’s reading comprehension is fragile and susceptible to abrupt lapses and 
failure that interferes with academic achievement commensurate with her intelligence. Jessica’s level 
of reading impairment is severe and can be expected to significantly and substantially interfere with 
educational efforts without accommodations such as extended time. Her impaired reading skills 
significantly interfered with her performance on the Nelson-Denny Reading Test because of the 
standard time limit. Jessica correctly answered most of the items she attempted on Nelson-Denny 
Reading Test, but she indicated this required her to reread passages multiple times in order to gain 
adequate comprehension. Consequently, her percentile rank scores were severely limited because of 
the time constraints. Jessica correctly completed 94% of the Comprehension items she attempted, but 
was only able to attempt 47% of the Nelson-Denny Comprehension items during the standard time 
limit. 


Consequently, it is recommended that Jessica receive at least double the standard time allowed for 
tests and exams. Any classroom test or standardized test administered without the accommodation of 
extended time (double) will not be an accurate and valid measure of Jessica’s knowledge in a given 
area. Likewise, Jessica's weakness in writing can be expected to significantly and substantially interfere 
with educational and assessment efforts without accommodations such as extended time. Any tests 
administered without extended time (at least double) should be regarded a significant and substantial 
under-representation of Jessica’s actual abilities and knowledge, which impairs her access to the exam. 
Therefore, it is also recommended that at a minimum she be allowed extended time (double the 
standard time) for any classroom tests, standardized tests and classroom assignments. 


At least 100% additional test time (double time) is also recommended because of her inattention, 
distractibility, and slow information processing. This should be used in conjunction with a private, quiet 
room and additional break time to address basic needs and to adequately manage ADHD symptoms 
and her medical disorders. Any test administered without these accommodations will not be an 
accurate measure of what she knows about the subject being assessed. 


The use of a computer, computer word-processing software with spell-check, and extended time is 
recommended for any classroom tests or standardized tests that involves writing. The extended time 


is also necessary to adequately utilize any assistive technology for reading and writing. 


Reading material should also be provided to Jessica in audio recorded format. An online certification 
has been completed to allow her to apply for a Learning Ally (learningally.org) membership. 
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5. Tutorial support and assistance from the college academic support services for her reading and writing 
problems is recommended as needed to help Jessica function at a level commensurate with her 
intellectual abilities. 


6. Remedial reading instruction following the Orton-Gillingham approach may be beneficial for her 
dyslexia and is recommended for consideration. This is available through MDI. However, this is a slow 
process and unlikely to benefit her while she is in medical school. Also, improvement of reading 
fluency is uncertain and it is unknown what benefit, if any, she may obtain from such instruction. 


7. Continue treatment through her physician for ADHD with medications such as Concerta, Adderall, 
Intuniv, Strattera, Vyvanse, Wellbutrin or Provigil. 


| a ef 


Robert D. Smith, PhD 
Licensed Psychologist 
Neuropsychologist 
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Welcome 


Welcome 


Specializing in the assessment and treatment options for: 


DYSLEXIA 

ADD/ADHD 

LEARNING DISORDERS 

EXTENDED TIME & ACCOMMODATIONS FOR STANDARDIZED EXAMS 
IQ OPTIMIZATION 

PSYCHOTHERAPY 


Services Can Be Tax Deductible-Click Here 


Adults and teens with learning disabilities may be able to get additional time and other accommodations in high-stakes 
testing situations (SAT, ACT, MCAT, LSAT, GRE, GMAT, etc). Dr. Smith offers neuropsychological evaluations to individuals 
who are seeking documentation as part of their application to request more time and/or other accommdations. 


BEWARE! Some websites offer so-called evaluations at a much lower cost. However, many of these so-called “diagnoses” 
are not real because the practicioners are not licensed to provide a real diagnosis and use definitions that are not officially 
recognized and are therefore not real. An official DSM-5 (Diagnostic and Statistical Manual of Mental Disorders) diagnosis 
is necessary when you are trying to qualify for services at school or work. 


Dr. Smith is a licensed psychologist and neuropsychologist and is a consultant for the Michigan Dyslexia Institute and 
provides comprehensive neuropsychological evaluations for Dyslexia, ADHD and other Learning Disorders at the Michigan 
Dyselxia Institute Abrams Teaching Laboratory in Lansing and at the Michigan Dyselxia Institute Detroit Metro Center in 
Berkley Michigan. 


Not sure if an evaluation is right place you or your child? All evaluations by Dr. Smith consider a braod range of causes for 
reading and other learning idsorders, not just Dyslexia. During the Intake Interview your history and previous evaluations, 
if you have them, are reviewed to determine what tests need to be administered to address your concerns and Dr. Smith 
will evaluate for other types of conditions that are indicated. All of this will be discussed thoroughly with you after the 
Intake Interview and before any testing so you can make an informed decision about what's best for you. 


Please feel free to call Dr. Smith’s office if you are interested in an evaluation or services and have any questions. There are 
many possible considerations depending on your situation. Dr. Smith has tried to anticipate as many questions as 
possible throughout this website, but if you can’t find what you need, please call Dr. Smith's office at 517-349-5987. 


The Michigan Dyslexia Institute, Inc. (MDI) is a nonprofit organization, funded by a combination of grants, donations and 
fee for service programs serving children and adults through five regional centers throughout Michigan. MDI provides 
teacher training, cooperative programs with school districts and state agencies, public information about dyslexia, 
diagnostic evaluation and remedial reading instruction. 


Michigan Dyslexia Institute 


Various forms of payment are accepted, including check, Visa, Mastercard, American Express. 
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NEUROPSYCHOLOGICAL EVALUATION FOR DEVELOPMENTAL DYSLEXTA AND ADHD (ADD) 
(cost $2030) (procedure codes 96132, 96133, 96136, 96137) 


This is for the purpose of determining whether a child or adult has the reading problem that meets the criteria to receive a 
formal diagnosis of a Reading Disorder (developmental dyslexia ) and attention deficit disorder (ADD or ADHD ). It involves an 
assessment of overall cognitive functioning, tests of attention, questionnaires, rating scales and reading tests. A formal 
diagnosis is necessary if you are seeking insurance reimbursement or are trying to obtain special accommodations under the 
American with Disabilities Act in school, for standardized testing or for employment purposes. This evaluation results in an 
integrated written report. 


Problems with IQ Testing: 


Traditionally, the principal method of diagnosing learning disabilities, such as dyslexia, has been to compare measured 
intelligence and achievement level such as reading. It is expected that the reading score for instance, will be significantly below 
the IQ score if dyslexia is present. Other factors are also considered, but he center piece to diagnosis is this discrepancy in 
scores. However, there are serious problems with this approach that are frequently not considered in a diagnostic evaluation. 


First, the concept of intelligence being a single ability accurately represented by a single score such as IQ has been seriously 
challenged by research. The overall functioning that is represented by IQ is actually the result of at least four, (and possibly 
more) separate cognitive abilities. The are most commonly identified as verbal reasoning, nonverbal reasoning, working 
memory and processing speed. When these are all functioning at the same level, then a single score such as the IQ can be 
regarded as validly representing a person's intelligence. However, It is not uncommon for people with learning disabilities to 
have very uneven functioning in these four areas, perhaps ranging from very low to very high. Consequently, a child or adult's 
reasoning and learning abilities may be much higher than what is reflected in the IQ score. Unfortunately, it is the lower IQ 
score that is often used in calculating the discrepancy between ability and achievement such as reading resulting in a 
discrepancy that is deemed within normal limits. Consequently, the learning disability that is actually present is not detected. 
Failing to detect a problem that is actually present is called a false negative. 


There are additional consequences in not properly interpreting intelligence tests. Working memory and processing speed are 
considered aspects of attention and are closely associated with some type of attention deficit disorder. Impairments in these 
areas strongly suggests that an evaluation for ADHD or ADD is in order. Relying on the traditional 1(Q score may mask actual 
impairments and result in failure to detect a problem, when in fact a problem is present. Again a false negative. This can also 
result in serious under measurement of actual ability or potential. Unfortunately many psychologists are only trained to use the 
traditional IQ score and ignore indications that a traditional IQ score is invalid. 


Problems with Testing Reading: 


Automaticity is acquired in the latter stage of reading acquisition when decoding of words is automatic and therefore rapid, 
which allows more mental resources to be directed to the task of reading comprehension. Automaticity is necessary for 
practical reading typical non-dyslexic readers. However, the extra steps and mental effort the dyslexic reader must use to 
perform basic decoding continues to reflect the ongoing interference that their dyslexia has with practical reading. Most 
reading tests that are used to evaluate for dyslexia are untimed and do not require Automaticity of decoding and will often fail 
to detect the presence of dyslexia in a person who has had substantial remediation. People with dyslexia who have had 
substantial amount of remedial reading instruction can often perform well on these untimed tests. Consequently, it is important 
to administer reading tests that require Automaticity of decoding for the evaluation to have a reasonable chance of detecting 
dyslexia. Unfortunately, such tests are often not included in an evaluation, which may result in a false negative diagnostic 
conclusion. 


Problems with ADHD or ADD testing: 


There is considerable controversy at the present time over what are the core symptoms of ADHD or ADD. ADD, which is ADHD, 
Predominantly Inattentive Type, is particularly difficult to diagnose because hyperactivity or impulsiveness are not the primary 
symptoms. People with ADD are not disruptive and are often well behaved in classrooms. Their symptoms involve internal, 
silent problems of mental processing of information that results in poor academic performance. Because their symptoms are 
not readily noticed by observers, their condition often goes undetected despite the suspicion that something is just not right. 
Because of the controversy regarding the core symptoms and the difficulty detecting symptoms evaluations often result in false 
negatives when in fact there is a problem. Evaluations require a care review of all tests, history, grade reports, teacher reports 
and parent reports. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JESSICA RAMSAY, 
Plaintiff 


Vv, CIVIL ACTION NO. 19-2002 
NATIONAL BOARD OF MEDICAL 
EXAMINERS, 
Defendant 


DECLARATION OF JESSICA RAMSAY IN SUPPORT 
OF MOTION FOR PRELIMINARY INJUNCTION 


I, Jessica Ramsay, declare as follows: 


1. The facts in this Declaration are based on my personal knowledge. 
2. I am 28 years old and reside in Kalamazoo, Michigan. 
3. For more than 10 years, I have dreamed of and worked very hard toward 


attending medical school and becoming a physician. I am now a student at the Homer Stryker 
M.D. School of Medicine which is part of Western Michigan University in Kalamazoo, 
Michigan (“WMed”). I entered WMed with the first entering class in 2014, with an expected 
graduation date of 2018, and I have completed the first three years of the four year M.D. 
program. I was chosen by the members of my entering class for membership in the Upjohn 
Humanism Honor Society, an honor society made up of medical students who have been 


identified as possessing outstanding clinical and interpersonal skills. See www.gold- 


foundation.org/programs/ghhs/. I 


' The members of my class were not eligible for the Gold Humanism Honor Society 
(“GHHS”), which is a national organization, because we were the first WMed class. The GHHS 
suggested that WMed could create its own society for our class, using the same criteria, and this 
became the Upjohn Humanism Honor Society. 
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4. However, because of the problems with the examinations that are administered by 
defendant, the National Board of Medical Examiners (“NBME”), that are the subject of this 
litigation, I did not graduate with my class in 2018. The other members of my class have not 
only graduated, but have gone on to medical residency programs, which are the next stage of 
physician training. By contrast, | have been compelled to take a leave of absence. My potential 
graduation date has been delayed for 3 years. If I can eventually overcome the problems with 
NBME, and resume my studies at WMed, | still will have lost the opportunity to graduate with 
my fellow students from the class of 2018. 

3: For my entire life, including primary and secondary school, college and medical 
school, I have had to struggle with the obstacle of very slow reading speed and problems with 
attention and distractibility. 

6. These disabilities are a problem for me not only in taking timed and standardized 
written tests, like the tests involved in this proceeding, but also in everyday life. 

rh The average person is able to scan documents, read and write, and process, recall 
and organize information efficiently, but I cannot. In order to do any of these things, I must 
spend much more time and energy every day than most people need to. Furthermore, the 
additional time and energy spent on these tasks takes away from the time, energy, and focus 
needed to manage other important life responsibilities like cooking, eating, cleaning, paying 
bills, running errands, doing laundry, sleeping, and self-care, 

8. I have always struggled with flipping, merging, and tangling letters, characters, 
and words both when reading and writing. I also have trouble distinguishing between words and 


characters that have similar shapes — characters such as qbdp, 96, wunm, JL, 3E, gy, Ssae, 4A, 


and words like united/untied, serves/verses/reverse/server/severe/reserve, quite/quiet, from/form, 
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reared/reread, and though/thought/through/trough/tough — so it takes me a long time to isolate 
and correctly identify them. Sometimes | am unable to tell them apart without help from others 
or use of supportive tools. 

9. In order to read anything, especially technical material like the material on the 
USMLE Step | test, I must spend a lot of time and effort to untangle the words and decode each 
one, identifying their individual meanings. Then I must piece them together in the correct 
sequence, building them up to get the meaning of the text as a whole. This is completely 
different from the way that most people read. Most people read with “automaticity,” i.e., with 
fast accurate word recognition. I cannot read in the way that most people read. Instead, I need to 
reread text multiple times before I can fully comprehend what I am reading. Usually, I also need 
to read the text aloud, or have it read to me by a person or computer program, to help me 
interpret the words within the context of the sentence, and then within the paragraph. 

10. In addition to the problems with reading described above, I also have long 
suffered with distractibility, which reduces my ability to focus or maintain attention, especially 
for extended periods, and causes me to be very easily distracted by sounds, movement, and 
flashes of light, as well as my own thoughts and sensations, like hunger, restlessness, pain, and 
temperature. These distractions pull my focus away from my current thought or task. 

11. ‘In my early school years, my parents and teachers worked with me on a daily 
basis to help me with reading, spelling and writing. They did not pursue formal evaluation or 
accommodations for learning disabilities, attention problems or distractibility because I worked 
very hard every day to mask my mistakes, both at school and elsewhere. After using my energy 


to concentrate on these tasks, | was always mentally exhausted at the end of the day. The reality 
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was that I was spending a very abnormal and excessive amount of time and effort to perform or 
work around these functions every day. 

12. _ In the Personal Statement that I submitted to NBME with my second application 
for testing accommodations, I described these problems with reading speed and distractibility in 
more detail, and a copy of the Personal Statement is attached hereto as Exhibit A and 
incorporated by reference. 

13. Although I did not have formal accommodations for my problems with reading 
speed, attention and distractibility before college, I needed, and sometimes received, informal 
accommodations in order to be successful and pass my classes. For example, I remember a 
timed, multiple-choice test in Sth grade, on which we had to get at least 30 out of 60 questions 
right to pass. All but one other person finished early. I used all of the allotted time, and I was 
still the only person to answer less than 30 questions. I had only been able to get through 29 of 
them and was working on the 30th when time ran out. I went home crying because | felt stupid 
and slow. | told my mom that I knew how to do all the questions, but I just did not have enough 
time. Eventually, they made informal accommodations for me by grading the work I had shown 
for the 30th question, which was correct and allowed me to achieve the minimum passing score. 
Similar situations have occurred all throughout my schooling, even several times since I began 
receiving formal accommodations in college. 

14. | During my undergraduate studies at Ohio State University, the demands of 
school, work and life finally began outweighing my ability to self-accommodate, requiring more 
time and energy than I had. In addition, as the academics became more challenging, longer 
hours of studying and other self-accommodations were no longer enough to compensate for my 


slow reading speed and distractibility. I was having much more trouble focusing throughout the 
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day, and was losing track of things more frequently. I was even having trouble speaking — 
mixing the beginnings or ends of neighboring words, or just not being able to find the right 
words at all — which happens much more often when I am fatigued. For many of the tasks that I 
needed to do on a daily basis, I knew the steps needed to accomplish each task and that I was 
capable of doing each step, but I never had enough time to do all of them, even if I planned 
ahead. 

15. —_ In 2009, at the suggestion of a professor, I sought help from my primary care 
physician, Dr. Allen Smiy, who diagnosed me with Attention Deficit Disorder, inattentive type, 
for which he began medical management. At that time, I did not associate my restlessness and 
constant need to be moving with being hyperactive — I just thought I was active. 

16. Dr. Smiy also commented about “possible dyslexia” but did not recommend 
further work-up because it would have been time-consuming and expensive, and would not have 
changed the treatment and accommodations that he recommended on the basis of his diagnosis of 
Attention Deficit Disorder. Dr. Smiy also said that, if 1 was not granted the accommodations | 
needed based on the diagnosis of ADD alone, he could refer me for further evaluation of 
dyslexia. As explained in the next paragraph, I did receive accommodations from Ohio State on 
the basis of Dr. Smiy’s report, and therefore did not pursue further evaluation at that time. 

17, After I received Dr. Smiy’s diagnosis, I registered with Ohio State’s Office of 
Disability Services (ODS) and began receiving formal accommodations in 2010, which included 
50% additional testing time and a distraction-reduced testing space. (I also received other 
accommodations such as the use of colored pencils, pens and highlighters, which are not 


available for computer-based tests like the USMLE Step examinations.) 
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18. Once I started receiving accommodations, I was able to perform better on my 
exams because I had more time to read, write, and work through questions. However, even with 
the extra time and reduced distractions, I still had to rush to try to finish the tests. On exams with 
essays or questions with lengthy prompts, which require a lot of writing or reading, I still ran out 
of time before I could finish. My grades for timed examinations still did not fully reflect my 
level of knowledge, even with 50% extended time (time-and-a-half). 

19. For standardized exams that I took before medical school like the ACT for college 
admission, and the MCAT for medical school admission, I was able to answer many of the 
questions without reading the entire question. 

20. For the ACT, the intrinsic nature of the test made it possible to answer many of 
the questions without reading the question prompt, which allowed me to get through enough of 
the questions to score well enough to get into college, though my score did not adequately reflect 
my knowledge or reasoning ability. Most of the questions required little reading in order to find 
the answers, and therefore, I was able to answer enough questions to achieve an acceptable score, 
even though I was not able to read all of the questions, and (due to the guessing penalty that is 
applied in scoring the ACT), I had to leave some questions unanswered. 

21. I did not request accommodations for the MCAT because, at the time that I took 
the MCAT, scores were “flagged” if the student received disability accommodations, and many 
advisors, mentors and test prep instructors told me that identification as a person with disabilities 
would hurt my chances for admission. Subsequently, the practice of flagging MCAT scores was 
discontinued, but this was after I had already taken the exam. 

22. For the MCAT, as for the ACT, many of the questions could be answered without 


reading and gathering information from the passages, so I knew that I should answer these 
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passage independent questions first, and then use any remaining time to try to read and answer as 
many as I could of the remaining questions that required more reading. Then, in the last minute 
of each section, I blindly selected answers for the questions I was not able to get to because, 
unlike the ACT, there was no guessing penalty, so I did not have to leave them blank. Again, 
being able to skip much of the reading made it possible for me to correctly answer enough 
questions to achieve an acceptable score, but not a score that adequately reflected my knowledge 
and reasoning skills. 

23. When I began medical school in 2014, and requested accommodations, I was 
required by my school (WMed) to undergo a neuropsychology evaluation, for which the school 
recommended Charles Livingston, an M.A. psychologist working in the Kalamazoo, Michigan 
area where WMed is located. I submitted Mr. Livingston’s report with my request for 
accommodations. Based on the results of Mr. Livingston’s evaluation and his recommended 
accommodations, WMed approved accommodations including 100% extended testing time 
(double time) and testing in a private room as well as additional accommodations for paper- 
based tests. 

24. Though these initial accommodations helped greatly on tests, 1 needed more 
accommodations to meet the increased curricular demands. I was unable to keep up with the 
required reading assignments. I was still taking the weekly computerized quizzes (called 
“individual Readiness Assurance Tests” or “iRATs’’) under standard conditions with the rest of 
my class; I was unable to read all 10 questions in the 15 minutes provided and had to select 
random answers for the remaining questions when the time was up. Due to these continued 
challenges caused by my slow reading speed, and problems with attention and distractibility, I 


requested that the existing accommodations including 100% additional testing time and a private 
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testing room also be extended to weekly quizzes (iRATs). (I also requested additional 
accommodations for reading assignments and general studying.) WMed approved these 
additional accommodations. 

25. Throughout my time in medical school, I also had to adjust my requests, or make 
new ones, as I encountered new situations in the classroom and the clinic. For example, medical 
students are required to take “objective structured clinical examinations” (“OSCEs”) which are 
simulated clinical encounters in which a student interviews and assesses a standardized “patient” 
who is following a set script. The student then prepares a patient note, based on the simulated 
encounter. These OSCE’s are modeled after, and used as preparation for, the USMLE Step 2 CS 
(“Clinical Skills”) Exam, which I am required to pass in order to graduate. 

26. During my 2nd year of medical school, I struggled to complete simple 
subjective/objective encounter notes for our OSCE assessments within the 10-minute limit, and 
so I was granted 50% additional time for the notewriting. As the year progressed and I and the 
other students gained more clinical knowledge, the prompts (patient scenarios and instructions 
for that encounter) that we had to read before entering the patient room became longer, and we 
were required to include more in our encounter notes as well. At this point, I was no longer able 
to type enough within the 15 minutes (1.5 times standard OSCE note-writing time) to pass my 
OSCE’s, and depending on the length of the prompt, sometimes I did not have enough encounter 
time left after reading the prompt to complete what the instructions asked for. For these reasons, 
I had to request that my note-writing time be increased from 15 to 20 minutes (1.5 time to double 
time), as well as 2 additional minutes at the beginning of the encounter to read the prompt before 


entering the patient room. 
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27. | The USMLE exams are different from the standardized exams I took before 
medical school. For these exams, I must read the entire prompt for each of the questions in order 
to gather and analyze all of the information necessary to correctly decide on an answer. This 
requires far more reading than either the ACT or the MCAT did. I cannot use the methods that I 
used for the ACT or MCAT and avoid or minimize reading in order to get through enough 
questions to obtain an acceptable score. To have the same opportunity as the other students 
taking this exam to read and gather the necessary information from each prompt, and to be able 
to demonstrate my knowledge and reasoning ability, I need to read the complete prompt for each 
of the questions. To read and analyze the complete prompt for each question, I need the 
extended testing time accommodation that I am requesting. 

28. | When NBME rejected my request for accommodations in 2017, and I did attempt 
to take the Step 1 examination under standard conditions, I did not have enough time to read all 
of the questions and, in the last minute of each block, was forced to blindly select answer choices 
for about 30 to 35 percent of the questions. (Unlike the ACT, as referenced above in paragraph 
20, the scoring of the USMLE examinations does not apply a penalty for wrong answers, and so 
I did not have to leave unread questions blank. However, random guessing is not the same as 
answering a question that I have time to read ) Additionally, because I was rushed to get through 
as many questions as possible during the allowed time for each block, I did not have enough time 
to thoroughly decode, analyze and process many of the questions, or to organize my thoughts 
before having to select an answer. 

29. The Step 2 CK examination includes prompts which are much longer and denser 


than the Step 1 examination. While I was able to read 65 to 70 percent of the questions on the 
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Step 1 examination, I can only read about 45 percent of the questions on timed practice tests for 
the Step 2 CK examination. 

30. | Double exam time — which I have received from my school, but not from NBME 
— gives me the opportunity to use the methods and supports that I need to effectively read 
through each question while compensating for effects of my learning disabilities. I need this 
time to ensure I have the opportunity to read, understand, and gather information from each 
question; to apply my knowledge and preparation to process the information and decide on an 
answer choice; and to correctly distinguish between answer choices so I can select the 
appropriate answer choice for my intended answer, 

31. [have been hurt, and continue to be hurt, by the delay that I am experiencing 
because of NBME’s refusal to allow me to have the extended testing time that I need. NBME’s 
refusal is delaying my education, and jeopardizing my ability to begin my professional career as 
a physician. I have already spent nearly three years trying to obtain testing accommodations, and 
specifically extended testing time, from NBME. 

32. | My school requires that I take the Step 1 examination before beginning my final 
year of medical school. I began medical school in 2014, and therefore was scheduled to begin 
my fourth and final year in July 2017. To allow adequate time for NBME to consider my 
application, I first applied for accommodations in December 2016. NBME turned my 
application down in March 2017. My school advised me to attempt to take the examination 
without accommodations in order to try to stay on track for graduation with my class, and I did 
so in July 2017 but because of my slow reading speed, I was only able to read about 65 to 70 


percent of the questions in each block. Although I felt comfortable with my ability to answer the 
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questions that I had time to read, I had to fill in random guesses for 30 to 35 percent of the 
questions, and I missed the passing score cutoff of 192. 

33. After I failed to pass Step 1 without accommodations in July 2017, I consulted a 
neuropsychologist, Dr. Lewandowski, in order to obtain an additional evaluation of my need for 
accommodations for the USMLE Step examinations. I submitted a new application, including 
Dr. Lewandowski’s report, in June 2018. NBME again denied my request for extended testing 
time in September 2018. I pursued the NBME “appeal” process, in which NBME itself reviews 
its own decision. In order to satisfy NBME guidelines, which require that a student seeking to 
“appeal” (or “request reconsideration”) must submit “new substantive supporting 
documentation,”” I obtained an additional neuropsychological evaluation to address and respond 
to NBME’s stated reasons for refusing to grant extended testing time. The new evaluation, by 
Dr. Robert Smith, was submitted with my NBME “appeal” on December 12, 2018. NBME 
rejected my appeal on February 14, 2019, and rejected my request for further reconsideration on 
March 27, 2019. With no other choice, I filed this action against NBME on May 8, 2019. 

34. If NBME had granted my original request for accommodations, I believe that I 
could have passed the Step 1 examination, and also the additional step examinations — Step 2 CK 
(Clinical Knowledge) and Step 2 CS (Clinical Skills)’ that are required for graduation by WMed 
and other allopathic’ medical schools. Successful completion of Step 1, Step 2 CK and 


Step 2 CS is also required for participation in the National Residency Match Program 


? Found on the Internet at https://www.usmle.org/test-accommodations/guidelines.html, 


“Reconsideration.” 


| may request additional accommodations for the Step 2 CS examination, similar to the 
accommodations that WMed has granted for OSCE examinations. See above, paragraphs 25-26. 


4 Allopathic is the term for schools like WMed that grant the M.D. degree, as distinguished 
from osteopathic schools which grant the D.O. degree. 
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(“NRMP”). If I had received the accommodations that I need, and had passed the Step 
examinations on schedule, I could have graduated from WMed and matched into a residency 
program more than a year ago. Because of NBME’s continuing refusals to grant extended 
testing time, I had to file this lawsuit, and to request from WMed an extension of my leave of 
absence. A copy of WMed’s letter granting an additional leave of absence to March 2, 2002 is 
attached hereto as Exhibit B. 

35. Because of this delay, I will probably not be able to graduate until, at the earliest, 
May 2021 which is three years later than my original graduation date. Further delay could 
jeopardize even this already very delayed schedule. 

36. Preparation for and scheduling of USMLE Step examinations requires substantial 
lead time. The normal scheduling window is three months. Therefore, I need to have a decision 
about accommodations for the Step 1 examination at least three months prior to March 2. 2020. 

37. lL amalso now in jeopardy of losing my future entirely. I had to take an extended 
leave of absence because of NBME’s withholding of necessary accommodations. That leave of 
absence has been extended several times, and now runs out in March 2020. If 1 am unable to 
take the step exam with the necessary accommodations before March 2, 2020, I will be 
dismissed from medical school. If 1 am dismissed from medical school because of the facts and 
circumstances alleged, despite being well-regarded by the faculty and chosen by my peers for the 
Upjohn Humanism Honor Society, the medical career, to which I have aspired for more than 10 
years, would be over before it began. Moreover, even if I am able to take and pass Step | prior 
to the exhaustion of my leave of absence, my ability to get a residency position is now 


compromised and I will be forced to disclose my disability to explain why I had to take such an 
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extended leave of absence. Every day of additional delay by NBME results in further delay 


before I can achieve my goal of becoming a physician. 


eK 


I declare under penalty of perjury that the foregoing is true and correct. 


Varn KR 
Jessica Ramsay 


Dated: 4/22/19 
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Step 1 and Step 2 CK-Mult 


United States Medical Licensing FE Examination® (USMLE®) 


REQUEST FOR TEST ACCOMMODATIONS 


Use this form if vor are requesting accommodations on USIMLE for the firsi as ¢ : 


The National Board of Medical Examiners’ (NBME") processes requests for test 
accommodations on behalf of the USMLE program 


If you have a documented disability covered under the Americans with Disabilities Act (ADA), 
you must notify the USMLE in writing each time you apply for a Step examination for which 
you require test accommodations. Submitting this form constitutes your official notification. 


« Review the USMLE Guidelines for Test Accommodations at sywov.usimle.org for a detailed description of 
how to document a need for accommodation. 


Complete all sections of this request form and submit it together with all required documentation at the 
same time you submit your Step exam application, 


Incomplete, illegible, or unsigned request forms and/or insufficient supporting documentation will delay 
processing of your request, 


Do not send originals, Please retain the originals of all documentation that you submit as we are unable to 
return submissions or provide duplicate copies to third parties. 


Submitting duplicate and/or bound documentation may delay processing of your request. 


NBME will acknowledge receipt of your request by e-mai! and audit your submission for completeness. If 
you do not receive an e-mail acknowledgement within a few days of submitting your request, please 
contact Disability Services at 215-590-9700. You may be asked to submit additional documentation to 
complete your request. 


Requests are processed in the order in which they are received. Allow at least 60 days for processing of 
your request. Processing cannot begin until sufficient information is received by NBME and your Step 
exam registration is complete. 


The outcome of our review will not be released via telephone, All official communications regarding your 
request will be made in writing. If you wish to modify or withdraw a request for test accommodations, 
contact Disability Services by e-mail at dlisabililyservices(@nbme.org ot by telephone at 215-590-9700. 


You MUST provide supporting documentation verifying your current functional impairment. 


\? In order to document your need for accommodation, submit the following with this form: 


¥Y A personal statement describing your disability and its impact on your daily life and educational 
functioning. 


¥ Supporting documentation such as psychoeducational evaluations; medical records; copies of report 
cards, academic and score transcripts; faculty or supervisor feedback; job performance evaluations; 
clerkship/clinical course evaluations; verification of priot academic/test accommodations; ete. 


A complete and comprehensive evaluation, Reports from qualified professionals must be typewritten 
on letterhead, signed and include the professional’s qualifications. 
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USMLE® Request for Test Accommodations 


Section A; Exam Information 


Place a check next to the examination(s) for which you are currently registered and requesting test 
accommodations: (Check al] that apply) 


W Step | 

YW Step 2 CK (Clinical Knowledge) 
QC) Step 2 CS (Clinical Skills) 

O Step 3 


Section B: Biographical Information 


Please type or print. 
Bl. Name: Ramsay Jessica E 

Last First Middle Initial 
B2. Gender: O Male WY Female 


B3. Date of Birth; 


Bd, USMLE# 5 - 3 6 6-4 3 1 - 4 (required) 


BS. Address: 
6862 Tall Oaks Dr., Apt. 3B 
Street 


Kalamazoo __MI 49009 __ 

City State/Province Zip/Postal Code 
United States 

Country 


(269) 932-8214 
Daytime Telephone Number 


Alternate Telephone Number 
jessica.ramsay@med.wmich.edu 


E-mail address 


B6, Medical School Name: Western Michigan University Homer Stryker M.D, School of Medicine 


Country of Medical School: United States. Date of Medical School Graduation:05/13/18 
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USMLE® Request for Test Accommodations 


Section C; Accommodations Information 


C1. Do you require wheelchair access at the examination facility? O Yes @ No 
If yes, and you require an adjustable height computer table, indicate the number of inches required from 
the bottom of the table to the floor: 


C2. Describe the accommodation(s) you are requesting. Accommodations must be appropriate to the 
impairment within the context of the examination task and setting: 
100% additional test time (Double time) over 2 days, separate, distraction-free exam space, extra laminated paper,_ 


colored dry-erase markers in addition to black, water and snack to be taken with medications during the test. 


C3, Check ONLY ONE box for the exam(s) for which you are registered. 


STEP 1: 
Additional Break Time Additional Testing Time 
Q) Additional break time over | day Q) 25% Additional test time (Time and 1/4) over 2 days 


Q) Additiona! break time over 2 days L) 50% Additional test time (Time and 1/2) over 2 days 
100% Additional test time (Double time) over 2 days 
1 Additional break time and 50% Additional test time (Time and 1/2) over 2 days 


STEP 2 CK; 
Additional Break Time Additional Testing Time 
) Additional break time over 2 days L) 25% Additional test time (Time and 1/4) over 2 days 


QO) 50% Additional test time (Time and 1/2) over 2 days 
W 100% Additional test time (Double time) over 2 days 
© Additional break time and 50% Additional test time (Time and 1/2) over 2 days 


STEP 3: 
Additional Break Time Additional Testing Time 
UO) Additional break time over 4 days UO) 25% Additional test time (Time and 1/4) over 3 days 


C) 50% Additional test time (Time and 1/2) over 4 days 
O 100% Additional test time (Double time) over 5 days 
QO Additional break time and 50% Additional test time (Time and 1/2) over 4 days 


Describe the accommodations you are requesting for each section of Step 2 CS (i.e., patient encounter, 
patient note). If you are requesting additional time, state the amount of additional time you require in 
minutes per encounter/note, 


OQ Patient Encounter: 


O Patient Note: 
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USMLE® Request for Test Accommodations 


Section D: Information About Your Impairment 


D1. Check the box that best describes the nature of your impairment and list the year it was first 
diagnosed by a qualified professional, Check only those for which you are requesting accommodations, 


Sensory Year first diagnosed 
CL] Hearing 

QO) Vision 

C} Other (specify): 


Learning 

Ww Reading 1997 Or, Mary Alice A, Tanguay, Therapeutic Optometrist 
O Writing 

C) Mathematics 

Other (specify); Dyslexia 2009 Provisional Dr. Alan Smiy, M.D. 


Language 

CI Expressive 

QO} Receptive 

QC) Other (specify): 


Physical 

O Mobility/motor 
QO) Endocrine 

OQ Neurological 

OC) Other (specify):_ 


Psychiatric 

O Anxiety Disorder 

QC) Depression/Mood Disorder 

W Attention Deficit/Hyperactivity Disorder 2009 
Q) Other (specify): 


Other Impairment (specify) Migraines 1997 


D2. List your current DSM/ICD diagnosis/diagnoses for which you are requesting accommodations: 


ADHD, Dyslexia 


D3. Personai Statement 


= Attach a signed and dated personal statement describing your impairments(s) and their 
impact on daily life. Narratives should not be confined to standardized test performance. The 
personal statement is your opportunity to tell us how your physical or mental impairment(s) 
substantially limit your current functioning in a major life activity. In your own words, discuss how 
your impairment(s) would interfere with your access to the relevant USMLE Step and how the 
specific accommodation(s) you are requesting will alleviate this impact. 


nnn ______________________} 
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USMLE® Request for Test Accommodations 


Section E: Accommodation History 
STANDARDIZED EXAMINATIONS 


Ej]. List accommodations you received for all standardized examinations such as college, graduate and 
professional school admissions tests and professional licensure and certification examinations. If no 
accommadations were provided, write NONE. 


v' Attach copies of official documentation from each testing agency confirming the test 
accommodations they provided. 


» Attached a copy of your official examination score report(s). 


Bar Examination(s) 7 _ Se 
Other(s) NBME 12/19/14, 6/22/15, 1/4/16, 4/12/16, —_2x testing time, separate distraction-free 

6/24/16, 8/26/16, 10/21/16 testing room, extra laminated paper & 
colored dry-erase markers, water & snack 
with medications. 


DATE(S) ACCOMMODATION(S) 
__ADMINISTERED CC PROVIDED 
Q SAT*.act® ————_ None — ——— 
O MCAT® None 
O GRE® 
O GMaT® 
QO LSAT® 
QO DAT 
OQ COMLEX® 
QO 
oO 


POSTSECONDARY EDUCATION 


E2. List each school and all formal accommodations you receive/received, and the dates 
accommodations were provided: 


& Attach copies of official records from the school(s) listed confirming the accommodations they 
provided. 


ACCOMMODATIONS DATES 
SCHOOL PROVIDED PROVIDED 


2x testing time, separate distraction-free exam 
Medical/Graduate/ Western Michigan room, hard (paper) copy of tests if possible, _2014-Current 
Professional School University Homer Stryker extra scrap paper/laminated sheets, colored 
M.D. School of Medicine pencils & highlighters/dry-erase markers: 
————””C«EWY, SNACK & Medsinroomwithme. 


Undergraduate The Ohio State 2x testing time, separate room or distraction-free 2009-2013 
School University testing area, hard (paper) copy of tests if possible, 


extra scrap paper, colored pencils & highlighters, 
water & snack in room with meds. 


E3. Certification of Prior Test Accommodations 


If you receive/received accommodations in medica! school and/or residency, the appropriate official 
at your medical school/residency must complete and submit the Certification of Prior Test 
Accommodations form available at wwiw.usmile.org. 
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USMLE® Request for Test Accommodations 


PRIMARY AND SECONDARY SCHOOL 


[4. List each school and all format accommodations you received, and the dates accommodations were 
provided: 


» Attach copies of official records from the schools) listed confirming the accommodations they 
provided. 
ACCOMMODATIONS DATES 


SCHOOL PROVIDED PROVIDED 


High School St. Joseph High School None 


Middle School Upton Middle School None 


Alphabet chart, distraction-reduced space, 
Elementary School Sunset Oaks Academy extra time for writing and reading. These were 1996-1997 


provided by the teacher, not the school, so! school year 


do not have records confirming them. 


Section F: Certification and Authorization 


To the best of my knowledge and belief, the information recorded on this request form is true and accurate. | 
understand that my request for accommodations, including this form and all supporting documentation, must 
be received by the NBME sufficiently in advance of my anticipated test date in order to provide adequate 
time to evaluate and process my request. 


1 acknowledge and agree that any information submitted by me or on my behalf may be used by the USMLE 
program for the following purposes: 
* Evaluating my eligibility for accommodations. When appropriate, my information may be disclosed 
to qualified independent reviewers for this purpose. 
* Conducting research. Any disclosure of my information by the USMLE program will not contain 
information that could be used to identify me individually; information that is presented in research 
publications wil] be reported only in the aggregate. 


1 authorize the National Board of Medical Examiners (NBME) to contact the entities identified in this request 
form, and the professionals identified in the documentation I am submitting in connection with it, to obtain 
further information. | authorize such entities and professionals to provide NBME with all requested further 
information. 


] further understand that the USMLE reserves the right to take action, as described in the Bulletin of 
Information (see “Indeterminate Scores and Irregular Behavior”), if it determines that false information or 
false statements have been presented on this request form or in connection with my request for test 
accommodations. 


Name (print); __ Jessica Ramsay 


Signature: Perr —— Date:_ 11/28/2016 
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MONON es 


1106799 
Personal Statement Dec 11, 2016 


Personal Statement 


To adjust for my learning disabilities, ADHD and Dyslexia, | am requesting accommodations for the USMLE 
Step exams, specifically: 
* 100% additional exam time (double time) over 2 days 
* aseparate (secluded), distraction-reduced testing room 
e various colored dry-erase markers to use on the laminated paper 
» alarm or timer (in the room, visible an the computer screen, or a visual signal or verbal reminder from 
a proctor), water and a snack in the room with me for taking my necessary medications at the correct 
times 
In addition to these requests for the Step 1 and Step 2 CK exams, | will also apply for accommodations for the 
written portion of Step 2 CS at the time of registration. RECEIVED 


son DEC 42 2016 


Being ADHD, | have a difficult time sitting still and am easily distracted by the simplest exter hGPOliiulidHidces 
addition to my own thoughts. A separate testing space helps me to stay focused on the exam and what the 
questions are asking without the distraction of other test-takers, It also allows me to briefly stand up and 
stretch without distracting others, which keeps my thoughts from constantly being pulled away from the exam 
to suppress the urge to move, Colored dry erase markers help me to correct for my dyslexic errors and avoid 

| misreading questions as well as to differentiate between answer choices, especially when they are similarly 
worded. Double exam time gives me the opportunity to read through each question while compensating for 
the effects of my learning disabilities so that | am able to answer the questions based on the same information 
as my peers and make sure that | am selecting the appropriate answer choice for my intended answer, Instead 
of mixing them up or missing a key “not” that makes the answer choice the opposite of what | want. Having an 
alarm or timer In the room to remind me to take my prescriptions, along with water and a small snack to take 
with the meds are reasonable requests — especially If the snacks are Unwrapped and in a clear plastic bag, and 
the water in a label-less clear plastic bottle, all of which can be checked by a proctor before entering the exam 
room. If my dosing times do nat happen to line up with the exam section breaks, trying to remember and keep 
track of when to take my meds, having to take an unscheduled break, followed by the whole process of 
scanning in and out of the room to do so, takes up a large chunk of my exam time while adding another whole 
layer of unnecessary distraction during the exam. Instead, being able to just reach over, take the meds with a 
few sips and a couple bites and then get right back to the exam with minimal interruption allows me to devote 
more of my time and focus to the test itself. 


Prior to college, | was generally able to force myself to sit still, pay attention, and recognize and correct my 
dyslexic errors throughout the school day because the work load was easier and there was much less of it. 
After using my energy to concentrate on these tasks, | was always mentally exhausted at the end of the day 
but found relief in sports and extracurricular activities, where my weaknesses in the classroom now played to 
} my advantage. My parents and teachers never considered the possibility that | might have a learning disability 
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because | worked hard and was able to mask my mistakes at school, and at home, | appeared to be 
extraordinarily normal next to my two brothers who have autism and multiple other special needs. 


{did have one teacher in 2" grade who noticed | had trouble with “reversals” and distinguishing between 
similar-appearing characters when reading and writing — such as gbdp, 96, wunm,_jL, FE, oy, sae and 4A, 
which were even worse with cursive: saenrdlelécl or gogy. \was then referred to a therapeutic optometrist, 
Dr, Mary Alice Tanguay, to be evaluated for my “reversals,” but she identified my difficulties as “substantial 
deficits in the areas of visual-spatial relationships and visual discrimination” rather than as “dyslexia.” At 
school, for writing assignments and spelling tests, my teacher began putting me at the “time-out desk” ina 
cubicle in the corner of the room and gave me an alphabet chart to help me keep my letters straight, which 
was all extremely embarrassing for me. Because | did not fully understand what was going on, it felt as if | 
were being punished for being slower and having more difficulties than my classmates because everyone else 
only sat at that desk if they were in trouble. However, | did recognize that this early form of 
“accommodations” did help and ultimately reduced distractions and gave me enough time to learn how to 
catch and correct my own mistakes, developing more efficient compensatory skills. The summary letters from 
Dr. Tanguay’s evaluations before and after my teacher provided her accommodations demonstrate the 
progress | made as | learned to more quickly self-correct, but also noted that | would likely always be a slow 
reader. Unfortunately, these “accommodations” were unofficial, enacted by my teacher rather than the 
school, so | do not have any record that they were provided. Other than this visual testing, | was not evaluated 
for learning disabilities until 2009, and so did not recelve any other aid or accommodation, Consequently, | 
have little supporting documentation from my childhood. 


} Growing up, my friends would always get mad at me for not being able to hang out in the evenings because 
they did not believe that | was still doing homework. } always wondered how everyone finished their 
homework, especially essays and research papers, so much faster than | did. They always seemed to have so 
much free time when | was constantly up past midnight trying to finish my homework. My mom would get 
frustrated when | was trying to write a paper because it would take me FOREVER and we only had one 
computer in the house. And if | had to read something online, | would get yelled at for tying up the phone line 
(we had dial-up service at that time). No one ever believed me when | said | was actually trying to work the 
whole time. They assumed | was wasting time on social media or messaging on AIM, but | rarely ever was. The 
worst part for me was test-taking. No matter how much I studied or how hard | worked, | rarely got an exam 
prade that accurately reflected how much | knew. 


(had tested Into the ACE (Academic Creative Education) program in elementary school when | lived in Texas, 
but when we moved to Michigan in the middle of 5" grade, my new school did not recognize the ACE 
program, so | was not allowed to participate in the Stanford EPGY (Education Program for Gifted Youth), the 
accelerated track used at my elementary school at the time. Instead, | had to wait until the end of the year to 
test into the accelerated program that started in gt grade and continued through high school. | distinctly 
remember that it was a timed, multiple-choice test and we had to get at least 30 out of about 60 questions 
right to be accepted into the program. All but one other person finished early, but | was the only person to 
answer less than 30 questions. | had finished 29 and was working on the 30" when time ran out. 1 went home 
F crying because | felt stupid and slow — everyone was golng to know | wasn’t smart enough to make it into the 
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program. | tald my mom that | knew how to do all the questions, but | just did not have enough time. | was 
positive that | had gotten the 29 correct that | had finished and was almost certain that if they just graded the 
work | had done in the test booklet, they would see that | was going to get the right answer on the 30". My 
mom called the school and asked if they could grade the work for the last question and count it in my score, 
They agreed and, if | got all of them correct, would give me a trlal period in the program to see if | could keep 
up. My answers were all correct, so | was able to participate in the accelerated track “trial periad” when It 
began in 6" grade, I did very well, understood everything and was able ta do the homework, so | was allowed 
to stay in the program. Fortunately, there were not any timed tests to reveal my weakness until later in the 
program, 


In 7 grade Algebra, which was part of the accelerated track, | had maintained an A- in the class from all of my 
homework assignments but ended up getting a C- on the exam —! forgot my calculator at home, even though | 
had set it out the night before, and ended up running out of time. | knew how to do all the problems, but just 
did not have enough time to work through them, especially without a calculator. My mom and | met with the 
teacher who allowed me to retake it with a calculator. | still ran out of time and ended up getting a B+ on the 
retake as well as for the final class grade. The same thing happened in Pre-Calculus in 10" grade, but this time 
| had not forgotten my calculator; | just ran out of time. | had an A- going into the final but got a D on the final 
exam. Devastatingly, my teacher did not allow me to retake that exam, so | ended up with a significantly lower 
grade in the class than | was originally on track for. 


These disheartening experiences were not limited to math class; those were just more upsetting since | liked 
and was good at math, But timed tests have been my downfall in all of my classes, making me look 
unprepared and feet incredibly stupid. Being dyslexic and ADHD has caused me to struggle with words, making 
me a slow reader and writer both in and outside of testing. Since the beginning of my academic career, | have 
rarely been able to finish assigned readings for any class by the time they were due. { have always loathed 
reading; it is an agonizing battle of deciphering words on a page. Like most students, | would procrastinate 
when it came to doing homework, though in my case, it was usually only to avoid any reading or writing. 
Instead of watching TV or getting lost in social media, | would work on homework in other subjects or try to 
cross something off my running to-do list. Even with procrastinating, | actually spent a good chunk of the time 
between getting home and going to bed, attempting to get through the readings. Many times | was up until 3 
or 4 AM just trying to finish. 


In English and Literature classes, we usually had a paper due in place of exams. However, the few times we 
there was an exam, | would never have enough time to finish, but would usually get through enough to pass, 
just not enough to demonstrate what | actually knew. One monumental exception is the final exam | took for 
my History of Early Christianity course in undergrad. Just prior to the exam, the professor gave us the exam 
format (15 multiple-choice, 10 short essay and two long essay questions) as well as the two prompts for the 
long essays, and the option to bring a 3x5 index card into the exam containing any information we thought 
would be helpful. For each of the long essays, we were expected to have an introduction paragraph; three 
body paragraphs, each containing their own argument and supporting evidence; and a conclusion. Panlcking, 
knowing my weakness, | went home and wrote both essays completely, then condensed them to “outlines” 
“containing only the necessary information, and then hand wrote them on the index card... | must have written 
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in 6-point font. By doing all of this, | had thoroughly prepared not only for the essay prompts, but for the 
entire exam, | knew the content forwards and backwards, and could have verbally answered any question that 
could have been asked. But somehow, despite pushing myself to move as fast as possible and spending every 
second answering questions and consciously trying to redirect any distracting thoughts back to the exam, | had 
already used up half my time when | had completed only eight of the 10 short essay questions. At this point | 
chose to sacrifice the last two short essays to get started on the long essays. In the remaining time, even with 
the use of my prepared index card, | only managed to finish half of the first long essay. | will never forget the 
feeling that hit when time was up. | have never felt more stupid or inadequate. It was physically painful. | 
hated myself for being so inept. Why wasn’t anyone else having this problem? | ended up emailing my 
professor the second | got home to let her know what happened, not to ask her to be lenient, but because | 
did not want her to think | had been lazy and come so unprepared, Fartunately, she was understanding 
enough to grade my exam only out of the sections | had started. Again, | had a solid A going into the final and 
came out with a B-. This episode actually happened after | had already been approved for accommodations, so 
| ran out of time even with 1.5x testing time and a distraction-reduced space. 


For anything written, not just exams or papers, the process of writing is pure agony for me. Even though | 
know | can turn out a decent final product, the struggle to get there — keeping track of and organizing my 
thoughts, translating them into words, finding the right words to convey the intended meaning, trying to get it 
all typed out before | forget how | worded it, and then working to get the jumbled mess of words on the paper 
into a logical, cohesive order, all while on constant lookout for dyslexic errors unnoticed by speil-check — is 
extremely frustrating and draining. With every writing assignment, whether one paragraph or many pages, | 
get hit by an immediate tidal wave of dread towards doing the assignment and involuntary dislike of the 
person assigning this “cruel punishment.” If the content can be factual and straightforward, such as for patient 
encounter notes where | only have to describe what | heard and observed, | can shake off the panic and 
despair enough to get the writing done. But when the assignment requires synthesis of words from my own 
thoughts, feelings and experiences, my subconscious mind just says, “Nope, REJECTED!” Then it flips a switch 
that shuts down any part of my brain it feels could be subjected to the torment of writing. 


The disconnect between my awareness of the impending doom, my desire to get the assignment done and 
over with, and my brain’s self-protection lockdown causes enough depression and anxiety to destroy any 
further chance of productivity no matter how focused and productive | was before. | am unable to move 
forward with anything that requires mental effort, much less anything to do with words. | know everything 
that needs to be done, | want to do it, but | can no longer generate a thought process to get me from A to B. It 
feels like, all at once, | am trying to ride a bike uphill, peddling like crazy, without realizing the bike has no 
chain; “grasping at straws” through a sheet of Plexiglas; and trying to run a marathon when | am stuck in 
quicksand at the starting line. Everything becomes impossible. No matter what | try to do or haw hard | work 
at it, | get absolutely nothing useful done. The smallest tasks are now beyond overwhelming, and all the while, 
| am very aware that | am just wasting precious time and | can’t do anything about it, which only adds to my 
overall stress. 


While struggling to make any bit of progress, | inevitably reach a tipping point a few days, sometimes only 
)hours, before the due date, when the stress of the situation causes my cortisol level to shoot through the roof, 
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overriding my brain-induced jockdown. At this point | can manage to get something done, still much slower 
than the average person, and will usually have to pull a few all-nighters in the process, The more important an 
assignment is to my grade, my applications, or my future, the more likely this last-minute crunch time will 
happen. 


My mind is still scarred by the torture ! have endured with every assignment, so that now, whenever | sit down 
to write, | literally cannot think of words. Any words. it is not writer's block or procrastination. Rather, the 
dread and mental paralysis that occur just from knowing | have to write more than a sentence, especially 
about myself, is essentially a form of PTSD, | once tried to explain how thls feels to my friend, who brilliantly 
concluded, “Oh, like the dementors in Harry Potter - or when he has to wear the horcrux - they sort of suck 
the happiness out of him? ... So, writing is your horcrux.” In combination with various school assignments, 
clerkship hours, studying for the Shelf and Step 1 exams, and managing my own medical problems and family 
demands, this “horcruxing” as my friend calls it, is a large part of why it has taken me so long to complete this 
personal statement. 


During undergrad, the demands of school, work and life finally broke past my threshold, requiring more time 
and energy than I could muster. | had been stretched beyond my limit and was left feeling like a tornado had 
torn through my brain, leaving behind random, broken fragments of all the things that had so far allowed me 
to keep up with my peers. More than ever, | was repeatedly misplacing things and Josing track of homework, 
and sometimes completely forgetting to bring in the assignments | had shockingly remembered to do. | was no 

) longer able to force myself to focus or to catch and correct my dyslexic errors, and was even having trouble 
speaking — mixing the beginnings or ends of neighboring words or just not being able to find the right words at 
all. The worst part was knowing what needed ta be accomplished to move forward, that | was capable of 
doing all of it, but was somehow never able to get it all done fast enough, even if | planned ahead. Despite 
making a valiant effort to stay organized and get everything done on time, | would always find a way to miss a 
crucial step, knocking myself back to square one. 


| was spending all my waking hours just trying to get through the bare necessities for school, so that the 
slightest addition to my to-do list was enough weight to drag me far below the surface. If | tried to get through 
enough material to at least pass my classes, | had no time left to spend on myself to maintain my physical, 
emotional and social well-being. So, choosing to take a little time for myself, even to get some much-needed 
sleep, was choosing to sacrifice other important aspects of my life. It was so frustrating to not be able ta just 
finish everything | needed to get done. Even worse, | was making exponentially more “dumb” mistakes than 
usual — like circling “b” instead of “d”; missing the crucial “not” or “least likely” and ending up with the exact 
opposite answer; or altogether misunderstanding a question because | mixed up some of the words — so that 
my grades were becoming an even poorer representation of my knowledge and hard work than | was already 
used to. 


A few key things tipped me off that | might have a problem and that a common underlying cause might be to 
i blame for all my current struggles. One was in my Spanish course, when | could not get above an A- on my 
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written tests, even though all my answers were “technically correct.” It was clear | knew the answers because | 
would get an A on every oral test, but couldn’t seem to transfer It to paper. | was getting so many marks off 
for “spelling” because | was still switching letters or words around, but was no longer able to catch it like | had 
before. | was so frustrated with constant mistakes, so | talked to my professor about it, explaining that ! had 
always had this problem, but | didn't know why it was affecting me more now. Unfortunately, she was not able 
to do anything to help me unless | had an official diagnosis and was registered with the Office of Disability 
Services (ODS). 


The second tip-off was around the same time. | had actually managed to get into the Honors section in the last 
Organic Chemistry class of the series. Although | was still pressed for time on these exams, | enjoyed and did 
well in this series because it was more visual and image-based than many of my other basic science courses, 
which better fit my learning style. Because of this, | was particularly alarmed and embarrassed when | had to 
turn in the first midterm exam for this course with four pages of unanswered questions at the end, simply 
because | ran out of time. After working so hard to get where | was and then watching as grades started 
slipping, | decided to get help. | asked my organic chemistry professor if he thought getting a tutor would help, 
but he surprised me by saying no. Again, | had gotten almost everything correct that | had answered, so he 
suspected lack of understanding was not the Issue. He recommended talking to ODS te get more time on my 
exams, | did. ODS provided me with temporary accommodations while | sought evaluation and treatment from 
my doctor. 


) At my appointment, | answered questions from my primary care provider, Dr. Allen Smiy, about my current 
and past experiences with school, home life, sleep and possible feelings of anxiety and depression. This made 
me think about how much more time | was actually spending on a daily basis than my friends and classmates 
to cover the same material and do the same assignments and how much harder | had to work during that time 
to “keep up” and pay attention. Looking back now, the disparity is painfully obvious, but it was not so back 
then. With only vague complaints from classmates about how long they spent doing homework, and without 
having “normally functioning” siblings at home to compare myself to, | had no way to develop a meaningful 
awareness of how disproportionate my sacrifices were. 


When Dr. Smiy asked if | had trouble sitting through class or if ] tended to be hyperactive, | answered 
“probably no more than the rest of the class,” because it had not occurred to me that most people did not 
struggle to sit still through class or an entire movie without fidgeting or getting up to do something else. At the 
time, my understanding of “hyperactivity” was running in circles around the room, climbing onto and jumping 
off of furniture, and more inappropriate and childish behaviors —- which ! did not do, so! did not associate my 
restlessness and the fact that | am always moving with being hyperactive — | just thought | was active. | did not 
recognize my constant need to be up and about or doing something as out of the ordinary, nor associate these 
symptoms with signs of hyperactivity, until a few years ago, when | began studying and living with other med 
students who would get annoyed because | “just never stop moving” and “can’t sit still.” 
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At the end of the visit, Dr. Smiy diagnosed me with ADHD inattentive type (now established as combined type) 
and provisionally with dyslexia, discussed some accommodations and coping strategies that might help, and 
started treatment. Prior to this visit, | was unaware that most of my symptoms and daily struggles could all be 
related and were likely caused by the learning disabilities as opposed to the assumed intrinsic laziness, 
forgetfulness, disinterest or selective hearing. | asked why no one had suspected | might have a learning 
disability before now and if it was commonly missed in others, to which he responded that being diagnosed 
later in life was common in intelligent individuals because, like me, they are able to mask or make up for their 
deficits. He further explained that these individuals generally have to work much harder than their peers to 
function at the same level and usually reach a “breaking point” when the challenges presented by school and 
life finally outweigh their ability to keep up. Dr. Smiy also pointed out that it Is common to get headaches 
while at school or doing homework from forcing themselves to focus for long periods of time without proper 
support, and that this may be contributing to my frequent headaches. 


When | originally applied for testing accommodations from ODS, | only requested extra time on tests because | 
had no idea there was anything more | could ask for. | had never received accommodations nor been educated 
on the wide range of possible support services for both schoo] and non-academic needs. After we discussed 
my difficulties and concerns, my newly assigned ODS advisor suggested some additional accommodations she 
thought would be beneficial. Once we agreed upon a combination of services, | was approved for 
accommodations which included the option to take all quizzes, tests and exams in a distraction-reduced space 
(usually a separate room) with 1.5x testing time; use of visual aids (scrap paper, colored pencils, highlighters, 
etc.); and continued access to my ODS counselor, who served as an advocate while providing academic and 
emotional support. 


| was astonished by how much my exam scores improved and stress levels decreased with the 
accommodations, which finally gave me the opportunity to prove | actually was prepared; | had worked 
incredibly hard and | did know the material. After getting only a C- and B without accommodations on the 
preceding Honors Organic Chemlstry midterms, | scored a solid A on the comprehensive final exam, earning an 
Ain the course overall. From there, my grades continued to improve, most notably on exams with multiple- 
choice and/or short-answer formats, especially when | was permitted to draw pictures in place of writing long 
explanations, 


Even with the extra time and focus aids, | still had to rush to finish most exams, yet would still run out of time 
before | was able to complete exams with lengthy question prompts, long essays, or multiple shorter ones — 
the most notable example being my History of Early Christianity final. Devastating blows to my confidence, 
such as that one, have pushed me to firmly evaluate my weaknesses and develop a better awareness of my 
learning “disabilities” and the help I need to overcome them, To me, learning “disability” is a misnomer 
because the fact that | can overcome them means that | am a “differently abled” learner, not “disabled.” 


Now, in medical school, having accommodations has made it possible for me to keep up with my peers. As | 
» encounter new situations in the classroom and the clinic, | am constantly reflecting on my performance and 
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reassessing my strengths, weaknesses and needs, sometimes requiring alterations to my current 
accommodations. Although | am part of the inaugural class, my school has appropriately adjusted their 
provisions to meet my evalving needs. For example, during 2ne year, in the strictly timed environment of our 
OSCE clinical skills assessments, | struggled to complete simple subjective/objective encounter notes within 
the 10-minute limit. After discussing my needs with the accommodations committee, my request for 1.5x time 
was approved. However, since beginning 3-year clerkships, we have moved to using the Step 2 CS-style SOAP 
notes for our clerkship OSCE assessments. Even though | have been thriving in the clinical environment, 
successfully completing full patient encounter nates in a reasonable time, | am now struggling to complete this 
more advanced OSCE note within the 15 minutes | am currently provided and will be requesting double time. 


The effects that learning disabilities have on my life are most quantifiable when assessing my academic 
performance, but they do not just affect school; for me, they are a 24/7 thing. Growing up, | constantly got in 
trouble for “being lazy” or “ignoring” directions - failing to do simple things like hanging my jacket in the 
closet rather than on the back of a kitchen chair, pushing my chair in when | got up from the table, making my 
bed, or putting things completely away — because no matter how many times my mom asked or what | tried to 
make myself remember, | always got distracted halfway through, forgot what | was doing and moved on to 
something else. 


Since being diagnosed in 2009, | have gotten better at recognizing my hyperactive and inattentive trend, which 

has expanded and become more apparent as | have taken on more responsibility as an adult and medical 

student. | have learned the hard way that it is necessary for me to spend a bit more effort to create reminders, 

backup reminders, and backup-backup reminders to avoid the negative domino-effects from making repetitive 
\ and perpetual “careless” mistakes, such as: 


completely forgetting | was supposed to meet my friend for lunch 3 hours ago because | was trying to 
study - OR ~ wanting to let my friend know | am running late, but too bad, I left my phone who-knows- 
where.., again — OR —actually remembering | am supposed to meet a friend and even getting up early 
to give myself extra time to preemptively correct for the inevitable “dumb” mistakes... but of course, 
losing track of time and just happening to look at a clock only three minutes before | have to be at the 
restaurant, grabbing my phone and keys, throwing on my shoes, running out the door and shutting It 
behind me, only to discover | have no way of locking it because my keys found a way to magically 
disappear in the 15 seconds it took me to don,my shoes and cross the threshold. 


Knowing what to watch out for, | generally make a conscious effort to keep track of due dates and important 
things — usually by setting a copious number of alarms on my phone and computer and placing Post-Its all 
around my apartment reminding me of bill or assignment due dates, upcoming appointments, or social 
commitments. If something is really important for me to remember, | will even ask several other people to 
remind me. 


But with normal daily activities, there are no motherly reminders to keep me on track. One minute | can be 
hurriedly throwing some leftovers in the microwave because | just realized | am starving and on the verge of 
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passing out, and the next minute | am looking up from a random project wondering why the microwave is 
beeping at me. 


Already struggling to manage my life and having to surrender much more time and effort to studying and 
completing assignments, the learning disabilities intrinsically add a disproportionate amount of hoops for me 
to jump through than most individuals ever have to deal with, such as: 

© Every tIme | move or my physician retires, | must immediately find a new physician and research who 
accepts my insurance, Is actually taking new patients, and is willing to prescribe my medications. 

¢ To get my medications, | have to call my doctor for refills EVERY 30 days, drive to their office to 
personally pick up the script, drive to the pharmacy, either wait for the script to be filled or drive back 
later just to pick it up... because a 90-day supply is not allowed in my state. 

e To even be eligible to continue receiving my prescriptions, | must have a doctor visit every three to six 
months, depending on provider policy, which means | also have to schedule these appointments and 
actually remember to do so. 

e® When requesting services, because of the way our society is structured, my claim of having learning 
disabilities is never Just taken at face value — | repeatedly have to call doctors’ offices and ask that” 
official records be sent as proof of my disabilities, then apply for accommodations and torture myself 
with writing support for each request. 

e® When current records are not enough, | have to locate a qualified psychologist, schedule an 
appointment, and spend several hours in a behavioral psychology evaluation. 

e And, of course, | have to keep track of and pay the bills for each of these costs. 

Keep in mind, the pure nature of these disabilities makes managing just ONE of these tasks, not to mention 
ALL of them, more difficult and time-consuming than for the average person. Every minute | spend keeping my 
disability affairs in order is time taken away from family, friends, recreational activities, self-maintenance, 
sleep and studying. 


For me, managing my life is like having the contents of a ball pit dropped from the ceiling, all at once, and 
being expected to not let a single one hit the ground. It is impossible without help, Finally being diagnosed and 
receiving treatment was like being given a shopping cart to catch more balls in, and receiving academic 
accommodations, a second shopping cart. Sometimes my friends and family help out — each catching a few 
more — by reminding me about upcoming deadlines, or being patient and understanding when | Jump from 
one thought to the next without finishing the previous one or | have to ask what we were just talking about 
after losing track mid-sentence. 


| wish | did not need more time or accommodations, just like | wish | did not have to sacrifice the things I enjoy 
to make time for things | dread, but | do. Without them, in the context of the USMLE Step exams, | would not 
have the opportunity to get through as much content or as many questions as everyone else taking the tests, 
and would not be able to demonstrate all that | have learned and accomplished thus far. If given the extra 
time, a quiet room and colored dry-erase markers, | will invest the additional energy, and | will succeed. 


Jessica Ramsay, Dec 11, 2016 
( je ; Z mates ok ip | 
Men tA. Kiam Pree 4, par I/20lp 
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USMLE® Request for Test Accommodations 


Section A: Exam Information 


Place a check next to the examination(s) for which you are currently registered and requesting test 
accommodations: (Check all that apply) 

Y Step | 

Q) Step 2 CK (Clinical Knowledge) 

Q Step 2 CS (Clinical Skills) 

QO) Step 3” 

“Please be aware that additional test time for Step 3 may involve 3 to 5 days of testing, depending on 


the requested accommodation (See Section C1). 


Section B: Biographical Information 


Please type or print, 
BI. Name: Ramsay Jessica . E 
Last First Middle Initial 


B2. Gender: Ol Male WY Female 


B3. Date of ir 


B4, USMLE# 5 - 3 6 6 - 4 3 1 - 4 (required) 


B5, Address: 
6862 Tall Oaks Dr, Apt 3B 


Street 

Kalamazoo Mi 49009 

City State/Province Zip/Postal Code 
USA 

Country 


(269) 932-8214 


Preferred Telephone Number 
Jessica.Ramsay@med.wmich.edu 


E-mail] address 


B6. Medical School Name: “Western Michigan University Homer Stryker M.D. School of Medicine 


Country of Medical School; USA Date of Medical School Graduation: 5/12/19 
Accommodations Request Form (3/2017) Pape 2 


EX 10-1 


Case: 20-1058 Document: 14-2 Page: 836 Date Filed: 02/07/2020 


OSMLE® Request for Test Accommodations 


Section C; Accommodations Information 


C1. = Step 1, Step 2 CK, or Step 3 (computer-based examinations) 


Check the appropriate box ta indicate the accommodations you are requesting. Check ONLY ONE box for 
the exam(s) for which you are currently registered: 


STEP 1: 

Additional Break Time Additional Testing Time 

CQ Additional break time over 1 day Q) 25% Additional test time (Time and 1/4) over 2 days 
Q) Additional break time over 2 days O) 50% Additional test time (Time and 1/2) over 2 days 


W 100% Additional test time (Double time) over 2 days 
C) Additional break time and 50% Additional test time (Time and 1/2) over 2 days 


STEP 2 CK: 
Additional Break Time Additional Testing Time 
Q) Additional break time over 2 days C} 25% Additional test time (Time and 1/4) over 2 days 


C) 50% Additional test time (Time and 1/2) over 2 days 
[} 100% Additional test time (Double time) over 2 days 
Q) Additional break time and 50% Additional test time (Time and 1/2) over 2 days 


STEP 3: 
Additional Break 'Time Additional Testing Time 
Q) Additional break time over 4 days C) 25% Additional test time (Time and 1/4) over 3 days 


UO 50% Additional test tirne (Time and 1/2) over 4 days 
C} 100% Additional test time (Double time) over 5 days 
CY Additional break time and 50% Additional test time (Time and 1/2) over 4 days 


Describe any other accommodation(s) you are requesting for Step 1, Step 2 CK, or Step 3. 


Private testing room and additional break time. 
C2, STEP 2 CS (Clinical Skills) 


Review the Step 2 CS Onsite Orientation video and Step 2 CS Content Description and General Information 
Booklet at www.usmle.org for detailed information about the format and delivery of the Step 2 CS 
vxéanination, 


Describe the accommodations you are requesting for each section of Step 2 CS (i.e., patient encounter, 
patient note), If you are requesting additional time, state the amount of additional time you require in 
minutes per encounter or note, 


QO) Patient Encounter: 


Q Paticnt Note: 
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USMLE® Request far Test Accommodations 


C3, Do you require wheelchair access at the examination facility? LI!) Yes WI No 
If yes, please indicate the number of inches required from the bottom of the table to the floor: 


Section D; Information About Your Impairment 


D1. List the specific DSM/ICD diagnostic code(s) and disability for which you are requesting 
accommodations and réport the year that it was first diagnosed. 


DIAGNOSTIC CODE DISABILITY YEAR DIAGNOSED 
iCD-10/DSM-5: F81.0/325,00, Learning Disabilities of Reading and Writing 2017 
F81.83/315,2, -B1.9/—__ {wiih abnormal Scanning and Processing Speed) 
(CD-10 F90.2/DSM-5 314 014 ADHD, Combined Type 2005 
ICD-10 GA3.09 Migraines with aura, without status migranosus 1997 


ICD-10 187.009, Daa & 


Clotting disorder with recent deep vein thrombosis 
and Past-thrombotic syndrome 


D2. Personal Statement 


‘S Attach a signed and dated personal statement describing your impairment(s) and how a major 
life activity is substantially limited. The personal statement is your opportunity to tell us how your 
physical or mental impairment(s) substantially limits your current functioning in a major life activity 
and how the standard examination conditions are insufficient for your needs. In your own words, 
describe the impact of your disability on your daily life (do not confine your statement to 
standardized test performance) and provide a rationale for why the specific accommodation(s) you 
are requesting are necessary in the context of this examination, 


Section E: Accommodation History 


E]1. Standardized Examinations 
O Attach copies of your score report(s) for any previous standardized examination taken. 


‘} If accommodations were provided, attach official documentation from each testing agency 
confirming the test accommodations they provided. 


List the accommodations received for previous standardized examinations such as college, graduate, or 
professional schoo] admissions tests and professional licensure or certification examinations (if no 
accommodations were provided, write NONE). 


DATE(S) ACCOMMODATION(S) 
ADMINISTERED PROVIDED 
@ SAT®, ACT® March 2007, October 2007 None, None 
W@ MCAT® 4/11/11 None 
QO GRE® 
Q GMAT® 
QO LSAT® USMLE Step 1 exatn 7/20/17 None 
QO pAT® NBME exams: CAS1 12/14/14; CAS2 6/24/15; Double testing and break time; private testing room; extra 
© CAST 1/4/16; CBSE 4/11/16; IM Shell 6724/16; faminaled scrap paper, color “Giaso markais, modicalions, 
QO COMLEX FM.Shelt 8/26/16;.08-Gyn Shell 10/21/26; walar and.granola.barin room ("excop! tor 4/28/17 NBME CBSE, 
@ Other (specify) Peds Sheif 12/22/16; Psych Shelf 3/3/17; which taken under simulated standard testing time tor formative 
Les ——— 
Sn a 
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USMLE® Request for Test Accommodations 


E2. Postsecondary Education 


List each school and all formal accommodations you reccive/received, and the dates accommodations 
were provided: 


W Attach copies of official records from each school(s) confirming the accommodations they 
provided. 


If you receive/received accommodations in medical school and/or residency, have the 
appropriate official at your medical school/residency complete and submit the USMLE 
Certification of Prior Test Accommodations form available at www.usmle.org. 


ACCOMMODATIONS DATES 
SCHOOL PROVIDED PROVIDED 
WMU Homer 2x testing time, private testing room, exams on 


MedicaVGraduate/ Stryker M.D SOM_ paper when possible. extra scrap paper/iaminated__ 722" Present 


Professional School sheets, colared pencils & highlighters/dry-erase 
markers; water, snack & meds in room (See 
attached documentation tor specifics) 


____ a testing time; separate, distraction-reduced 


Undergraduate Ohio State University testing room; exams on paper when possible; 2010 - 2013 
School extra scrap paper; colored pencils & highlighters; 


<< BOI ONT SCCOMModaons Approved by course —— 
———— tT otrctor {see attached tocumencatan tor 


specifics) 


E3. Primary and Secondary School 


List each school and all formal accommodations you received, and the dates accommodations were 
provided: 


& Attach copies of official records from each school listed confirming the accommodations they 
provided. 


ACCOMMODATIONS DATES 
SCHOOL PROVIDED PROVIDED 
High School = 
Middle School 
Elementary School 


nnn ____________________________} 
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USMLE® Request for Test Accommodations 
Section F: Certification and Authorization 


To the best of my knowledge and belief, the information recorded on this request form is truc and accurate. ] 
understand thai my request for accommodations, including this form and all supporting documentation, must 
be reccived by the NBME sufficiently in advance of my anticipated test date in order to provide adequate 
time to evaluate and process my request. 


I acknowledge and agree that any information submitted by me or on my behalf may be used by the USMLE 
program for the following purposes: 
e Evaluating my eligibility for accommodations. When appropriate, my information may be disclosed 
to qualified independent reviewers for this purpose. 
e Conducting research. Any disclosure of my information by the USMLE program will not contain 
information that could be used to identify me individually; information that is presented in research 
publications will be reported only in the aggregate, 


I authorize the National Board of Medical Examiners (NBME) to contact the entities identified in this request 
form, and the professionals identified in the documentation I am submitting in connection with it, to obtain 
further information. J authorize such entities and professionals to provide NBME with all requested further 
information. 


1 further understand that the USMLE reserves the right to take action, as described in the Bulletin of 
Information, if it determines that false information or false statements have been presented on this request 
form or in connection with my request for test accommodations. 


Name (print): Jessica Ramsay 


Signature: _ BnAAA Keweate Date: 06/06/2018 


E-mail (as a pdf), fax or mail your completed request form and supporting documents to the 
address below at the same time you submit your Step examination application. 


Disability Services 
National Board of Medical Examiners 
3750 Market Street 
Philadelphia, PA 19104-3190 
Telephone: (215) 590-9700 
Facsimile: (215) 590-9422 


E-mail: disabilityservices@nbme.org 
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June 6, 2018 USMLE# 5-366-431-4 Jessica Ramsay 


Included Supportive Documentation for Accommodations Request for USMLE Step 1 


Document 
USMLE Request for Test Accommodations form 
Personal Statement 
Letter of Support from Larry Berger 
Consult Report and Neurocognitive Evaluation Results & Summary from Dr. 
Lewandowski 
Clinical Summary from Or, Ruekberg 
Clinical Summary from Dr. Houtman 


WMed USMLE Certification of Prior Test Accommodation Form 
WMed Essential Abilities Committee — Approvals for Reasonable Accommodations 
2014-2017 
WMed Letter of Support for NBME Accommodations __ 
USMLE Step 1 Score Report 
NBME Score reports for CBSE and Shelf Exams administered at WMed 
Accommodations provided: double testing and break time; private testing room; 
extra laminated scrap paper; colored dry-erase markers; medications, water and 
granola bar in room 7 
12/14/2014 NBME CAS1 
06/24/2015 NBME CAS2 
01/04/2016 NBME CAS3 
04/11/2016 NBME CBSE 
06/24/2016 NBME Medicine Shelf 
08/26/2016 NBME Modular Family Medicine Core Shelf 
10/21/2016 NBME Obstetrics and Gynecology Shelf 
12/22/2016 NBME Pediatrics Shelf 
03/03/2017 NBME Psychiatry Shelf 
04/27/2017 NBME Surgery Shelf 
Accommodations provided: private testing room; extra laminated scrap paper; 
colored dry-erase markers; medications, water and granola bar in room 
04/28/2017 NBME CBSE (Formative) 
MCAT Score Report (30M) 
OSU ODS ADHD Verification Form (completed by Dr. Smiy in 2010) 
OSU ODS Access Plan 
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June 6, 2018 USMLE# 5-366-431-4 Jessica Ramsay 


Personal Statement 


Jam submitting this Personal Statement to describe the functional impairments and symptoms | experience as 
a result of my learning disabilities, Attention Deficit/Hyperactivity Disorder, migraines, and residual symptoms 
from my deep vein thrombosis. These symptoms make it impossible for me to fully read and answer all of the 
questions on an equal basis with non-disabled students under the standard testing conditions. The 
accommodations that | am requesting are: 


® 100% additional exam time (double time} 

° Extra break time 

e a private, distraction-reduced testing room 
* Ok 


There are many tasks in everyday life that require scanning, reading, writing, information processing, recall, 
and organization, which the average person does effectively and efficiently. Because of my disabilities, | am 
unable to do these important tasks with normal effectivity or efficiency, or sometimes even at all, These 
disabilities also interfere with my ability to learn, remember, recall, and express information efficiently and 
effectively. In order to perform any of these functions, | must spend much more time and energy every day 
than most people need to, Furthermore, the additional time and energy spent on these tasks takes away from 
the time, energy, and focus needed to manage other important life responsibilities like cooking, eating, 
cleaning, paying bills, running errands, doing laundry, sleeping, and self-care. 


in addition, the methods | have developed over time in order to be able to read, study and manage my 
disabilities are only effective if | have an appropriate space and the necessary time. Let me explain. 


° | have always struggled with flipping, merging, and tangling letters, characters, and words both 
when reading and writing. | also have trouble distinguishing between words and characters that 


have similar shapes — characters such as qbdp, 96, wunm, JL, 22, gy, $sae, 4A, and words like 


united/untied, serves/verses/reverse/server/severe/reserve, quite/quiet, from/form, 
reared/reread, and though/thought/through/trough/tough — so it takes me a long time to 
isolate and correctly identify them. Sometimes | am unable to tell them apart without help from 
others or use of supportive tools. These tasks are progressively more difficult with stylized 


fonts, handwriting, and cursive — nanaunnun gggy, debi — which | usually need someone else to 


read to me because | cannot read it on my own. This interferes with my ability to do many 
common, everyday tasks like reading handwritten instructions, phone numbers, reminders, or 
feedback on an assignment, and sometimes cannot even read something | wrote myself, like 
reminders or class notes. 


° In order to read anything, especially technical material like the material on the USMLE Step 1 
test, | must spend a lot of time and effort to untangle the words and decode each one, 
identifying their individual meanings. Then | must piece them together in the correct sequence, 
building them up to get the meaning of the text as a whole. This process requires me to reread 
text multiple times before | can fully comprehend what | am reading. Usually, | also need to 
read the text aloud, or have it read to me by a person or computer program, to help me 
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interpret the words within the context of the sentence, and then within the paragraph. Hearing 
the words aloud also helps me to avoid making as many mistakes overall because, when | hear 
something that sounds out of place, | can backtrack and try again. Though this process is very 
slow and tedious, it makes it possible for me to read with adequate comprehension. 
Additionally, there are times when | also need to physically act out or demonstrate what | am 
reading so that | can make sense of the information. This technique is helpful for working 
through information but requires adequate time and an appropriate space for me to be able to 
physically move around in a way that is not possible in a shared testing room without disturbing 
other examinees. 


When | need to read but do not have adequate time or support to properly untangle and work 
through the words or process the information, | miss important details, or even large chunks of 
information, and misinterpret the message. This leads to many, and often crucial, 
misunderstandings and communication errors that can have negative impacts on the personal, 
social, academic and professional aspects of my life, the severity of each varying depending on 
the situation. For example, calling someone Ashley when their name tag says Ainsley can 
appear careless, or even rude, leading to a bad first impression, or even loss of a potential job 
offer. Misreading instructions and messages, subsequently causing me to pass along an 
incorrect message or to unintentionally fail to follow directions, has gotten me in trouble at 
home, with friends, and sometimes even at work. In restaurants, it takes me a long time to read 
the menu, so | hold everyone up when they are ready to order. When movies and shows have 
subtitles, they are not on the screen long enough for me to able to read them, so | either need 
someone to read the captions to me or | have to pause the movie with every line so that | can 
give myself adequate time to read each line, whith really annoys other viewers. When | do not 
have someone to read the captions to me, or the option to pause So | can read, | completely 
miss what is going on. 


When! need to read for complete understanding and learning, | mark up the text by drawing 
and writing directly on the page with colored pens, pencils, and highlighters. When | am not 
able to use colors to draw and write directly on the exam, such as for computerized exams 
including USMLE Step 1, | must rely on a combination of other methods, though this is generally 
less effective, The following are some examples of these methods: 


o Drawing and writing on scrap paper, which is less effective because | have to go back 
and forth between the text and scrap paper, causing me to more frequently lose my 
place and make mistakes. It is also much less efficient because it takes much more time 
to go back and forth between text and scrap paper than it does to mark directly on the 
text, and | require more time to check for and correct my mistakes; 


© Reading and thinking aloud which allows me to hear the words as | read to better 
comprehend and process the information and, importantly, to better recognize when | 
have made sequencing errors. This method requires a private environment so as not to 
interrupt other test-takers when | am talking; 


0 Physically acting out or demonstrating what | am reading. This helps me to make sense 
of the information | am reading but requires adequate time to work through the 
information. Without a private room in which | can read aloud and move about the 
room, | will be a hindrance and distraction to other test takers. 
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My learning disabilities also impair my ability to effectively and efficiently express information through writing 
due to the switching, merging, and tangling of letters, characters, and words, similar to that which | experience 
while reading. Because this is a request for accommodations for Step 1, | will not describe my difficulty with 
writing In as much detail, but It will be relevant when | apply for accommodations for Step 2 CS, 


Because reading and writing are such tedious and draining processes for me, | avoid both as much as possible. 
| was able to do this strategically for some prior standardized tests like the ACT and MCAT because the tests 
were designed so that many of the questions could be answered without reading the whole question, For the 
ACT, | was not able to read all of the questions and could not accurately demonstrate my knowledge. 
Additionally, due to the guessing penalty, | had to leave the questions | was not able to read unanswered. 
However, because most of the questions required little reading to find the answers, | was able to answer 
enough questions to achieve an acceptable score. Likewise, for the MCAT, many of the questions could be 
answered without reading and gathering information from the passages, so | knew to answer passage- 
independent questions first, and then used any time left to try to read the passages with the most 
unanswered questions remaining. Being able to skip much of the reading made in possible for me to correctly 
answer enough questions to achieve an acceptable score, 


The NBME and USMLE exams are different from the standardized exams ! took before medical school. For 
these exams, | must read the entire prompt for each of the questions in order to gather all of the information 
necessary to correctly decide on an answer. This requires far more reading than either the ACT or the MCAT 
did. To have the same opportunity as the other students taking this exam to read and gather the necessary 
information from each prompt, | need the accommodations that | am requesting. 


in other non-testing situations, | can use videos, pictures, diagrams, interactive models, physical 
demonstrations, dictation, audio books, conversations, context clues, lectures, and many other sources in 
addition to, or even in place of, reading and writing. These sources format information in a way that I can 
understand, process, remember, and use more effectively and efficiently, making it easier for me to process, 
learn, study, communicate, and demonstrate information. When | am required to read or write without the 
option or opportunity to use these other formats, | require much more time and support than most people, 
and | am not able to understand, iearn, study, memorize, or communicate information, nor demonstrate my 
knowledge and competency as effectively. 


in addition to ADHD, learning disabilities, and migraines, | also had a deep vein thrombosis (DVT) the full 
length of my leg in 2016 and was later diagnosed with a clotting disorder (See letter from Jennifer Houtman, 
M.D.). The BVT damaged the circulation in my legs, causing post-thrombotic syndrome, meaning that sitting or 
standing still for long periods causes my legs to swell and become painful, which adds to my inability to focus. 
During my Step 1 attempt, having to sit still for long periods without a private environment to briefly move or 
walk around as necessary to maintain circulation during the exam blocks caused my leg to swell and become 
painful, further distracting me from the exam. During the breaks, | did not have enough time to sufficiently 
walk around to reduce the swelling and pain that had built up during the exam. Because of my clotting 
disorder and DVT, | must take frequent breaks throughout the day, and briefly during the exam blocks, to 
move and walk around in order to maintain adequate circulation in my legs, reduce swelling and pain, and 
decrease the risk of forming another DVT as a result of my clotting disorder. 


ADHD inhibits my ability to focus or maintain attention, especially for extended periods, and causes me to be 
very easily distracted by sounds, movement, and flashes of light, as well as my own thoughts and sensations, 
like hunger, restlessness, pain, and temperature. These distractions pull my focus away from my current 
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thought or task. As a result, ADHD impairs my ability to do anything that requires sustained mental effort, such 
as thinking, maintaining conversation, remembering obligations and assignments, getting organized, staying 
on track, and completing tasks and projects. 


lam unable to keep track of things because | set them down and forget where | put them, which is especially 
problematic when | am outside my home, and with important things Jike my, wallet, keys, assignments, phone, 
and legal documents. In addition to distractibility and inattention, ADHD also causes me to be impulsive, which 
makes it difficult to wait my turn, especially in conversations. As a result, | unintentionally interrupt others, or 
blurt out my thoughts before fully thinking them through or appropriately filtering them for the situation. 


The restlessness, distractibility, and inability to focus caused by my ADHD exacerbate the effects of my 
learning disabilities, further impairing my ability to scan, read, write, learn and process information. 


My inattention, distractibility, and impulsivity make it very difficult to focus on just one idea at a time, causing 
me to jump quickly from one thought to another, which makes it difficult to maintain my train of thought. This 
frequently causes me to forget things | need to do, forget steps in a process, forget what someone just told 
me, and forget what | am saying when | am talking. My inattention, distractibility, and impulsivity also cause 
me to be unable to organize my thoughts without the adequate time or the tools | need. This is especially true 
for things like telling stories or writing essays and clinical notes, which must be logically presented to others. 


For exams, getting lost in my thought process causes me to lose track of what the question is really asking so 
that | end up working only part way to or even past the answer the question was actually asking for. Many 
times, on multiple choice exams, the answer that | come up with is often one of the incorrect options. Without 
adequate time to reread the question and double check that the answer | select fits what the question is really 
asking, | am unable to effectively answer questions even when | correctly understand the material. 


Also due to my ADHD, I constantly need to be moving around or doing something. | have always had an 
extremely difficult time sitting still, especially for extended periods. When! am expected or required to sit for 
prolonged periods, | become very restless and start shifting around in my seat, fidgeting, and doodling on my 
papers, which can be disruptive to others around me and has gotten me in trouble in school. Not being able to 
sit still for extended periods interferes with my ability to study and work on assignments, maintain 
professional behavior at work, and complete tasks or even watch shows to relax at home. Being able to take 
frequent breaks with adequate time to rest my mind while stretching and walking around helps me manage 
my restlessness and recharge so | have the energy focus and try to sit still when | get back to the task at hand. 


| also need frequent breaks with adequate time to give my mind a rest from straining to focus and read. If | do 
not have adequate opportunities or time to do this, | become overly fatigued, which exacerbates the 
symptoms | experience related to my learning disorders and ADHD. Taking frequent breaks to give my minda 
chance to rest allows me to recover before the next block so that | have the energy | need to be able to focus, 
read, process and remember information, and demonstrate my knowledge. 


Additional break time will also help me with avoiding migraine symptoms, When | get migraines, the 
associated blind spots affect my ability to see and therefore to read. The headache itself, along with the 
associated nausea and hypersensitivity to light, sound, and temperature make it impossible for me to focus, 
which interferes with my ability to read, think, process, and answer questions. Because my migraines are 
triggered by excessive fatigue from trying to focus, read, and process the questions, having frequent breaks 
with adequate time to recuperate between blocks reduces the likelihood that | will get a migraine during the 
exam. 
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During my first Step 1 attempt, the standard break time allowed did not provide enough time after basic 
needs had been addressed for my mind to adequately recover between blocks. As a result, the effort needed 
to focus on the exam and suppress urges to move over the course of the exam cause me to become fatigued, 
triggering a migraine. | began experiencing aura symptoms during the 6*" block, disrupting my focus and 
interfering with my ability see, read, and think, and had to wait until the block was over to use the remaining 
break time to retrieve and take my medications. Having to wait almost a full hour after experiencing aura 
symptoms before | could take the abortive medications, the aura developed into a full migraine during the 7” 
block, which further impaired my ability to concentrate, see, read, and think. 


if | start experiencing migraine aura symptoms, | need to take medications right away to avoid getting a full 
migraine. The process of retrieving and taking medications during my breaks takes away from the time I need 
to manage my restlessness and get re-energized and refocused before the next block (See letter from 
Jennifer Houtman, M.D.). 


Additionally, during breaks, | also need adequate time to stretch, move, and walk around to reduce the 
restlessness and leg swelling and pain | experience during the exam. Having adequate time to address these 
symptoms helps me get refocused before starting next block, 


The standard exam space is a problem in many ways. When in the room, examinees are required to remain 
seated and to refrain from activities that might distract other test-takers, such as moving, tapping, or talking. 
In order to abide by these rules and respect the other examinees in the shared testing space, | cannot use the 
supportive tools and methods | require to effectively read or interpret the questions because | am not allowed 
to read or think aloud or briefly step away from my computer in order to make sense of question. 


, Sharing the space with other test-takers also significantly increases the distractions | experience during my 
exam, further impairing my ability to focus. If | cannot focus, | cannot read, process or recall information, nor 
organize my thoughts effectively. As expected, this is what | experienced during my first Step 1 attempt. 
Additionally, throughout several blocks, many people in the room were required to type for their exam and 
were typing so furiously that my desk was shaking, which completely inhibited me from being able to focus on 
my exam or read the questions. | could not understand the words on the screen and | could not think through 
anything. The effort | spent trying to focus and read during this time caused me to fatigue even more, 
contributing to the migraine | developed in the last two blocks. 


Also, to avoid disrupting other test-takers in the standard shared testing space, | must continuously suppress 
the urges to get up, move around, and fidget, which greatly increases the restlessness, stress, and fatigue | 
experience during the exam. Additionally, while sharing a testing space, | cannot adequately manage the 
restlessness, swelling or pain caused by sitting for long periods because | am not allowed to briefly stand up to 
move, stretch, or walk around. 


Additional break time, and a private room, will be helpful, but not enough, unless | also have extended testing 
time. As | have explained, | am easily distractible and have learning difficulties that cause me to be a very slow 
reader, with slow processing speed and Inefficient thinking, compared to the average person. | require 
additional time and tools to be able to untangle and process words, effectively interpret and understand what 
{am reading, to organize my thoughts and information, and get back on track after distractions. 


During my first Step 1 attempt, like my previous unaccommodated testing experiences, | did not have enough 
time to read all of the questions and, in the last minute of each block, was forced to blindly select answer 

* choices for a significant number of un-read questions. Additionally, because | was rushed to get through as 
many questions as possible during the allowed time for each block, | did not have enough time to thoroughly 
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analyze and process many of the questions, or to organize my thoughts before having to select an answer. 
Since | cannot mark directly on the exam, | more frequently lose my place, misinterpret the question, and 
forget or misunderstand what the question is really asking. For example, If | misread a question as ‘which thing 
is expected to DEcrease due to a disease process,’ when the question Is actually asking ‘which thing is 
expected to INcrease,’ | will get the question wrong even though | understand how the disease process works. 
To be able to effectively read and understand the questions, | need to have sufficient time to untangle and 
process the words, to use supportive methods, and to re-read questions. When | am reading and thinking 
aloud, | need to have sufficient time and a private environment so that | am not a disruption and hindrance to 
other test-takers. 


Double exam time gives me the opportunity to use the methods and supports | require to effectively read 
through each question while compensating for effects of my Jearning disabilities. 1 need this time to ensure | 
have the opportunity to read, understand, and gather information from each question; to apply my knowledge 
and preparation to process the information and decide on an answer choice; and to distinguish between 
answer choices so | can select the appropriate answer cholce for my intended answer, 


Double exam time also gives me adequate time to get refocused after getting distracted and to manage the 
additional symptoms caused by ADHD and post-thrombotic syndrome, Without this time, these symptoms 

interfere with my ability to focus, and taking time to appropriately address them takes time away from the 

time | need to read and process the questions. 


My learning disabilities, ADHD and migraines affect all aspects of my life, and | have been struggling with them 
since | was little. Since beginning school, | have always had a lot of trouble sitting still and focusing, which 
interferes with my ability to pay attention in class, study, and complete homework, class assignments, papers, 
and exams, especially under timed conditions. My distractibility, lack of focus, and difficulty with letter 
reversals and tangled words causes me to make a lot of mistakes that would have been avoidable for most 
people. This has always been extremely frustrating because | would understand the material and would put a 
lot of effort into my work but would still miss tons of points for “careless” mistakes. Additionally, it has always 
taken me significantly more time and effort than everyone else to read, write, and process the information, so 
that | rarely have time or energy for anything else. In time-limited situations, like exams, | almost never have 
the opportunity to completely and accurately demonstrate my knowledge or hard work because I do not have 
enough time or access to the supports | need to adequately read, process, and answer each of the questions. 


Growing up, my friends would always get mad at me for not being able to hang out in the evenings because 
they did not believe that | was still doing homework when they had already been done for hours. They always 
seemed to have so much free time when | was constantly up past midnight trying to finish my homework. In 
middle and high school, my mom would get frustrated when | was trying to write a paper because it would 
take me FOREVER and we only had one computer in the house, and she would always have to help me proof- 
read my work, many times at three or four in the morning. Because | am such a slow reader, whenever | had 
to read something online, it would take me so long that | would get yelled at for tying up the phone line (we 
had dial-up service at that time). 


Prior to college, my parents and teachers never pursued evaluation for learning disabilities or AOHD because | 
worked hard and was able to mask my mistakes at school, After using my energy to concentrate on these 

tasks, | was always mentally exhausted at the end of the day. At home, having two brothers who have autism 
and multiple other special needs created an inaccurate comparative illusion that | could pay attention, sit still, 
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read, process, study, organize, and write normally. But the reality was that | was spending a very abnormal 
and excessive amount of time and effort to perform or work around these functions every day. 


in 2"9 grade, my teacher did notice that { still had trouble with letter and number “reversals” and 
distinguishing between similar-appearing characters and words when reading and writing. She began 
providing informal accommodations which included putting me at an isolated desk in a cubicle in the corner of 
the room to help reduce distractions, gave me extra time to complete classwork, and provided an alphabet 
chart to help me keep my letters straight for reading, writing, and spelling assignments. 


After | was trialed on glasses, which did not help, | was referred to a therapeutic optometrist, Dr. Mary Alice 
Tanguay, to be evaluated for my “reversals.” She identified my “substantial deficits in the areas of visual- 
spatial relationships and visual discrimination.” In 1998, Dr. Tanguay provided visual perceptual skills training. 
This training did not eliminate my difficulty with character reversals, tangling, identification or discrimination, 
nor with spelling or reading speed. The training only helped me to develop some skills that | still use to work 
around the effects caused by my now formally diagnosed learning disabilities, which accounts for the 
improvements in the measured visual perceptual skills Dr. Tanguay mentions in her 2000 summary letter. 
importantly, Dr. Tanguay also noted that even with these improved skills, | would likely always be a slow 
reader, Other than this visual testing, | was not evaluated for learning disabilities until 2009, and so did not 
receive any other formal aid or accommodation. 


The effort required for me to focus and to suppress impulses so that | could sit still, pay attention in class, and 
avoid interrupting people has caused me to get frequent headaches since | started going to school. in third 
grade, when reading and writing became more prevalent, the added effort from trying to read and write for 
prolonged periods in addition to concentrating and sitting still started causing me to have daily migraines. 
Because the associated blind spots, nausea, and hypersensitivity to light, sound and temperature inhibited my 
ability to participate in school, | was given prophylactic treatment for about a year until the frequency of 
migraines decreased, When | started medical school, the increased time and effort required for me to meet 
expectations and complete requirements caused me to again have daily migraines requiring prophylactic 
treatment. 


Throughout my academic career, | have required informal accommodations in order to complete and pass 
assignments and exams so that | could advance through school, Timed tests have been my downfall in all of 
my classes, because | do not have time to read and process the questions, or accurately demonstrate my 
knowledge and preparation, which makes me look unprepared and feel incredibly stupid. | distinctly 
remember a timed, multiple-choice test in 5"" grade, on which we had to get at least 30 out of 60 questions 
right. All but one other person finished early. | was the only person to answer less than 30 questions. | had 
only been able to get through 29.of them and was working on the 30 when time ran out. | went home crying 
because | felt stupid and slow. | told my mom that | knew how to do all the questions, but } just did not have 
enough time. Eventually, they made informal accommodations for me by grading the work | had shown for the 
30" question, which was correct and allowed me to achieve the minimum passing score, Similar situations 
have occurred all throughout my schooling, even several times since | began receiving formal accommodations 
in college. 


My learning disabilities have caused me to struggle with words, making me a slow reader and writer, This is 
especially problematic in time-limited situations. Since the beginning of my academic career, | have almost 
never been able to finish assigned readings for any class by the time they were due, even when | would stay 
up til 3 or 4in the morning trying to finish. If | wasn’t up late trying to read, | was up late trying to write an 
essay, Many times, | had to pull several all-nighters in a row to get a paper done in time. For anything written, 
not just exams or papers, the process of writing is pure agony for me. Even though | know | can turn outa 
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decent final product, the struggle to get there — keeping track of and organizing my thoughts, translating them 
into words, finding the right words to convey the intended meaning, trying to get it all typed out before | 
forget how | worded it, and then working to get the jumbled mess of words on the paper into a logical, 
cohesive order, all while on constant lookout for dyslexic errors unnoticed by spell-check — is extremely 
frustrating and draining, and many times triggers migraines. For these reasons, | have always loathed reading 
and writing; they are agonizing battles of trying to decipher words and express and organize thoughts ona 
page, so | avoid doing either when possible. 


During my undergraduate studies at Ohio State University, the demands of school, wark and life finally began 
outweighing my ability to self-accommodate, requiring more time and energy than | had. | was having even 
more trouble focusing throughout the day, | would repeatedly misplace things and lose track of assignments. | 
was no longer able to catch and correct the numerous errors | made — like circling “b” instead of “d”; missing 
the crucial “not” or “least likely” and ending up with the exact opposite answer; or altogether 
misunderstanding a question because | mixed up some of the words. | was even having trouble speaking, 
mixing the beginnings or ends of neighboring words, or just not being able to find the right words at all, which 
happens much more often when | am fatigued. For many of the tasks, | knew the steps needed to accomplish 
each task and that | was capable of doing each step, but never had enough time to do them, even if | planned 
ahead. Despite making a valiant effort, | could not organize everything going on and would often miss a crucial 
step. It took so much time to do these things that | didn’t have any time left to spend on other important 
tasks, like paying bills, cooking, cleaning, or activities to maintain my physical, emotional and social well-being. 


In 2009, at the suggestion of a professor, | sought help from my primary care physician, Dr. Allen Smiy, who 
diagnosed me with ADO, inattentive type, for which he began medical management. Before this, | did not 
associate my restlessness and constant need to be moving with being hyperactive ~ | just thought! was active. 
Dr. Smiy also clinically diagnosed me with dyslexia but did not recommend further work-up because it would 
not have changed the treatment. 


A few months later, | registered with OSU’s Office of Disability Services (ODS) and began receiving formal 
accommodations in 2010, which included the following: 


° Priority class scheduling 

© Access to an assigned ODS advisor 

e 50% additional testing time, a distraction-reduced testing space, and ear plugs for all quizzes 
and tests i 

° Any supportive materials that were recommended or approved by my professors, such as extra 


scrap paper, colored pencils, highlighters, chemistry model kit, or a note sheet. 


Once I started receiving accommodations, | was able to perform better on my exams because | had more time 
to read, write, and work through questions. Though, even with the extra time and reduced distractions, | still 
had to rush to try to finish the tests. On exams with essays or questions with lengthy prompts, which require a 
lot of writing and reading, | still ran out of time before | could finish. 


In medical school, | received more accommodations to meet the increased curricular demands. Most notably, | 
was granted 100% additional testing time, unlimited free printing, and Kurzweil 3000 text-to-speech software. 
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| have had to adjust my requests, or make new ones, as |'ve encountered new situations in the classroom and 
the clinic. For example, during my 2" year, | struggled to complete simple subjective/objective encounter 
notes for our OSCE assessments within the 10-minute limit, so was granted 50% additional time for the note- 
writing. When we started doing Step 2 CS-style encounters and notes for our clerkship OSCEs, | struggled to 
complete the added writing requirements in 15 minutes, so was granted 20 minutes, with an additional 2 
minutes at the beginning of the encounter so that | had enough time to read the encounter prompt and 
instructions. 


The effects that ADHD and learning disabilities have on my life are most quantifiable when assessing my 
academic performance, but they do not just affect school; for me, they are a 24/7 thing. Growing up, | 
constantly got in trouble for “being lazy” or “ignoring” directions — failing to do simple things like hanging my 
jacket in the closet rather than on the back of a kitchen chair, pushing my chair in when | got up from the 
table, making my bed, or putting things completely away — because no matter how many times my mom 
asked or what | tried to make myself remember, | always got distracted halfway through, forgot what | was 
doing and moved on to something else. 


Since being diagnosed in 2009, | have gotten better at recognizing my hyperactive and inattentive trend, which 
has expanded and become more apparent as | have taken on more responsibility as an adult and medical 
student. | have learned the hard way that it is necessary for me to spend more effort to create reminders, 
backup reminders, and backup-backup reminders to avoid the negative domino-effects from making repetitive 
and perpetual “careless” mistakes, such as: forgetting appointments, forgetting to bring things that | need (like 
my wallet, phone, or paperwork}, and losing track of time. However, even with the extra efforts to manage 
these effects, they are still apparent. For example, | still struggle with impulsively blurting things out without 
thinking, sometimes interrupting or offending others, and must actively try not to. | still have difficulty getting 
and staying organized, which is obvious with my cluttered apartment. | still mis-schedule and forget social, 
work, and academic obligations. | start tasks and projects, get distracted, and leave them unfinished. For 
example, ! frequently forget that | started laundry and will then leave wet'clothes in the washer for days 
before realizing it. 


Already struggling to manage my life and having to surrender much more time and effort to studying and 
completing assignments, the learning disabilities intrinsically add a disproportionate number of hoops for me 
to jump through, such as: 


° Remembering to request a new prescription every 30 days so that | can fill it before [| run out. 

° Taking off from school so that | can have medication checks every three to six months. 

° Requesting academic accommodations, which is never a simple process — | have to track down 
ald documentation and get new evaluations, and torture myself with writing support for each 
request. 

° Keeping track of documentation and paying bills for each of these extra things. 


These things may seem simple, but the pure nature of the disabilities | struggle with makes managing just one 
of these tasks, not to mention ALL of them, more difficult and time-consuming than for the average person. 
Every minute | spend keeping my disability affairs in order is time taken away from family, friends, recreational 
activities, self-maintenance, sleep and studying. 
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June 6, 2018 USMLE# 5-366-431-4 Jessica Ramsay 


For me, managing my life is like having a large bag of balls dropped from the ceiling, all at once, and being 
expected to not let a single one hit the ground. It is impossible without help. Finally being diagnosed and 
receiving treatment was like being given a shopping cart to catch more balls in, and receiving academic 
accommodations, a second shopping cart. Sometimes my friends and family help out — each catching a few 
more - by reminding me about upcoming deadlines and being patient and understanding when | jump from 
one thought to the next without finishing the previous one, or when I have to ask what we were just talking 


about after losing track mid-sentence, 


{ wish | did not need more time or accommodations, just like | wish | did not have to sacrifice the things | enjoy 
to make time for things | dread, but | do. Jn the context of the USMLE Step exams, without appropriate 
accommodations, | will not have the opportunity to get through as many questions or as much content as 
everyone else taking the tests, and | will not be able to accurately demonstrate all that | have learned thus far. 


Sincerely, 


UA hte, 
Jessica Ramsay, 06/06/18 
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National Board of Medical Examiners 
3750 Market Street 
Philadelphia, PA 19104-3102 


215-590-9500 phone 
www.nbme.org 


Confidential 
February 14, 2019 


Via E-mail to jessica.ramsay @med.wmich.edu 
Jessica E. Ramsay 


6862 Tall Oaks Dr 
Apt 3B 
Kalamazoo, MI 49009 


RE: USMLE Step 1 USMLE ID#: 5-366-43 1-4 
Dear Ms. Ramsay: 


We have thoroughly reviewed your request for reconsideration of our decision regarding test accommodations for 
the United States Medical Licensing Examination (USMLE) Step 1. We conducted an individualized review of 
your request and supporting documentation in accordance with the guidelines set forth in the Americans with 
Disabilities Act (ADA). 


The NBME carefully considers all evidence in determining whether an individual is substantially limited within 
the meaning of the ADA and what, if any, accommodations are appropriate to the particular Step exam context. 
Submitted documentation including the individual’s personal statements; letters from providers and advocates; 
and objective information such as school records and scores obtained on high stakes tests taken with and without 
accommodations are thoroughly reviewed. 


Supporting documentation submitted from qualified professionals is a necessary part of any request for 
accommodations and is carefully reviewed by the NBME. Though not required to defer to the conclusions or 
recommendations of an applicant’s supporting professional, we carefully consider the recommendation of 
qualified professionals made in accordance with generally accepted diagnostic criteria and supported by 
reasonable documentation. 


In a November 6, 2018 report of Neuropsychological Evaluation for Learning Problems, Robert D. Smith, Ph.D. 
writes that you sought evaluation as part of your appeal for testing accommodations for the USMLE. Dr. Smith 
writes, “Jessica’s basic reading skills are within the average range when not limited by time restriction as 
measured by the WIAT-LIII Basic Reading Composite score of 96, which is higher than 39% of other adults her 
age...The WJ-4 [sic] Reading Rate Cluster and the Nelson-Denny Reading Test are measures of silent reading 
fluency that rely on the number of correct responses to reading comprehension items competed within a time 
limit...Jessica was only able to read three of the seven NDRT passages and attempted only 47% of the 38 
Comprehension items on the standard-time Comprehension administration. She correctly answered 94% of the 
Comprehension items she attempted...In addition, Jessica’s Nelson-Denny Rate score was lower than 99% of high 
school seniors...Jessica’s pattern of reading scores is consistent with the pattern typically exhibited by dyslexic 
readers who have developed strategies to compensate for their reading impairment...She has been able to acquire 
an average level of reading comprehension skills when allowed sufficient time to employ compensatory strategies, 
but exhibits persistently impaired reading rate and reading fluency compared to other adults her age, as reflected 
on WJ-4 [sic] Reading Rate Cluster, the GORT-5 Fluency and the Nelson-Denny Rate and 
Comprehension...Jessica has been able to perform well academically, but has had to rely on extraordinary 
compensatory strategies in order to do so.” 
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Although your evaluator appears to accept your exceptionally low scores on timed reading tests administered for 
the purpose of requesting test accommodations as valid and credible, your average and above average range 
performances on timed standardized tests taken for the purpose of gaining admission to college and medical 
school demonstrate that your skills are better than most people in the general population. Regarding your 
performance on the MCAT taken under standard time conditions, Dr. Smith reports that you relied on strategies 
such as answering questions before reading the passages, a common strategy recommended by prep courses and 
utilized by savvy students. He writes, “...Jessica was able to obtain a good score in the 79" percentile (30M) of 
students who take the exam. This, however, was not the exceptional MCAT scores that would have been expected 
with her intelligence and understanding of the material. Jessica’s performance on the MCAT component sections 
reflected her relative weakness specific to reading tasks with a Verbal Reasoning score at the 67" percentile, a 
Physical Sciences score at the 79" percentile and a Biological Sciences score at the si percentile ...While her 
scores on the ACT and the MCAT were good, she may have scored significantly higher if she had taken these tests 
with accommodations of a separate room and extended time.” 


It’s not uncommon for students to feel disappointed when they do not achieve the score they expected and believe 
that they could or would have obtained an exceptional score with additional testing time. Benefiting from 
additional time is not evidence of need for accommodations or evidence of a disability. Research shows that 
extended time accommodations benefit students without! disabilities, and are viewed as beneficial by most 
nondisabled postsecondary students’ contemplating taking high-stakes standardized tests. 


Accommodations are provided when there is clear and credible documentation of functional impairment and a 
rationale to demonstrate that the requested accommodation is appropriate to the setting and circumstance. Your 
documentation with regard to learning disabilities and ADHD offers no objective evidence of impaired reading or 
pervasive ADHD symptoms that limited any major life activity compared to most people in the general 
population. Your request for reconsideration provided no new substantive information or evidence that alters our 
decision communicated in my September 11, 2018 letter notifying you that you that we will provide the following 
accommodation(s) for the USMLE Step 1 for which you are currently registered: 


e Additional break time - testing over two days: The exam will be administered over two days. Day one 
will be 5 hours in length and will include a 15 minute tutorial and 7 blocks with approximately 20 questions 
per block. Day two will be 4 hours 45 minutes in length and will include 7 blocks with approximately 20 
questions per block. You will have up to 30 minutes to complete each block. You will receive 75 minutes of 
break time each day, including lunch. You may use break time as needed between blocks. If you complete 
the tutorial or an examination block in less time than allotted, the unused time will be added to your available 
break time. 


e Separate testing room in which you may stand, walk or stretch during exam 
e Permission to read aloud 


Sincerely, 


be BAG GF 


Catherine Farmer, Psy.D. 
Director, Disability Services 
ADA Compliance Officer, Testing Programs 


C: Lawrence D. Berger, Esq. via e-mail to larry@rcglawoffices.com 


' See, for instance, Cahan, S., Nirel, R., & Alkoby, M. (2016). The Extra-Examination Time Granting Policy: A 
Reconceptualization. Journal of Psychoeducational Assessment, 34(5), 461-472. 

2 See Lewandowski, L., Lambert, T. L., Lovett, B. J., Panahon, C. J., & Sytsma, M. R. (2014). College students’ preferences for test 
accommodations. Canadian Journal of School Psychology, 29(2), 116-126. 
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Sunset Oaks Academy 
Physical Education 
“ Report Card 


Name: Jessica Ramsay 
Grade: 2nd 
Classroom Teacher: Mrs. Hare 


E = Excellent 

S = Satisfactory 

N =Needs Improvement 
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Promotion Requirements: 
To be promoted to the next grade level, a student must meet all of the 
following criteria: 


Mastery of Texas Essential Knowledge and Skills (TEKS) 

e Final grade average of 70 or above in Mathematics 

e Final grade average of 70 or above in Language Arts (average of 
reading and composition grades) 

e Final grade average of 70 or above in Mathematics, Language 
Arts, Science and Social Studies 

e Master Texas Assessment of Academic Skills (TAAS) 
Policy EIED (Local) and EKB (Local) 

e 90% or above attendance 


On-level performance indicates a student is performing at the state and 
local expectations for the assigned grade level. Students may receive 
differentiation in their program in order to attain mastery of objectives 
in accordance with their academic needs. Only students functioning 
on grade level or above may be considered for promotion. Special 
education students will be promoted according to the achievement of 
their Individual Education Plan (IEP) goals. 
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Evaluation Scales (recorded numerically only) 
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will be graded as: 
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Grades 3-5 Character Education only, 
Grades 1-5 PE, Music, and Art will be graded as: 


4= Performs at excellent level consistently 90-100 =A 
3= Performs at standard expectations consistently 80-89 =B 
2= Performs slightly below standard expectations, 75-79 =C 

but makes continuous progress 70-74 =D 
1= Performs at beginning level or below 69-below = F 
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Promotion Requirements: 
To be promoted to the next grade level, a student must meet all of the 
following criteria: 


e Mastery of Texas Essential Knowledge and Skills (TEKS) 

e Final grade average of 70 or above in Mathematics 

e Final grade average of 70 or above in Language Arts (average of 
reading and composition grades) 

e Final grade average of 70 or above in Mathematics, Language 
Arts, Science and Social Studies 

e Master Texas Assessment of Academic Skills (TAAS) 
Policy EIED (Local) and EKB (Local) 

© 90% or above attendance 


On-level performance indicates a student is performing at the state and 
local expectations for the assigned grade level. Students may receive 
differentiation in their program in order to attain mastery of objectives 
in accordance with their academic needs. Only students functioning 
on grade level or above may be considered for promotion. Special 
education students will be promoted according to the achievement of 
their Individual Education Plan (IEP) goals. 
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Dz, Mar Alice A. Tanguay 


OPTOMETRIST 


1850 Rosemeade 

P.O, Box 116239 
Carrollton, Texas 75011-6239 

(214) 492-6588 


December 11, 1997 


TO WHOM IT MAY CONCERN 


REF: JESSICA RAMSEY 


Jessica Ramsey was seen in our office for a full eye examination on 
October 23, 1997. At that time it was noted that she had problems 
with reversals in her school work. Jessica has been wearing glasses 
for accommodative inflexibility and hyperopea. 


On December 11, 1997 we did a perceptual skills evaluation and we 
enclose the results of this evaluation. 


Jessica scored above her age level in visual sequential memory and 
visual closure. She was just below her age level for visual form 
constancy and visual figure-ground. She showed substantial deficits 


in the areas of visual-spatial relationships and visual discrimination, 


She was also lacking in visual memory. 


If you have any programs that can worl on these areas, I think they 


would be to Jessica's advantage. If I can provide any further information 


to help with her work, please feel free to contact me. 


Yours sincerely, 


A reat 
Sh 0 ane Ae f / - 
} Z f P 
Dr. Mary Alice A. Tanguay 


Therapeutic Optometrist 
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Dr. Mary Alice A. Tanguay 


OPTOMETRIST 


1850 Rosemeade 
P.O. Box 116239 


Carrollton, Texas 75011-6239 “© 
(214) 492-6588 WO 


08782 n. 1/z1/0-Lett 


January 27, 2000 

To Whom It May Concer: 

Re: Jessica Ramsay 

Jessica Ramsay was seen in our office for a full eye examination on October 23, 1997. 
At that time it was noted that she had problems with reversals in her schoolwork. Jessica 


had been wearing glasses for accommodative inflexibility and hyperopia, 


On December 11, 1997, we did a perceptual skills evaluation. Enclosed are the results of 
this evaluation. 


Jessica scored above her age level in visual sequential memory and visual closure. She 
was just below her age level for visual form constancy and visual figure-ground. She 
showed substantial deficits in the areas of visual-spatial relationships and visual 
discrimination. She was also lacking in visual memory. 


Jessica returned to our office for perceptual skills training from February 1998 through 
May 1998. She scored above age level in all categories when retested. 


At this time, her comprehension and perceptual skills are excellent. She still has the 
original vision problem, which may slightly reduce her reading speed. 


If anyfurther information is needed, please feel free to give us a call. 


Yours sincerely, 


Hash Cees pug = 
he 


Alice A. Tanguay REC EIVED 
Therapeutic Optometnst ; 


Disability Services 
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KEY TO GRADES(GR) KEY TO CITIZENSHIP ADDITIONAL TEACHER COMMENTS KEY TO COMMENTS(COM) 
A Excellent Student demonstrates Good Effort 

Above Average self control, respect for Showing Improvement 

Average adults, peers, and Positive Attitude 

Credit property, and observes Positive Class Participation 

Below Average classroom rules. Needs to Improve Class Behavior 

Failing 5 Always Not Prepared for Class/Missing Assignments 

Incomplete 4 Usually Not Working Up to Ability 
No Mark 3 Sometimes Low Test Scores 
2 
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Seldom Absences Affect Work 
Modified Expectations 
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System ST JOSEPH PUBLIC SCH Norms: FALL 1992 
Order No. OO00-A1011171-00-001 Page 119 
je) 
N 
a 
; F Predicted Obtained ‘ Fi Jessica was given the Iowa Tests of Basic Skills in September, 2001. 
NI) bo f National Percentile Rank g P , 
pe wa Teats of Basic Skil.) ‘Saree ag 7 perks She is in sixth grade at Upton Middle School in St Joseph Public 
= a High Sch 
ql PGE PNPR NV! 5 40 5060 a9 ¢ 
S Vocabulary LEAL LAA Ni A NBN A LTTE LEED Jessica's Composite score is the score that best describes her 
7 Rdg. CompréHension overall achievement on the tests. Jessica's Composite national 
=|Reading Total percentile rank of 86 means that she scored higher than 86 percent of 
LL F sixth grade students nationally. Her overall achievement appears to 
q| Speiling be above average for sixth grade. 
w Capitalization 
Q| Punctuation 


Usage & Expression 
Language Total 


fra! 
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[ee) Et 
es Concepts/Estimate 
a Probs/Data Interp. A student's scores can be compared with each other to determine 
CyMath Total relative strengths and weaknesses. The following are areas of 
oO relative strength for Jessica: Usage & Expression, Math Concepts & 
jal Estimation, and Math Problems & Data Interpretation. Some of these 

Core Total strengths might be used to help improve other areas. The following 

areas are relative weaknesses which may need the most work: Reading 
N Social Studies Comprehension, Spelling, Capitalization, Punctuation, Social Studies, 
t and Math Computation. 
vy |Science 12.694 ‘ 
= Maps & Diagrams 13.396 Different students bring different patterns and levels of abilities to 
> learning tasks. She was given the Cognitive Abilities Test to help 

eS Rarerence Nat" 14 12,908 find out about her abilities. Jessica's national percentile rank of 98 
= |Sources of Info Total on verbal ability means that, compared with other sixth grade students 
1S) nationally, Jessica scored higher than 96 percent. Jessica appears to 
8 be high in verbal ability. Jessica's national percentile rank is 97 in 


arcs quantitative ability and 98 in nonverbal ability. Jessica seems to be 


high in quantitative ability and high in nonverbal ability, Jessica's 
composite national percentile rank of 98 is a general statement of her 
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ability. She seems to be high in overall cognitive ability. 
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Verbal 65 65 61/134 9 Q9 
Quantitative | 60 57 53 
Nonverbal 65 62 61 
Composite 


05 


How are Jessica's achievement scores compared to her cognitive 
abilities scores? Jessica's actual achievement is lower than expected 
in seven test areas, These are Vocabulary, Reading Comprehension, 
Spelling, Capitalization, Punctuation, Social Studies, and Math 
Computation, These represent areas in which Jessica is not doing as 
well as she might be expected. Jessica might do better in these areas 
with additional effort and with continued encouragement 
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ST. JOSEPH HIGH SCHOOL 
2521 Stadium Drive 
St. Joseph, Michigan 49085 
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Alumni History St. Joseph H.S. Kevin J. Guzzo 
2521 Stadium Drive School Phone: 269-926-3220 
Saint Joseph, MI 49085 Fax: 269-983-1470 


kguzzo@sjschools.org 


RAMSAY, JESSICA 2008 
Fall School Year: 04-05 
Girls Varsity JV Swim thy, Chev |S besy 
Spring School Year: 04-05 
Girls Junior Varsity Soccer 17 Cert 
Winter School Year: 04-05 
Girls Freshman Volleyball 4 Can t 
Fall School Year: 05-06 
Girls Varsity JV Swim chev a 
Spring School Year: 05-06 
Girls Junior Varsity Soccer 14 Corer 
Winter: School Year: 05-06 
Girls Junior Varsity Volleyball 24 Cevt MH 
Fall School Year: 06-07 
Girls Varsity JV Swim Chev s 
Spring School Year: 06-07 
Girls Junior Varsity Soccer 14 Cert 
Fall School Year: 07-08 e 
Girls Varsity JV Swim Chey Y , Cop 
bac 
Spri School Year: 07-08 \ 
pring | chool Year: 0 C bee ee 
Girls Varsity Soccer 14 
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EXHIBIT 16 


/07/2020 --------- 


| The ACT Pliis Writthg* °° °° 
Student Report 


STUDENT'S NAME: JESSICA E RAMSAY ACTID: -62079560 
CHOOL NAME: SAINT JOSEPH HIGH SCHOOL SSN: NOT PROVIDED 


2CHOOL CODE: 233-385 TEST DATE &TYPE: OCT 2007 NATIONAL 
Your ACT Scores 
Rank: Approximate percent of ACT-tested students at or below your score 
In Your In the 
State US. 1% 10% 25% 50% 75% 90% 99% 
: M™@ ACT® test scores and the Composite score range 
Com posite Score 30 fom | from 1 to 36; subscores range from 1 to 18. 
M™ Your Composite score is the average of your 
ENGLISH 30 scales on the subject area teste, Subscore 
Upabe Medians VW susie ivtsinnn absent Wesesee: meaauaend do not necessarily add up to your score for a 
Rhetorical Skills 15 : oe Rt subject area test 
MATHEMATICS 30 , 
Pre-Algebra/Elem. Algebra 15 @ Your ranks tell you the approximate percent- 
Algebra/Coord. Geometry 15 ages of recent high school graduates in the 
___Plane GeometryTrig.§ = 16 U.S. and your state who took the ACT and 
READING = 30 received scores that are the same as or lower 
Social Studies/Sciences 13 than yours. A rank of 70, for example, means 
Arts/Literature 18 _ that 70% of students received scores that are 
SCIENCE 31 the same as or lower than your score. 
COMBINED ENGLISH/WRITING 28 Mi Your test scores are only estimates, not precise 
Writing (score range 2to 12) 08 Sania cinces SOSSENTM Mare eres Spee. measures, of your educational development. 
You will find more information about interpreting 
The Combined EnglishWriting score ranges from 1 to 36 and is a combined measure of the Writing and English tests. The Writing score ranges your scores in the booklet you received with 
from 2 fo 12. Your ranks for these two scores are based on recent ACT-tested students who took the Writing test. this report and at www.actstudent.org. 
| COMMENTS ON YOUR ESSAY: YOUR ESSAY MAINTAINED FOCUS ON THE SPECIFIC ISSUE IN 
THE PROMPT. Looking for more 
information about your 
individual strengths and 
test preparation? 
; } Go to 
| Your College Readiness: If your scores are at or above the following ACT benchmark scores, you will likely be ready ; www.actstudent.org. 
for first-year college courses—English 18, Mathematics 22, Reading 21, Science 24. 


Your College Reports 


At your direction, your scores from this test date are being reported to the colleges shown below. College planning information is provided for the first four choices you listed 
when you registered or tested. (Fifth and sixth choices, if any, appear just above your first choice.) Your GPA was calculated from the grades you reported. To view 
additional college planning information or to send additional reports, visit www.actstudent.org. 


College Name and Code What is the profile of enrolled 1st-year Is the What are the What percent of 1st-year 
students at this college? program approximate annual students receive 
High School ACT High School of study tultion and fees? financial aid based on: 


Class Rank Composite Score Grade Point Average —-you prefer offered? In-stale _Out-of-slate Need? Merit? 


YOU DID NOT PROVIDE CODES 
FOR ANY COLLEGES TO WHICH 
TO REPORT SCORES. 


is Your Selected Major 
Your Information [J MICROBIOLOGY 


Check wilh colleges for recent changes in information. A dash (—} indicates information was not provided or could not be calculated. “Comprehensive fee including room and board. © 2007 by ACT, Inc. All righls reserved. 
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UW System Electronic Application for Undergraduate Admission 
for U.S. Citizens/Permanent Residents 


Submitted to UW-Madison for Fall 2008 


To print this page, click your browser Print button or select Print from the browser menu. Print 


SECTION 1: PERSONAL INFORMATION 
|. Legal Name (First, Middle, [.ast/Family). Jessica Erin Ramsay 
[ ]l hereby declare that my name has changed as shown above and authorize 


the University to change my records (if applicable) 
Previous Name(s) (First, Middle. Last/Family) 


Social Security Number: SBR N@gES 
Date of Birth (month/day/year): SBZNGUES® 
Birth Place (City, State/Country) RSSSSISTX United States 


. Gender: (X)Female ( )Male 
Racial / Ethnic Heritage 
| JAfrican American or Black 
[ ]American Indian or Alaska Native. Tribal Affiliation: 
[| JHawatian or Pacific Islander 
| }]Cambodian 
[ JHmong 
[ JLaotian 
[ ]Vietnamese 
[ JOther Asian 
[| JMexican, Mexican American, or Chicano/s 
{ ]Puerto Rican 
| JCuban 
{ JOther Hispanic or Latino/a 
[X]White or Caucasian 
[ JOther, specify: 
[ ]l choose not to respond 
8 AreyouaUS. Citizen? (X)Yes ( )No 

If no, Country of Citizenship: 

If no, Alien Status’ 

[ ]Refugee / Granted Political Asylum 

[ ]Resident Alien’ (permanent resident) 

Application for Alien Registration No. (month/day/year):  / / 
or Alien Registration No,; A 
{ JPending [ JUnknown 

[ ]Non-immigrant Alien, Visa Type. 

[ ]Requesting Student Visa: [ JFI | JJ! [ JUnknown 
9 Have you served on active duty in the U.S. Armed Forces? ( )Yes (X)No 
10, Have either of your parents eamed a four-year college/university degree? (X)Yes ( )No 


SECTION 2: ADDRESS 


YAwmhwy 
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I. E-Mail Address: 

Preferred: Sramsays@sbcglobal.net 
2. Permanent Home Address: 

Since: (month/year) Dec 1999 


Address: 1438 Old Farm Lane 
City: St. Joseph 
County: (for Wisconsin addresses only) 


State/Province: MI 

Zip/Postal Code: 49085 

Country: United States 

Phone Number: 1-269-556-2277 

3. Mailing Address (if different): 

[X] Same as permanent home address 

Effective From: (month/day/year): 

Effective To: (month/day/year): 
or [{ ] Indefinite 

Address: 

City: 

State/Province: 

Zip/Postal Code: 

Country: 

Phone Number: 


SECTION 3: EDUCATION PART 1: HIGH SCHOOL, EXAMS 
1. Were you home schooled at any point in grades 9-12? 
( )Yes (X)No 
2. High School of Graduation or Its Equivalent: (select one) 
( ) Wisconsin High School: 
Name: ——;s—CsCstsésC« ACES Cc: 
City: : 
(X)Out-of-State High School: 
Name: St. Joseph High School ACT/ETS Code: 233-385 
Location: St. Joseph, MI 
( ) Academic program taught in a home setting (home schooled) 
State in Which You Were Home Schooled: (if U.S.) MI 
( ) GED/HS Equivalency Diploma (HSED) 
( )GED ( )HSED 
Issued by State of: | 
Test date (month/year); | 
( ) None of the above 
. Are you currently enrolled in high school? (X)Yes ( )No 
. Date of High Schoo! or Home School Graduation: May/2008 (month/year) 
. ACT/SAT Date taken or scheduled: (month/year) 
ACT: 3/2007, 10/2007 SAT: / 
6. If you have attended any high school(s) other than the school you will graduate or have 
graduated from (in question 2), please provide the following: 


wm pw 


| RAMSAY25-0010 
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Name of School: 
City/State/Country: 
Years Attended: 


iNanié of Shoal: 
City/State/Country: 
Attended: ; 


SECTION 4: EDUCATION PART 2: HIGHER EDUCATION 

List all institutions, both U.S. and foreign, of higher education attended (even if you 
withdrew) including name of college for courses taken in high school, colleges, universities, 
vocational-technical schools, the institution you are currently attending, extension programs, 
etc., and any degree(s) earned. 

Failure to list all institutions may result in disciplinary action, recision of admission, andor 
invalidation of credits or degrees carned___ 


Name of School: 
City/State/Country: , 


Dates) From: __ / (month/year) To: / 
Degree Earned: Year: 


SECTION 5A: RESIDENCY FOR TUITION DETERMINATION 

Residency Declaration for Fee and Tuition Assessment 

1. Are you a legal Wisconsin resident and/or do you claim legal Wisconsin residence for 
tuition purposes? 
( )Yes (X)No 

2. Have you, your spouse or parents recently moved to Wisconsin to begin full-time 
employment, or do you expect to do so before the beginning of the term for which you 
are applying? 
( )Yes (X)No 


[f Yes to either (1) OR (2) above, praceed to the following questions. You may be asked to 
provide further information. 


if No to both (1) AND (2) above, you may skip to the next section . 


3. Ihave lived continuously and only in Wisconsin since: 
Month/Y ear: 
4. During the past TWO YEARS, have you lived at a different address than the one you 
listed in Section 2? 
( )Yes ( )No 
If Yes, list former addresses during the last two years. 
Former address #1 


b 


From: / To: / 
5. Do you hold a valid Wisconsin driver's license? 
( yYes ( )No 


If yes, since (month/year): 
httns'//anns2? 1wex ediu/nis/ea/ea Ann Suhmit Camnletion 
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6. Have you registered a motor vehicle(s) only in Wisconsin? 
( )Yes ( )No 
If yes, since (month/year): 
7. Have you last voted or registered to vote in Wisconsin? 
( }Yes ( )No 
If yes, since (month/year): 
8. Have you filed a Wisconsin state income (not property) tax return as a resident for the 
past two years? 
( Yes ( )No 
Tf yes, what years? 
9. 1am listed as a dependent on income tax forms of: 
( )Claim my own exemption since: (year) 
( )Father 
( )Mother 
( )Father and Mother 
( )Spouse 
( )Other, specify: 


SECTION 5B: RESIDENCY (CONT.): EMPLOYMENT 


List your employment history and/or activities (other than school) for the last two 


years. 


I have no employment history to report_ 


1. Employer: Southshore Health and Raquet Club 
Occupation/Activity: Lifeguard 
City: St. Joseph 


State/Country: Mi 
From (month/year): Jun/2007 
To (month/year): or [X]Still employed here 


. Employer: YMCA 


Occupation/Activity: Lifeguard 
City: St. Joseph 
State/Country : MI 

From (month/year): May/2007 


To (month/year): or [XJStill employed here 


SECTION 5C: RESIDENCY (CONT.): PARENT/GUARDIAN 

Please Note: Parent/Guardian information is essential if you are still a dependent of the 
parent/guardian; it can be also a determinant of WI residency status (for tuition purposes) for 
all students regardless of dependent status or applicant age. 


Check the appropriate box to indicate the relationship of the individuals described below and 
provide the required information: 


(X)Father ( )Stepfather ( )Legal Guardian 
Is he living? (X)Yes ( )No 


RAMSAY25-0012 
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Name (First, Middle Init, Last/Family): 
Scott A Ramsay 
Present Home Address: 
[ ] Same as applicant 
Address: 1438 Old Farm Lane 
City: St. Joseph 
State/Province: MI 
Zip/Postal Code: 49085 
Country: United States 
Since: Dec/1999 (month/year) 
Previous Home Address: 
Address: 
City: 
State/Province: 
Country: 
Since: (month/year) 
Has he filed a Wisconsin state income (not property) tax return as a resident within the past TWO years? 
( )Yes (X)No ___ If yes, what years: 
Occupation: Whirlpool Corperation, Sales 
U.S. Citizen? (X)Yes ( )No 
If a Resident Alien, send a copy of Resident Alien Card (both sides) with your application 
payment. 
Where and when did he last vote or register to vote? 
State: Michigan (if U.S.) 
Date: Mar/2007 (month/year) 


(X)Mother ( )Stepmother ( )Legal Guardian 


Is she living? (X)Yes ( )No 
Name (First, Middle (nit, Last/Family): 
Jerri L Shold 
Present Home Address: 
[ ] Same as applicant 
Address: 1438 Old Farm Lane 
City: St. Joseph 
State/Province: MI 
Zip/Postal Code: 49085 
Country: United States 
Since: Dec/1999 (month/year) 
Previous Home Address: 
Address: 
City: 
State/Province: 
RAMSAY25-0013 


httns://anns?? 1wex edu/nis/ea/ea Ann Suhmit Camnletion 10/71/2007 


EX 17-5 


Case: 20-1058 Document: 14-2 Page: 890 Date Filed: 02/07/2020 


UW System Electronic Admission App - Undergrad U.S. ~ Print Page 6 of 12 
Country: 
Since: (month/year) 


Has she filed a Wisconsin state income (not property) tax return as a resident within the past TWO 
years? 
( )Yes (X)No _ If yes, what years: 
Occupation: Radix Communication, Documentation 
U.S. Citizen? (X)Yes ( )No 
If a Resident Alien, send a copy of Resident Alien Card (both sides) with your application 
payment. 
Where and when did she last vote or register to vote? 
State: Michigan (if U.S.) 
Date: Mar/2007 (month/year) 


SECTION 6: HIGH SCHOOL COURSES IN PROGRESS 
Are you enrolled in the Wisconsin Youth Apprenticeship Program? 

( )Yes (X)No 
If yes, please identify program name: 


If you plan to attend summer session, indicate name of school: 


[ ]l am not enrolled in high school or I will not complete any additional high school courses 
prior to my enrollment in college 
Department Name, of 
Acad Year ||2007-08)|Dept: Physical Education/Fine Arts 
‘litle: Dance 
Acad Year ||2007-08)/Dept: Foreign Language 
Tide: Spanish 7-8 


Tide: AP Calculus BC 
2007-08]|Dept: English jt | 
Acad Year ||2007-08)Depi: Science 
Title: Honors Physics 


SECTION 7: COLLEGE COURSES IN PROGRESS 
If you are attending a UW Colleges campus, Wisconsin Technical College or other two- 
year/community college, will you have earned an associate degree prior to enrolling at the 
campus for which you are completing this application? 

( )Yes ( )No 

If yes, date expected: (mo/year) / 


RAMSAY25-0014 
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If you plan to attend summer session, indicate name of school: 


lam not currently enrolled in colleg 


Name of first college or university (enter courses for another college/university in the next set): 


List courses in which you are currentl 


enrolled or officially registered for at this institution: 


Name of additional college or university you are currently attending or plan to attend 
prior to the term for which you are applying (if applicable): 
List courses in which you are currently enrolled or officially registered for at this institution: 


SECTION 8: ACTIVITIES 

Please list below, in order of importance to you, your principal extracurricular, community 
and/or volunteer activities, as well as honors/awards earned. You may include involvement 
with school organizations, religious and service organizations, family obligations, 
employment, and/or participation in the arts, athletics, publications, etc. 


Activity #1: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #2: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #3: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #4: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #5: 


httns-//anns?? nex edi/nis/ea/ea Ann Suhmit Camnletion 


Soccer 
JV Captain for 2 years, Intensity Award 
12 Number of Years: 10 


Swimming 
Captain, Coach's Award, Varsity for 4 years 


20 Number of Years: 10 


National Honor Society 


1.5 Number of Years: 2 


Miracle League Baseball Volunteer 
buddy to a child with special needs 


2 Number of Years: 4 
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Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #6: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #7: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #8: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Activity #9: 
Leadership Position, 


Honors and/or Awards: 


Approx, Hours per Week: 


Activity #10: 
Leadership Position, 


Honors and/or Awards: 


Approx. Hours per Week: 


Academic Award 
Number of Years: 4 


Key Club 


I Number of Years: 2 


Spanish club 


Number of Years: 2 


Men's Swim Team Manager 


15 Number of Years: 2 
Tutoring 

2 Number of Years: 2 
Babysitting 

5 Number of Years: 7 


Date Filed: 02/07/2020 
Page 8 of 12 


Briefly explain (in 50-100 words) how you decided which activity above was the most 


important to you. 


Soccer is my passion. | love the intensity and pressure of being the goalie - the last defense 
between the ball and the back of the net. The adrenaline from stopping each shot pulses 


through 


me, knowing a shot could be taken at any second - making or breaking the game. 


CAMPUS-SPECIFIC SECTION: UW-Madison Information 


1. Name of institution you wish to enter: UW-Madison 


2. Are you currently enrolled at or have you previously attended UW-Madison? 


( )¥es (X)No 
If yes, as: 


[ JUndergraduate 


[ ]Graduate 


[ JNondeyree/Special Student 
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If yes, attendance dates: (mo/year) 
From: / To: / 


[ ] Check here if dates are unknown 


3. Applying as: 
(X) New Freshman 
( ) Transfer 
( ) Reentry 
( ) Nondegree/Special Student 
( ) Summer Only 
( ) 2nd Undergraduate Degree 
(_ ) Additional Major/Minor/Certification 


4. Semester you plan to enter: Fall 2008 


5. Intended Major or Field of Study: 
Genetics 


6. School or College you wish to enter at the university: 
Agricultural and Life Sciences (College of) 


7. Undergrad Degree Sought: 
(X)Bachelor of Science (B.S.) 
( )None 
( )Unknown 


8. Do you plan to teach? 

( )Yes (X)No 

If yes, check one: 
( )Elementary (specify grade(s)): 
( )Secondary 
( )Vocational / Technical 
( )Other 
( )Clear above selection 


9. Campus from which you expect to graduate: UW-Madison 
10. Enroliment: 
(X)Full-time (Planning to enroll for 12 or more credits per semester) 


( )Part-time (Planning to enroll for fewer than 12 credits per semester) 


11. Do you plan to apply for financial aid (loans, grants, work study)? 
(X)Yes ( )No 


12. Do you plan to live on campus? 
(X)Yes ( )No 


13. Did any of the following members of your family graduate from UW-Madison? 


{ ] Father 
[iether RAMSAY25-0017 
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{ ] Grandparent 
[| | Sibling 
{ }] Spouse 


STATEMENTS 


14. The University values an educational environment that provides all members of the campus 
community with opportunities to grow and develop intellectually, personally, culturally and socially. In 
order to give us a more complete picture of you as an individual, please tell us about the particular life 
experiences, perspectives, talents, commitments and/or interests you will bring to our campus. In other 
words, how will your presence ennch our community? 


BEEP! BEEP! BEEP! My alarm goes off. Why? Confused anger is running through my head. 5:45 
A.M. 

I have 15 minutes to get to morning practice. DEDICATION. 6:00 A.M. I hit the icy water that 
makes me forget everything as my body works to regain the heat it lost. I swim, repeating the 
motions I've done so many times. INSANITY. 7:00 A.M. 30 girls fight for six barely warm 
showers, 

four mirrors, three sinks, and two outlets. 8:00 A.M. School starts. I sit through six long 

hours of academic subjects, fighting the weight of my eyelids made heavier with every practice 
and 

late night. Honors English, third year Spanish, Honors Chemistry, and finally 25 minutes for 
lunch, It isn't the best food, but I scarf it down anyway. FLUNGER. AP US History and AP 
Calculus 

end my school day, forcing more knowledge into my head. 3:05 P.M. School is over, and | have 25 
minutes to shove 45 pounds of books into my back pack, get help from teachers, meet with friends, 
change, and get into the poo! by 3:30. SPEED. Another two-hour practice in the same icy water; 
this time, I am awake, pushing harder, racing the clock and the girl next to me, trying to catch 

the one in front of me. DRIVE. LOVE. DETERMINATION, 5:30 P.M. Practice is over, my 
muscles 

burn, they are on fire. I don't feel like I have the energy to get out of the pool, but I drag 

myself out. SATISFACTION. I change quickly, pull on my shin guards, socks, and cleats, say 'bye 
to my team, and drive 20 minutes to Bridgman for soccer practice. I cram any food | have into my 
mouth, [ spend two hours diving for balls that seem impossible to catch, only to feel the thrill 
pulse through my body when I catch them, PAIN. ADRENALINE. PASSION. 8:00 P.M. Practice 
is 

over, and I drive another 20 minutes home, I grab whatever food | can as I crawl through the door 
and start my homework — a research paper, Spanish translations and excercises, a pre-lab and 
chemistry problems, and chapter review questions. Starving, I take a break for more food. Back to 
homework, I continue with a 35-page history chapter and 15 extremely hard calculus problems. 
2:00 

A.M. Not quite done with homework, but I can't keep my eyes open. I use what's left of my energy 
to fall into bed. EXHAUSTION, REPEAT. College? Hit me with everything you've got. 


15. If there is additional information you would like us to consider in reviewing your application, 
please share this with us as well. This is your opportunity to tell us things about yourself that have not 
been asked elsewhere, if you believe they will help us become acquainted with you in ways different 
from courses, grades, and test scores. 


RAMSAY25-0018 
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I have led a life far from the normal lives of other teens. I have two adopted brothers, Shaun (13 
years) and Joey (9 years). Shaun and Joey have been diagnosed with ADHD, Obsessive 
Compulsive 

Disorder, Oppositional Defiance Disorder, Sensory Integration Disorder, and Autism. Joey also 
has 

Epilepsy and is still not potty trained. 

Because a lot of people don't know how to handle people that are "different", we don't have 
family friends, we don't take family vacations, we can't find a babysitter, my friends don't like 
to come over, and a lot more. 

This might not seem like a big deal, but think of all the times you have family friends over 

to your house and how many times you have gone to theirs. Think of relaxing vacations that take 
you away from school and stress. Think of all the bonfires, sleepovers, and pick-up football games 
you've had with your friends. Now think of how your life would change if none of that existed - 
not that it didn't exist at all - it just didn't exist for you. Picture hearing your friends 

talking about these things while you wish you had them. If the feeling hasn't hit you by now, it's 
the feeling of standing outside in cold rain, looking through a window, while your friends are 
having a party inside. I have grown up with this feeling. 

Because I've grown up surrounded by stress, I work very well in high pressure situations. I 
don't get upset over small things. ['m very down-to-earth, and J look at the whole picture. I'm 
determined, hard working, and passionate about everything | do. | have good time management 
skills 

and extreme personal drive to acheive everything I can; I don't give up. I'm always positive and 
make sure I enjoy life. When I'm handed an opportunity to better myself, like college, | take it 
and run. 


CERTIFICATION OF ACCURACY OF INFORMATION 

By completing the following, I certify that the information I have provided is true and 
complete to the best of my knowledge and | understand that inaccurate information may 
affect my enrollment, tuition or financial aid status. I agree to notify the admissions office, 
in writing, if there is a change to any of the information, including my permanent home 
address. I also understand that if ] have applied for financial assistance, information 
concerning the amount of financial aid I may be offered may be released to other agencies 
that may also be considering me for assistance. Further, I authorize my secondary school to 
release a transcript of my secondary school record and any other pertinent information to the 
University of Wisconsin System. If I enroll at this university, I will abide by its rules and 
regulations. This application and supporting documents become the property of the 
University of Wisconsin System. 


Applicant Last Name: Ramsay 
First Name: Jessica 
Middle Name: Erin 

Date (month/day/year): 10/21/2007 


nfs | Section Sb | Section Se. 


sey [Residency 2 (Residency 


¥} 
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If you have questions or problems, you may contact us by phone 
(Monday - Thursday 8am - 6pm, Friday 8am - 4:30pm CST) or e-mail. 


Voice: 1-800-442-6459 or 1-608-263-4567 


Deaf/HoH: via 711 Relay 
E-Mail: eapp@learn.uwsa.edu 


When you finish using this application, please click the Quit button. 


Copyright © 1997 University of Wisconsin 
Production 5.50, 1-Sep-2004 
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OFFICIAL TRANSCRIPT OF ACADEMIC RECORD 
Document: 14-2 


Jack Miner 
University Registrar 


Perkins Coie LLP 
Robert A. Burgoyne 
Suite 600 

700 13th St., NW 
Washington DC 20005 


Institutions Attended 
Lake Michigan College 
The Ohio State University 
Saint Joseph High Schoo! 


External Degrees 
Saint Joseph High Schoo! 
High School Diploma May 1, 2008 
OSU Degrees Awarded 


Bachelor of Science 
Confer Date: Jun 10, 2012 

Degree Honors Cum Laude 

Plan: Molecular Genetics Major 
Plan: General Business Minor 
Plan: Dance Minor 


Degree: 


Beginning of Undergraduate Record 


Autumn 2008 Quarter 
Program: Biological Sciences 
Plan: Molecular Genetics Major 


Description 
Bio Sci Survey 
General Chemistry 
Calc&Analyt Geom 2 
Intensive Review 2 


Course 

BIOSCI 100 
CHEM 121 
MATH 152 
SPANISH 103.66 


Test Credits Applied Toward Biological Sciences 
ourse Description 


MATH 150 
MATH 151 
SPANISH 101.01 


Elementry Functns 
Calc&Analyt Geom 1 
Elemntry 1:Classrm 


Test Trans GPA: 0.000 Transfer Totals: 


Term GPA 
Cum GPA 


3.566 Term Totals 
3.566 Cum Totals 


Dean's List 


Winter 2009 Quarter 
Program: Biological Sciences 


Plan: Molecular Genetics Major 


Description 
Energy Transfr&Dvi 
General Chemistry 
Modem Technique 
Intermed Span 2 


Course 

BIOLOGY 113 
CHEM 122 
DANCE 201.01 
SPANISH 104 


Term GPA 
Cum GPA 


3.588 Term Totals 
3.578 Cum Totals 


Dean's List 


Spring 2009 Quarter 
Biological Sciences 
Molecular Genetics Major 
General Business Minor 


Description 


Form, Functn&Ecolgy 
General Chemistry 


Program: 


Course 
BIOLOGY 114 
CHEM 123 


A- 


DANCE 201,06 


1WIDId4d0 LON SI LNAWNS00 SLIHM GNY HOV18 V 


Hip Hop Dance 


A 


— 


§3.500 


61.000 
114.500 


Points 
18.500 


13.500 
8.000 
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202.01 Modern Technique 


Term GPA 
Cum GPA 


3.428 Term Totals 
3.532 Cum Totals 


Summer 2009 Quarter 
Program Biological Sciences 
Plan: Molecular Genetics Major 
Plan General Business Minor 


Transfer Credit from Lake Michigan College 
Applied Toward Biological Sciences 
Attempted 
Prin Microeconomic 0,00 
First-Yr Engl Comp 0.00 
0,000 Transfer Totals 0.00 


Course 

ECON 200 
ENGLISH 110.01 
Course Trans GPA 


GPA Hours 
0.000 Term Totals 0.00 
3.532 Cum Totals 


Term GPA 
Cum GPA 


Autumn 2009 Quarter 
Program: Biological Sciences 
Plan: Molecular Genetics Major 
Plan: General Business Minor 


Description Attempted 
Organic Chemistry 4.00 
Hip Hop Dance 2.00 
Mechanics & Heat 5.00 
Soc Fact Persnalty 5.00 


Course 

CHEM 251 
DANCE 201 06 
PHYSICS 11 
SOCIOL 370 


Term GPA 
Cum GPA 


3.925 Term Totals 
3.633 CunTotals 


Dean's List 


Program: 


Winter 2010 Quarter 
Biological Sciences 


Plan: Molecular Genetics Major 
Plan: General Business Minor 


Description 
Organic Chemistry 
Organic Chem Lab 
Elec Magnetsm & Lt 


Course 

CHEM 252 
CHEM 254 
PHYSICS 112 


Term GPA 
Cum GPA 


3.641 Term Totals 
3.635 Cum Totals 


Dean's List 


Spring 2010 Quarter 
Program Biological Sciences 
Plan: Molecular Genetics Major 
Plan: General Business Minor 


Description 
Organic Chemistry 
Organic Chem Lab 
Intro Computng Tch 
Hip Hop Dance 


Course 

CHEM 253H 
CHEM 255 
CSE 100 
DANCE 201 06 


Term GPA 
Cum GPA 


3,850 Term Totals 
3.665 Cum Totals 


OSU 001 


Earned Grade Points 
400 K 0.000 
5.00 K 0.000 
9.00 0.000 


Earned 
9.00 


46.200 
315.200 


NBME01035 
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THE OHIO STATE 
UNIVERSITY 
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STUDENT ACADEMIC SERVICE BUILDING, 5" FLOOR OSU 002 
281 WEST LANE AVENUE 

COLUMBUS, OH 43210-1132 

TELEPHONE: 614-292-9330 

EMAIL: REGISTRAR@OSU.EDU 


TRANSCRIPT KEY 


RELEASE OF INFORMATION 
This transcript cannot be released to another person, agency or organization except to 
officials internal to your own organization or agency who have a reasonable business use 
for the information. Release to other parties requires written consent of the student. 


ACCREDITATION 
The Ohio State University (Columbus, Lima, Mansfield, Marion, Newark and the 
Agricultural Technical Institute, Wooster, Ohio) is accredited by the Higher Learning 
Commission of the North Central Association of Colleges and Schools as a degree- 
socal institution at the associate, baccalaureate, masters, professional and doctoral 
levels. 


DETAILED TRANSCRIPT KEY 
For a more detailed version of this transcript key including information on good standing, 


probation, dismissal and the definition of enrollment status, please visit 
www.registrar.osu.edu/alumni/transcriptkey.asp. 
GRADING SYSTEM 
A * Excellent... «14.0 Pts K se Transferred Credit..............c0 OPIs 
A: * Excellent... 3.7 Pis t © Incomplete...... ....0 Pts 
B+  * Above Average. 3.3 Pis IP etn Progress............ OPts 
8 * Above Average. 3.0 Pts IX ¢ Extension of Incomplete.. 0 Pts 
B- =» Above Average. 2.7 Pts Ps ProgresS............... 0 Pts 
C+ © Average... .2.3 Pts PA Pass........ 0 Pts 
Cc * Average. 2.0 Pis NP Non-pass........ 0 Pts 
C- «Average. 1.7 Pts Rs» Registered to Aucit.. OPts 
D+ = Poor.. 1.3 Pts Se Satisfactory..... 0 Pts 
1) © Poor.. 1.0 Pts Ue Unsatisfactory.. 
E ¢ Failure...... 0 Pts Ww if te 
EM = Examination Credit 0 Pts NG Grade unreported by instructor....0 Pts 
EN» Failure-Non Attendance.... 0 Pts NEN « EN grade for PA/NP course. 


; UEN EN grade for S/U course............. 
# notation denotes a course involved in the forgiveness or substitution of grades - see Recalculation of Grades 


SPECIAL COURSE NUMBER NOTATIONS 


E suffix Honors embedded course 

H suffix Honors course or honors version of a course 

S suffix Service Leaming course 

T suffix Technical course (part of a two year technica! program) 
RECALCULATION OF GRADES 


FORGIVENESS OR SUBSTITUTION OF GRADES: Students may petition their enrollment unit to 
tepeat a course, and after completing the course the second time, have the original course credit 
and grade excluded from the calculation of the student's cumulative point-hour ratio, but remain 
on the student's official permanent record. The course or courses being substituted or repeated 
will bear the symbol "#” to the left of the grade. 


PERMITTED TO RESTART GPA or FRESH START: An undergraduate student who enrolls in 
the university after an absence of five or more years may potition to have his/her GPA 
recalculated. If the petition is approved, the student resumes his/her academic program with no 
cumulative GPA. Ail courses taken wii] remain on the permanent record. 


CALENDAR 
* The semester system replaced the quarter system for the university in summer 2012 
* The semester system replaced the quarter system for the College of Law in autumn 1984. 


UNIVERSITY CLASS RANKING SYSTEM 
Student rank in all undergraduate colleges is based on total credit hours completed and 
tecorded. Graduate students are not ranked. Professional students are ranked according to 
progress within their curriculum. 


Semester Calendar Quarter Calendar 
Rank Earned Hours Rank Earned Hours 
Freshman 0 through 29 Freshman 0 through 44 
Sophomore 30 through 59 Sophomore 45 through 89 
Junior 60 through 89 Junior 80 through 134 
Senior sO andup Senior 135 andup 


1000-1099 
1100-1999 
2000-2999 


3000-3999 


4000-4999 


5000-5999 


6000-6999 
7000-7999 


8000-8999 
000-099 
100-199 


200-299 
300-499 


COURSE NUMBERING SYSTEM 


SEMESTER CALENDAR 
UG (Undergraduate) - Non Credit Courses 
Non-credit courses for orientation, remedial, or other non-college- 
level experiences. These are courses in addition to a program's 
graduation requirements. 
UG - Introductory Level Undergraduate Courses 
Basic courses providing undergraduate credit, but not to be counted 
toward major or field of specialization in any department. Courses 
at this level are beginning courses, required or elective courses that 
may be a prerequisite to other courses. 
UG - Intermediate Level Undergraduate Courses 
Intermediate courses providing undergraduate credit and may be 
counted toward a major or field of specialization. 
UG - Upper Level Undergraduate Courses 
Upper Level courses providing undergraduate credit that may be 
counted toward a major or field of specialization. 
UG - Advanced Level Undergraduate Courses 
Advanced Level courses providing undergraduate credit that may 
be counted toward a major or field of specialization. Graduate 
students may enroll in and receive graduate credit for 4000-leve! 
courses outside their own graduate program. 
UG and G (Graduate) - Dual Career Level Courses 
Courses that are regularly offered for both graduate credit and 
undergraduate credit. Advanced Level courses providing 
undergraduate credit that may be counted toward a major or field of 
specialization. Foundational coursework and research providing 
graduate or professional credit. 
G - Foundational! Level Graduate and Professional Courses 
Foundational courses and research providing graduate or 
professional! credit. 
G - Intermediate Level Graduate and Professiona! Courses 
Intermediate courses and research providing graduate or 
professional credit. 
G - Advanced Level Graduate and Professional Courses 
Advanced courses and research providing graduate or professional 
credit. 


Quarter Calendar 
Non-Credit Courses (except certain seminars and colloquia) for 
orientation, remedial, or other non-college-leve! experiences. Credit is 
not applicable to Graduation Requirements. 
Basic Courses providing undergraduate Credit but not to be counted on 
a major or field of specialization in any department. Beginning Courses, 
Required, or Elective Courses that may be prerequisite to other 
courses. 
Basic Courses providing Undergraduate Credit and may be counted on 
a major or field of specialization. 
Intermediate Courses providing Undergraduate Credit or Basic 


' Professional Credit that may be counted on a major or field of 


500-599 


600-699 


700-799 
800-999 


specialization. 

Intermediate Courses providing Undergraduate or Professional Credit 
that may be counted on a major or field of specialization and may 
provide Graduate Credit only in other departments. 

Courses providing Undergraduate or Professional Credit that may be 
counted on a major or field of specialization, and may provide Graduate 
Credit (in all departments). 

Advanced Courses providing Undergraduate, Graduate, or Professional 
Credit. 

Courses providing Graduate Credit and are open to undergraduates 
only with the approval of the Vice Provost for Research and Dean of the 
Graduate School. 


TO TEST FOR AUTHENTICITY - If you vigorously rub or breathe on the Credentials security seal located in the corner of the page adjacent to the barcode, the image will fade. 
This document is printed on DocuCheck WATERMARK® security paper and contains multiple overt and covert security features. Hold the page to the light to see the 
translucent DocuCheck WATERMARK® image. When photocopied, a security statement may appear with the word VOID throughout the face of the document. If solvents & 


certain other chemicals are applied to this document, the paper will stain. 


In accordance with USC 438 (6) (4) (8), The Family Educational Rights and Privacy Act of 1974 (FERPA), you are hereby notified that this Official Transcript is provided upon the 
condition that you, your agent or employees will not permit any other party access to this record without consent of the student. Alteration of this transcript may be a 


criminal offense. 
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MICRBIOL 
MOLGEN 


Autumn 2010 Quarter 
Program: Biological Sciences 
Plan: Molecular Genetics Major 
Plan: General Business Minor 


Introdctn Virology 
Genes/Development 


GPA Hours 
24.00 
168,00 


Earned 
24.00 


193.00 


Term GPA 
Cum GPA 


3.500 Term Totals 


Description 
Foundatns Of Acct 3.576 Cum Totals 


Intro To Biol Chem 
His Erty Christnty 
Modem Physics 


Course 

ACCTMIS 310 
BIOCHEM 511 
HISTORY 506 


Dean's List 
PHYSICS 113 


Spring 2012 Quarter 
Biological Sciences 


Molecular Genetics Major 
General Business Minor 
Dance Minor 


Program 


Term GPA 
Cum GPA 


2.925 Term Totals 
3.525 Cum Totals 


58.500 
373.700 


Description 
Fndtns Of Mktg Mgt 
Mats Intro Compsin 
Kinesiology Dance 
Neurobiology 
Euk Cel & Dev BLb 
Human Genetics 


Winter 2011 Quarter 
Biological Sciences 
Molecular Genetics Major 
General Business Minor 


Course 
BUSML 
DANCE 
DANCE 
EEOB 
MOLGEN 
MOLGEN 


Program: 
Plan; 
Plan: 


Description 
Foundations Of Mhr 
Concert Dnce Hstry 
Molec Genetics 1 


Course 

BUSMHR 400 
DANCE 200 
MOLGEN 605 


Tenn GPA 
Cum.GPA 


3.620. Term Totals 
Points 3,580. Cum Totals 
48.000 


421.700 


Term GPA 
Cum GPA 


3.692 Term Totals 
3.543 Cum Totals 


an's Lis’ 
Dean's List The comparison below shows the conversion of your academic record. 


Cumulative GPA Totals GPA Hours Eamed Points 
QTR GPA: 3.580 QTR Totals: 188.00 213.00 673.200 
SEM GPA 125 96 142.71 451,044 


Spring 2011 Quarter 


Program; Biological Sciences 
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Plan; 
Plan: 


Course 
BUSMGT 
DANCE 
MOLGEN 


Term GPA 
Cum GPA 


Dean's List 


Program: 
Plan: 
Plan: 


Course 
DANCE 
DANCE 
MICRBIOL 
MOLGEN 


Term GPA 
Cum GPA 


Dean's List 


Program: 
Plan: 
Plan: 


Course 
AFAMAST 
BUSFIN 
DANCE 
ENGLISH 


TVI9IS40 LON SI LNSWNDO0 SLIHM GNYV HOV 18 V 


Molecular Genetics Major 
General Business Minor 


Description 
430 Frndtn Operatns Mgt 
367.01 Writng About Dance 
606 Molec Genetics 2 


GPA Hours Earned 
13.00 
132.00 


3.784 Term Totals 
3.567 Cum Totals 


Autumn 2011 Quarter 
Biological Sciences 
Molecular Genetics Major 
General Business Minor 


Description 
201.06 Hip Hop Dance 
671,31 Somatic Pret: Yoga 
520 Gen Microbiology 1 
607 Cell Biology 


3.825 Term Totals 
3,588 Cum Totals 


Winter 2012 Quarter 
Biological Sciences 
Molecular Genetics Major 
General Business Minor 


Description 
121 Afr Civilzatn 1870 
420 Fnatns Of Finance 
211,04 Improvisation 
367.02 US Exper: Lit 


Attempted Earned Grade Points 


4.00 400 A 
5.00 5.00 A 
4.00 4.00 Br 


16.000 
20.000 
13,200 


Points 
13,00 49.200 
Term GPA 


Cum GPA 


Spring 2013 Semester 
Undergraduate Non-Degree 


Undergraduate Non Degree Major 


2300.01 Human Anatomy 


GPA Hours 
3.000 Term Totals 4.00 
3.552 Cum Totals 129.96 


Undergraduate Career Totals 


Cum GPA: 


3,562 Cum Totals 129.96 
***End of UndergraduateTranscript*** 


Description Attempted Earned Grade Points 
4.00 B 


4.00 12.000 


Earned 
4,00 
146.71 


146.71 
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oo 20-1058 Document: 14-2 P 


THE OHIO STATE 


UNIVERSITY EMAIL: REGISTRAR@OSU.EDU 
TRANSCRIPT KEY 
RELEASE OF INFORMATION COURSE NUMBERING SYSTEM 
This transcript cannot be released to another person, agency or organization except to 
officials internal to your own organization or agency who have a reasonable business use SEMESTER CALENDAR 
for the information. Release to other parties requires written consent of the student. 1000-1099 UG (Undergraduate) - Non Credit Courses 
Non-credit courses for orientation, remedial, or other non-college- 
ACCREDITATION level experiences. These are courses in addition to a program's 
The Ohio State University (Columbus, Lima, Mansfield, Marion, Newark and the graduation requirements. 
Agricultural Technical Institute, Wooster, Ohio) is accredited by the Higher Learning 1100-1989 UG - Introductory Level Undergraduate Courses 
Commission of the North Central Association of Colleges and Schools as a degree- Basic courses providing undergraduate credit, but not to be counted 
granting institution at the associate, baccalaureate, masters, professional and doctoral toward major or field of specialization in any department. Courses 
levels. at this level are beginning courses, required or elective courses that 
may be a prerequisite to other courses. 
DETAILED TRANSCRIPT KEY 2000-2999 UG - Intermediate Level Undergraduate Courses 
For a more detailed version of this transcript key including information on good standing, intermediate courses providing undergraduate credit and may be 
probation, dismissal and the definition of enrollment status, please visit counted toward a major or field of specialization. 
www.registrar.osu.edu/alumni/transcriptkey.asp. 93000-3999 UG - Upper Level Undergraduate Courses 
Upper Level courses providing undergraduate credit that may be 
GRADING SYSTEM counted toward a major or field of specialization. 
A se Excellent... 4.0 Pts K se Transferred Credil.............c.ceeed 0 Pts 4000-4999 UG - Advanced Level Undergraduate Courses 
A- Excellent... 3.7 Pts | Incomplete........ 0 Pls Advanced Level courses providing undergraduate credit that may 
B+ —* Above Average.. -3.3 Pis IP ¢ In Progress............. 0 Pls be counted toward a major or field of specialization. Graduate 
B + Above Average. 3.0 Pls IX + Extension of Incomplete... OPls students may enroll in and receive graduate credit for 4000-level 
B- =» Above Average.. 2.7 Pts Pe Progress.............06 .OPts courses outside their own graduate program 
C+ =» Average........ 2.3 Pis PA © Pass........ OPts : 
Cs Average. 20Pts NP Non-pass........ OPts 5000-5999 UG and G (Graduate) - Dual Career Level Courses 
C-  * Average 1.7 Pts R —_ Ragistered to Audit... "OPts Courses that are regularly offered for both graduate credit and 
D+ —* Poor.. 1,3 Pts S — ¢Satisfactory...... .0 Pts undergraduate credit. Advanced Level courses providing 
D Poor. 1.0 Pts U «Unsatisfactory... OPts undergraduate credit that may be counted toward a major or field of 
Ee Failure... OPts We Withdrew. specialization. Foundational coursework and research providing . 
EM e Examination Credit. 0 Pts NG» Grade unrepo y : graduate or professional credit. 
EN  ¢ Failure-Non Attendai OPts NEN « EN grade for PA/NP course........ 6000-6989 G - Foundational Level Graduate and Professional Courses 
’ ; , ; UEN *EN grade tor SU course......... +0 Pts Foundational courses and research providing graduate or 
# notation denotes a course involved in the forgiveness or substitution of grades - see Recaicutation of Grades professional credit. 
SPECIAL COURSE NUMBER NOTATIONS 7000-7999 G - Intermediate Level Graduate and Professional Courses 
E suffix Honors embedded course Intermediate courses and research providing graduate or 
H suffix Honors course or honors version of a course professional credit. 
S suffix Service Learning course : 8000-8999 G - Advanced Level Graduate and Professional Courses 
T sutfix Technical course (part of a two year technical program) Advanced courses and research providing graduate or professional! 
RECALCULATION OF GRADES credit. 
FORGIVENESS OR SUBSTITUTION OF GRADES: Students may petition their enrollment unit to 
repeat a course, and after completing the course the second time, have the original course credit Quarter Calendar 
and grade excluded from the calculation of the student's cumulative point-hour ratio, but remain 000-099 Non-Credit Courses (except certain seminars and colloquia) for 


on the student's official permanent record. The course or courses being substituted or repeated 
will bear the symbol “#” to the left of the grade. 


PERMITTED TO RESTART GPA or FRESH START: An undergraduate student who enrolls in 
the university after an absence of five or more years may petition to have his/her GPA 
recalculated. If the petition is approved, the student resumes his/her academic program with no 
cumulative GPA. All courses taken will remain on the permanent record. 


CALENDAR 
* The semester system replaced the quarter system for the university in summer 2012 
The semester system replaced the quarter system for the College of Law in autumn 1984. 


UNIVERSITY CLASS RANKING SYSTEM 
Student rank in all undergraduate colleges is based on total credit hours completed and 
recorded. Graduate students are not ranked. Professional students are ranked according to 
progress within their curriculum. 


Semester Calendar Quarter Calendar 
Rank Earned Hours Rank Earned Hours 
Freshman 0 through 29 Freshman 0 through 44 
Sophomore 30 through 59 Sophomore 45 through 89 
Junior 60 through 89 Junior 90 through 134 
Senior sO andup Senior 135 and up 


BARE SP Ade unital Hlegse/07/2020 


STUDENT ACADEMIC SERVICE BUILDING, 5" FLOOR OSU 004 
281 WEST LANE AVENUE 

COLUMBUS, OH 43210-1132 

TELEPHONE: 614-292-9330 


100-199 


200-299 


300-499 


500-599 


600-699 


700-739 
800-999 


orientation, remedial, or other non-college-leve! experiences. Credit is 
not applicable to Graduation Requirements. 

Basic Courses providing undergraduate Credit but not to be counted on 
a major or field of specialization in any department. Beginning Courses, 
Required, or Elective Courses that may be prerequisite to other 
courses. 

Basic Courses providing Undergraduate Credit and may be counted on 
a major or field of speciatization. 

Intermediate Courses providing Undergraduate Credit or Basic 
Professional Credit that may be counted on a major or field of 
specialization. 

Intermediate Courses providing Undergraduate or Professional Credit 
that may be counted on a major or field of specialization and may 
provide Graduate Credit only in other departments. 

Courses providing Undergraduate or Professional Credit that may be 
counted on a major or field of specialization, and may provide Graduate 
Credit (in all departments). 

Advanced Courses providing Undergraduate, Graduate, or Professional 
Credit. 

Courses providing Graduate Credit and are open to undergraduates 
only with the approval of the Vice Provost for Research and Dean of the 
Graduate School. 


TO TEST FOR AUTHENTICITY - If you vigorously rub or breathe on the Credentials security seal located in the corner of the page adjacent to the barcode, the image will fade. 
This document is printed on DocuCheck WATERMARK® security paper and contains multiple overt and covert security features. Hold the page to the light to see the 
translucent DocuCheck WATERMARK® image. When photocopied, a security statement may appear with the word VOID throughout the face of the document. If solvents & 


certain other chemicals are applied to this document, the paper will stain. 


In accordance with USC 438 (6) (4) (8), The Family Educational Rights and Privacy Act of 1974 (FERPA), you are hereby notified that this Official Transcript is provided upon the 
condition that you, your agent or employees will not permit any other party access to this record without consent of the student. Alteration of this transcript may be a 


criminal offense. 
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Case: 20-1058 Document: 14-2 Page:902 Date Filed: 02/07/2020 


EXHIBIT 19 


Case: 20-1058 


Document: 14-2 


Page: 903 


Date Filed: 02/07/2020 


JESSICA RAMSAY PRE-MEDICAL SCHOOL STANDARDIZED TESTS 
TAKEN WITHOUT ANY ACCOMMODATIONS 


| Kindergarten Stanford Early School Achievement Complete Battery: 96th % 
one) zest Total Reading: 96th % 
First Grade Stanford Achievement Test Complete Battery: 87th % 
(DX 25) Total Reading: 70th % 
| Second Grade | Stanford Achievement Test Complete Battery: 92nd % 
(DX 27) Total Reading: 88th % 
Sixth Grade Iowa Tests of Basic Skills and Composite: 86th % 
(DX 27) Cognitive Abilities Test Reading Total: 74th % 
sh 
Tenth Grade ACT Plan exam Composite: 97th% 
(DX 29) English: 98th % 
Reading: 73rd % 
Tenth Grade PSAT/NMSQT Composite: 71st % 
(DX 28) Critical Reading: 71st % 
Eleventh Grade | PSAT/NMSQT Composite: 82nd % 
(DX 28) Critical Reading: 70th % 
Eleventh Grade | ACT Exam Composite: 90th % 


(DX 30) 


Twelfth Grade 
(DX 31) 


ACT Exam 


College 
(DX 32) 


MCAT Exam 


EX 19-1 


96th % 
87th % 


English: 
Reading: 


97th % 


94th % 
91st % 


Composite: 


English: 
Reading: 


79th % 


Composite: 


Verbal Reasoning: 67th % 
Physical Sciences: 79th % 
Biological Sciences: 88th % 


Case: 20-1058 Document: 14-2 Page: 904 


Date Filed: 02/07/2020 


JESSICA RAMSAY PERFORMANCE 
ON DIAGNOSTIC ASSESSMENTS 


Dr. Smith 
Evaluation 
Report 
(11/6/2018) 
(DX 3, Ex. 
B) 


WIAT-III Oral Reading Fluency 
W4J-4 Reading Rate Cluster 
GORT-5 Reading Rate 

GORT-5 Comprehension 
GORT-5 Fluency 
Nelson-Denny Reading Rate 


Ist % 
Ist % 
Ist % 
1st % 
2nd % 
1st % 
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Case: 20-1058 Document: 14-2 


Page:905 __ Date Filed: 02/07/2020 


JESSICA RAMSAY ACADEMIC HISTORY 


r 


(DX 15, DX 16) Branch 


Kindergarten Sunset Oaks Grades: All E’s and S+’s 

(DX 9) Academy 

First grade Sunset Oaks Grades: All E’s and S+’s (plus a 94 in 

(DX 10) Academy phonics, 93/spelling and 98/math) 

Second grade Sunset Oaks Grades: All E’s and S+’s (plus a 

(DX 11) Academy 94/phonics, 97/spelling, 97/math) 

Third grade Carrolton-Farmers Grades: All A’s (final grades) 

(DX 13) Branch No “Specialized Reading Support” or 
“Grades based on intensive teacher 

| assistance” 

Fourth grade Carrolton-Farmers Grades: All A’s (final grades) 

(DX 14) Branch No “Specialized Reading Support” or 
“Grades based on intensive teacher 
assistance” 

Participated in gifted & talented program 

Fifth grade Carrolton-Farmers Grades: Mostly A’s, two B’s 


No “Specialized Reading Support” or 
“Grades based on intensive teacher 
assistance” 


Participated in gifted & talented program 


Brown Elementary 
School 


Grades: All A’s (final grades) 


Sixth Grade 
(DX 17) 


Upton Middle School 


Grades: All A’s 


High School (9th - 12 | Saint Joseph’s High 
grades) (DX 18) School 


Ohio State University 
(No accommodations 
approved until May 
of second year) 


College 
(DX 22) 


Cumulative GPA: 3.747 
Class rank: 28 out of 225 (top 12%) 


Cumulative GPA: 3.57 

First Year GPA: 3.53 

Second Year GPAs, 

Autumn & Winter: 3.925 & 3.641 
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EXHIBIT 20 


Case: 20-1058 Document: 14-2 Page:907 Date Filed: 02/07/2020 
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Genesis Family Health Center 
3916 Stonegate Park St. seen Mi 49085 


269-428-6000 Fax: 268-426-2700 110 6-431-4 Chart Dacument 
Gensin Family ties Ith Cent 

Jessica E. ieee : 650-2277 

Female DOB 1607-0470001 Ins: Whiripoo (Whirtpool Corp) Grp: 

WH.BH.29 . 


03/24/2008 - Office Visit: ADDIADHD 
Provider: Alan N. Smiy, MD 
Location of Care: Genesis Family Health Center 


Office Visit 


Vital Signs 

Height: 66.50 inches 

Weight: 122 pounds 

Temperatura: 08.4 degrees F (tympanic) 
Pulse rate: 70 

Pulse rhythm: reguisr 

Respirations: 16 


Blood Pressure: 112/74 mm Hg 


Select the Immunization & enter the necessary information to document the immunization. 


immunization Record 
Nursing Comments 
immunizations Due 


Immunization Record 


Reason for visit: ADD/ADHD 


Laceration/Wound 
Objective 

cm 

Assessment: 
Plan: 


POC 
METHYLPHENIDATE HCL 10 MG TABS 1 po q am x 4 days, then 1 po bid pm. 
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Nel ed lid Bhd ryietsr oe el aod #240 ai revo 
Genesis Family Health Center May 17, 2010 
3018 Stonegate Park St. Joseph, Mi 49085 Page 2 
269-428-8000 Fax: 260-428-2700 Chart Document 
Jessica E, : 566-2277 
Femaie DOB: 1607-0470001 ins; Whiripoo (Whitipoo! Com) Grp: 


WH.BH.29 


Workability/Returm to Work Re 
Employee: Jossica Ramsay DOB 


Headache History 


Physical Exam 
General 
General appearance: well nourished, well hydrated, no acute distress 


Ears, Nose and Throat 

Extemal ear: normal, no lesions or deformities 
Hearing: grossly intact 

External nose: normal, no lesions or deformilles 


Neck 
Neck; supple, no masses, trachea midiine 


Chest 
Auscultation: no rales, rhonchi, or wheezes 


Cardiovascular 
Auscultation; $1, $2, no munnur, rub, or gallop 
Peripheral vascular: no cyanosis, clubbing, edema, or varicosities 


Neurologic 
Cranial nerves: |] - XI grossly intact 


Mental Status Exam 
Mood and affect: no depression, anxiety, or agitation 


History of Present iliness 

Reason for visit: soe chle! complaint 

Chief Complaint: ADDJADHD . 

History of Present Iliness; needs help with yaz for mall in. 


‘high school no problems 


EX 20-2 
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WArwMirraulu bee dd WBNS iSD AeAWIA Goo #450 @/yU PeWwoe 
Genesis Family Health Canter May 17, 2010 
3016 Stonegate Park St. Joseph, Ml 49085 Page 3 
260-428-8000 Fax: 269-428-2700 Chart Document 
Jessica E. : §58-2277 
Female DO 1607-0470001 Ins: Whirlpoo (Whirlpool Corp) Grp: 
WH.BH.29 


college stress is making her switch letters around a bit. 
always a slow reader 
-takesalot of concentration for her to read. 

has to re-read alot to get the paint 

not-a;s. good of a test taker, better orally. 

names are a problem for her 

procrastinates - reading especially 

multi tasking is ‘ok’ 


Risk Factors 
Seatbelt use: 100 % 


Health Statue reviewed - no changes required 


Past, Family, and Social History 

Past History (reviewed - no changes required): Sinus infections 

No surgeries indicated 

hx of mono x 2 

secondary amenomhea 

plantar wart ‘ 

acne 

Social History (reviewed - no changes required): To be in eighth grade fall of 2003. 
Active in school sports - swimmer, volleyball, soccer 


Review of Systems 

General: denies fevers, chills, sweats, anorexia, fatigue, malaise, weight loss 

Eyes; denies blurring, diplopia, initation, discharge, vision loss, eye pain, photophobia 
Ears/Nosa/Throat: denies ear pain or discharge, tinnitus, decreased hearing, nasal obstruction or 
discharge, nosebleeds, sore throat, hoarseness, dysphagia 

Cardiovascular: denies chest pains, palpitations, syncope, dyspnea on exertion, orthopnea, PND, 
peripheral edema 

Respiratory: denies cough, dyspnea, excessive sputum, hemoptysis, wheezing 

Gastrointestinal: denies nausea, vomiting, diarrhea, constipation, change in bowel habits, abdaminal 
pain, melena, hamatochezia, jaundice 

Genitourinary: denles vaginal discharge, incontinence, dysuria, hematuria, urinary frequency, 
amenorrhea, menomhagia, abnormal vaginal bleeding, pelvic pain 

Musculoskeletal: denies back pain, joint pain, Joint swelling, muscle cramps, muscle weakness, 
stiffness, arthritis 

Skin; denles rash, Ktching, dryness, suspicious lesions 

Neurologic: denies transient paralysis, weakness, paresthesias, seizures, syncope, tremors, vertigo 
Psychiatric: focus issues at school and outside of sarne. 

Endocrine: denies cold intolerance, heat intolerance, polydipsia, polyphagia, polyuria, weight chenge 
Heme/lymphatic: denies abnormal bruising, bleeding, enlarged lymph nodes 
Allergic/immunologic: denies urticaria, hay fever, persistent Infections, HIV exposure 


Physical Exam 
General appearance: weil nourlshed, well hydrated, no acute distress 
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eT 407 £40 oI/UU Fudd 
Genesis Family Health Center May 17, 2070 
3916 Gtonegate Park St. Joseph, Mi 49085 Page 4 
269-428-8000 Fax: 260-428-2700 Chart Document 
Jessica E. Ramsay : §56-2277 
Female DOB 1807-0470001 Ins: Whirtpoo (Whirlpool Corp) Grp: 
WH.BH.28 

Eyes 


Extemat: conjunctivas and lids normal 
Puplis: equal, round, reactive {fo light and accommodation 


Ears, Nose and Throat 

Extermal cars: normal, no lesions or deformities 
External noge: normal, no lesions or deformities 
Hearing: grossly Intact 


Neck 
Neck: supple, no masses, traches midiine 


Respiratory 
Respiratory effort: no intercostal reiractions or use of accessory muscles 
Auscultation: no rales, mhonchi, or wheezes 


Cardiovascular 
Auscultatton: $1, 82, no munnur, rub, or gallop 
Periph. circulation: no cyanosis, clubbing, edema, or varicosities 


Lymphatic 
Neck: no cervical adenopathy 


Musculoskeletal 

Galt and station: normal, can undergo exercise testing and/or participate in exercise program 
Digits and nails: no clubbing, cyanosis, petechiae, or nodes 

RUE: nommal ROM and strength, no joint enlargement or tendemess 

LUE: normal ROM and sirength, no Joint enlargement or tendemess 


Skin 
Inspection: no rashes, lesions, or ulcerations 


Neurologic 
Crantal nerves: || - X! grossly intact 


Mental Status Exam 
Mood and affect: no depression, anxiety, or agitation 


Assessment 

Comments: add vs possible dyslexia - pt has more focus issues than dyslexic tendencies. recommend 
{ral of ritalin as precsribed. risks/benefits, side effects outlined with pt who verbalizes understanding. f/u 
when she retums from school In may, pt will advise how she ts doing In a few weeks. add survery and 
literature provided. 

face to face tIme with patient = 30 minutes 
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e@uy 240 61UU rds 
Genesis Family Health Center May 17, 2010 
3916 Stonegate Park St. Joseph, Ml 49085 Page 6 
289-428-8000 Fax: 289-428-2700 Chart Document 
Jossica E. ; §56-2277 
Female DO 1687-0470001 Ins: Whiripoo (Whiripool Corp) Gm: 
WH.BH.29 
Plan 
New Prescriptions/Refilis: 


METHYLPHENIDATE HCL 10 MG TABS (METHYLPHENIDATE HCL) 1 po g am x 4 days, then 1 po bid 
pr #60 x 0: Alan N. Smiy, MD (03/24/2009) 

YAZ 3-0.02 MG TABS (DROSPIRENONE-ETHINYL ESTRADIOL) ( tab dally #90 x 3: Alan N, Smiy, 
MD (03/24/2008) 


Updated Medication List: 

ALLEGRA-D 12 HOUR 60-120 MG TB12 (FEXOFENADINE-PSEUDOEPHEDRINE) 1 PO QAM 
ALBUTEROL SULFATE HFA 108 MCG/ACT AERS (ALBUTEROL SULFATE) 2 puffs q 6 hrs pm 

* GUARDASIL IMMUNIZATION X 3 This ncis for three guardasil immunizations at the scheduled times, 
MINOCYCLINE HCL 100 MG CAPS (MINOCYCLINE HCL) 1 po qd for acne 

YAZ 3-0.02 MG TASS (ODROSPIRENONE-ETHINYL ESTRADIOL) 1 tab daiiy 

RHINOCORT AQUA 32 MCG/ACT SUSP (BUDESONIDE (NASAL)) 2 sprays each nostril bid 
METHYLPHENIDATE HCL 10 MG TABS (METHYLPHENIDATE HCL) 1 po q am x 4 days, then 1 po bid 
pm 


Prescriptions: 
METHYLPHENIDATE HCL 10 MG TABS (METHYLPHENIDATE HCL) 1 po gq am x 4 days, then 1 po bid 
m #60 x0 
‘ Entered and Authorized by: Alan N, Smiy, MD 
Signed by: Alan N. Smiy, MO on 03/24/2008 
Method used: Print then Give to Patlent 
YAZ 3:0.02 MG TABS (DROSPIRENONE-ETHINYL ESTRADIOL) (1 tab daily #00 x 3 
Entered and Authorized by: Alan N. Smly, MD 
Signed by: Alan N. Smiy, MD on 03/24/2009 
Method used: Print then Give to Patent 


Motor Vehicle Accident 
Subjective 


immediately; 


Signed by Alan N. Smiy, MD on 03/24/2006 at 2:19 PM 
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LU 


1126191 5-368-431- 
ADD/ADHD Ver if leation For 


Office for Disability Services 


Office of Student Life 

150 Pomerene Hall 

1760 Neil Avenue 
Columbus, OH 43210-1297 


Phone (614) 292-3307 
Fax (614) 292-4190 
TDD (614) 292-0901 
www.ods.asu.edu 


ADD / ADHD Verification Form 


The Office for Disability Services (ODS) provides academic services and accommodations for 
students with diagnosed disabilities. The documentation provided regarding the disability 
diagnosis must demonstrate a disability covered under Section 504 of the Rehabilitation Act of 
1973 and Title I! of the Americans with Disabilities Act (ADA) of 1990, The ADA defines a 
disability as a physical or mental impairment that substantially limits one or more major life 
activities. In addition, in order for a student to be considered eligible to receive academic 
accommodations, the documentation must show functional limitations that impact the individual 
in the academic setting. 


ODS requires current and comprehensive documentation in order to determine appropriate 
services and accommodations. The outline below has been developed to assist the student in 
working with the treating or diagnosing healthcare professional(s) in obtaining the specific 
information necessary to evaluate eligibility for academic accommodations. 


A, The healthcare professional(s) conducting the assessment and/or making the diagnosis 
must be qualified to do so. These persons are generally trained, certified or licensed 
psychologists or members of a medical specialty. 


B. All parts of the form must be completed as thoroughly as possible. Inadequate 
information, incomplete answers and/or illegible handwriting will delay the eligibility review 
process by necessitating follow up contact for clarification. J¢ is recommended that this form be 
completed by typing the information into the editable PDF version of the form available on 


our website at ttp://ods.osu.edu/posts/documents/ADHD. pdf 


C. The healthcare provider should attach any reports which provide additional related 
information (e.g. psycho-educational testing, neuropsychological test results, etc.). Ifa 
comprehensive diagnostic report is available that provides the requested information, copies of 
that report can be submitted for documentation ae of this form. Please do not provide case 


D. After completing this form, sign it, complete the Healthcare Provider Information 
section on. the last puge-and. mail-or-fax-it-to us-at- the address-provided-in-our letterhead, cage ce 


The information you provide willo/ become part of the student’s educational records, but it will 
be kept in the student's file at ODS, where it wil] be held strictly confidential. This form may be 
released to the student at his/her request. In addition to the requested information, please attach 
any other information you think would be relevant to the student’s academic adjustment, 


If you have questions regarding this form, please call the ODS office at 614-292-3307, Thank 
you for your assistance. 
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STUDENT INFORMATION 
(Please Print Legibly or Type) 


Name (Last, First, Middle): soul. Jessicn, Erin 


Date of Birth: =| Last 4 Digits of SSN: | 


Status (check one): DXJcurrent student [transfer student {_]prospective student 
Local phone: ( y= - Cell phone: (264 )- 930 _- 300] 


Address (street, city, state aid zip code): J43% Old Farm Lowe 
St. dosevh MI 49085 
If OSU Student, OSU E-Mail address: TOWNS OM sal @OSU.EDU 


E-mail address: 


DIAGNOSTIC INFORMATION 
(Please Print Legibly or Type) 


Please provide responses to the following items by typing or writing in a iegible fashion. 
Mllegible forms will delay the documentation review process for the student. 


1, DSM-IV diagnosis: 


314.00 
Predominantly Inattentive 


Predominantly Hyperactive-Impulsive 
[_] 314,01 Combined type 
[_] 314.9 Not otherwise specified 


In addition to DSM-IV criteria, how did you arrive at your diagnosis? 


wo 


[_] Behavioral observations 
Ma -Developmental-history . des fa. cieSa 
|_| Rating scales 
Medical history ae 

- Structured-or unstructured. clinical-interview with the student 
[_] Interviews with other persons 
[_] Neuropsychological testing (dates of testing) 

(Please attach diagnostic report of testing) 

() Other (Please specify) 


3. Please state date of diagnosis: 3-14 -Fy 
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4, What is the severity of the condition? Please check one: 


(] mild &X) moderate [_] severe 
Explain severity: _— 
Comp hinsin, 4 5 
L Z 
State the following: 
a. date of first contact with student: 2-27-03 
b. date of last contact with student: 7-13-10 


5. Student’s History: 


a) ADHD History: Evidence of inattention and/or hyperactivity during childhood 
and presence of symploms prior to age seven. Provide information supporting the 
diagnosis obtained from the student/parents/and teachers. Indicate the ADHD 
symptoms that were present during early school years (e.g. daydreamer, spoke out 
of turn, unable to sit still, difficulty following directions, etc.) 


—- NO Hug fled Ly ids ae Lyd a4) Pia ae 
= Sha) MA 5c OY TEWNANYA. 
DECLEASCIP SaaS SEED 


b) Psychosocial History: Provide relevant information obtained from the 
student/parent(s)/puardian(s) regarding the student’s psychosocial history (e.g. 
often engaged in verbal or physical confrontation, history of not sustaining 
relationships, history of employment difficulties, history of educational 
difficulties, history of risk-taking or dangerous activities, history of impulsive 


~~. behaviors; secial-inappropriaténess; history 6f psychological-treatment, ete} ———-—- —- 


on a 
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c) Pharmacological History: Provide relevant pharmacological history including 
an explanation of the extent to which the medication has mitigated the symptoms 
of the disorder in the past. Also include any current medication(s) that the 
student’s currently prescribed including dosage, frequency of use, the adverse side 
effects, and the effectiveness of the medication. 


Copnens ners. Aan Zong » bed = 
fe Me? . Ne Arpaare lors be) 


d) Educational History: Provide a history of the use of any educational 
accommodations and services related to this disability. 


NONE Kring) TO CATE — 


6, Student’s Current Specific Symptoms 
Please check all ADHD symptonis listed in thé DSM-IV that the student currently exhibits; — 


Inattention: 
[_] often fails to give close attention to details or makes careless mistakes in 
schoolwork, work or other activities. 
ui oftén has difficulty sustaining attention in tasks or play activities. 
_LJ_often does not seem to-listen when spoken todirectly, S se. 
[_] often does not follow through on instructions and details to finish schoolwork, 
chores, or.duties in the. workplace (eh due to. g oppositional behavior or failure. to 
-understand-instractions); ~ 2 : , men 
often has difficulty organizing tasks and activities. 
often avoids, dislikes, or is reluctant to engage in tasks (such as schoolwork or 
homework) that require sustained mental effort. 
[_] often loses things necessary for tasks or activities (¢.g. school assignments, pencils, 
books, tools, etc.) 
is often easily distracted by extraneous stimuli, 
often forgetful in daily activities. 
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Hyperactivity: N Ar 


[_] often fidgets with hands or feet or squirms in seat 
often leaves (or greatly feels the need to leave) seat in classroom or in other 

situations in which remaining seated is expected. 
(_] often runs about or climbs excessively in situations in which it is inappropriate (in 
“Ad OlESCEHIS OF BUUITS, TAY Le Timlted te SUbjCELIVE LERliigS OF FESessEss 
[_] often has difficulty. playing or engaging in leisure activities that_are. more sedate. 
(_] is often “on the go” or often acts as if “driven by a motor”, 
(1) often talks excessively, 


Impulsivity 
[_] often blurts out answers before questions have been completed 
[_] often has difficulty awaiting turn 
often interrupts or intrudes on others (e.g. butts into conversations or games). 


7, State the student’s functional limitations based on the ADHD diagnosis, specifically in a 
classroom or educational setting. 


nie Net Abdiera) Arne Allpfed fs 


8. State specific recommendations regarding academic accommodations for this student; ~ -- ~ 
_---——__—-—-----and-a-rationale-as-te-why-these-aceommodations/services-are-warranted-based_upon-the--—_——H— - 


student’s functional limitations. Indicate why the accommodations are necessary (e.g. if 
a note taker is suggested, state the reasons for this request related to the student’s 
diagnosis). 
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9. If current treatments (e.g. medications, counseling, etc.) are successful, state the reasons 
why the above academic adjustments/accommodations/services are necessary. Please be 
specific. 


HEALTHCARE PROVIDER INFORMATION 


(Please sign & date below and fill in all other fields completely using PRINT or TYPE) 


Provider Signature: Ang Von Date: Wi3/0 


Provider Name (Print): 


Title; 
License or Certification #: Hdol> 136L9 MA (CHG Ad 
Adress. 
eee aan er PLC 
. SMIY, 
Phone Number: ( )- - NN a PARK 
ST. JOSEPH, MICHIGAN 40086 
PH: 269-429-80 


FAX Number: ( )- - 


Important: After documentation is reviewed, ODS will send an email notification to the 
students OSU email account, (e.g. miller.6789@osu.edu), acknowledging receipt of 
documentation and the eligibility status. Prospective students that do not yet have an OSU 
email account will be notified via paper letter sent to their home address. 
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EXHIBIT 22 


Case: 20-1058 Document: 14-2 Page:920 Date Filed: 02/07/2020 


MCAT Score Report 


Name JESSICA ERIN RAMSAY AAMC ID 13215693 
Verification Code CYE7-PLI7-VHW4-DX8H Date of Birth biameaeeddaiea 


URL * https://apps.aamc.org/score-reporting-web/#/report/verify 
* This report will no longer be able to be verified after 03/13/2017 


In order to verify these scores, you will be directed to create a user name and password. When visiting this page, select "Register for an AAMC 
Account" to begin this process. 


MCAT Scores 
For exams taken after January 31, 2015 
No Scores Available 


MCAT Scores 
For exams taken before January 31, 2015 
MCAT Total Physical Sciences Verbal Reasoning Writing Sample Biological Sciences 
Percentile Percentile Percentile Percentile Percentile 
Total Confidence Rank of Rank of Rank of Rank of Rank of 
Exam Date Score Band? Score2 Score Score 2 Score Score 2 Score Score 2 Score Score? 
04/09/2011 30M 28 to 32 79% 10 79% 09 67% M 31% 11 88% 


Notes 


éThe percentile ranks of scores are the percentages of lest (akers who received the same scores or tower scores The percentile ranks are besed o 


Copyright A©1995-2015 | Association of American Medical Colleges 


RAMSAY 1-0024 


EX 22-1 


Case: 20-1058 Document: 14-2 Page: 921 Date Filed: 02/07/2020 
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AUN 


: are §-366-431-4 
Charles Livingston, M.a. ~Ivingsten, C. 8/22/14-Ev Licensed Masters Social Worker 
Limited Liccnsed Psychologist 
TO: Dr. Ziemkowski, M.0. @ WMED 
RE: dessica Ramsay, DOB foal age 24 
DATE: September 22, 2014 


An evaluation was requested due to “tired...stressed...always more to do.../ don’t think in words...self- 
corrected a lot...slow reader...comprehension okay...lowered grades do not show my knowledge....” Far 
the purpose of this evaluation, there was a diagnostic interview, psychological testing of intellectual 
ability plus academic achievement in reading, and a follow-up consultation with Jessle. Based on the 
results, the conclusions and recommendations are as follows: 


DIAGNOSTIC IMPRESSION: ADHD, inattentive type, severe, 314.00, see #4 below 


1. At the time of the interview, Jessie recalled gaod grades unti| 4th grade when difficulty with reading 
and writing plus headaches and eye fatigue led to various testing in elementary and middle school. She 
indicated that an ophthalmological exam identified poor focus. She stated that untimed tests in the 
classroom resulted in better achievement. As an undergraduate, she was diagnosed with ADHD and 
Dyslexia by her primary care physician. She has used various accommodations and adaptations 
including distraction-reduced testing milieus, extra time for tests, an e-reader, highlighters, colored 
pencils, and ear plugs, She has used prescribed medication, currently Adderall 40 mg. TR in the AM plus 
20 mg. in the PM. Finally, she indicated that she has always loved learning and has developed strong 
motivation and self-discipline. 
2. On measures of intellectual ability, there was a broad range In the results, compared to other people 
of a similar age. Composite scores for verbal comprehension and perceptual (non-verbal) reasoning 
were both at the 96"" percentile. Strengths Included abstract verbal reasoning, practical comprehension, 
visuospatial reasoning, and long-term memory. The composite score for working memory, attention, 
and concentration was at the 63” percentile. The composite score for processing speed was at the 10" 
percentile. Individuals with similar scores spend so much time and energy in basic data entry tasks, so 
to speak, that there is little left for higher order fluid reasoning and synthesizing. Jessie’s exceptionally 
bright reasoning abilities and long-term memory stand in contrast ta relatively low attention and 
concentration and very low processing speed. Her native intelligence has been some compensation for 
low abilities in the identified areas. 
3, On measures of academic achievement, Jessie's reading comprehension was above average. (In the 
case of this subtest, the norms currently available extend to age 20.) ; 
4, The biographical information and objective test results support the diagnosis, At the follow-up 
consultation, Jessie demonstrated her awareness of adaptive software and technological tools, such as 
Kurzweil 3000 software, smart pens, and Liveseribe pens. Active use of all three modalities (visual, 
audio, manipulative) in studying could be emphasized. She was also encouraged to consider using many 
short study periods that respect her particular profile of abilities, At the discretion of WMED, the 
familiar accommodations of distraction-free testing milieus, paper testing materials, extended time, and 
| audio recordings could be considered. Finally, it can be noted that throughout the evaluation Jessie 
showed a good tolerance for frustration, good motivation, and the effective use of humor for stress. 


Ce: Jessica Ramsay 


The Marlborough, Suite 41C 
Licensed Masters Social Worker 


471 W. South Street 
Limited Licensed Psychologist Kalamazoo, MJ 49007 


Charles Livingston, Ma. 4 D8 Y Telephone: 269.226.2623 
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A 


1107650 5-366-431-4 
Addendum or Report of 9/2 


Charles Livingston, ma, Licensed Masters Social Worker 
Limited Licensed Psychologist 


ADDENOUM OR REPORT OF SEPTEMBER 22, 2014 


REGARDING JESSICA RAMSAY 


SEPTEMBER 02,2016 


pea necro Bann ns re Sona nccenneceenareGusrerbeuabarer beeen assepecenarsenn Li SeM MER] Se 


This addendum addresses a request for more information for the purpose of testing 
accommodations as requested by USMLE and NBME. 


1. In response to Item 3, i.e. “Documentation necessary to substantiate ADHD....”, a review of 
written medical records indicates difficulties with focus and headaches as early as age five. In 
second grade, accommodations included a secluded testing area and the use of an alphabet 
board to enhance letter identification. Migraines were diagnosed in third grade and led to daily 
prophylactic medication and adaptive eyewear. At age seven, notes from optometrist Dr. 
Tanquay, indicate “she showed substantial deficits in the areas of visual-spatial relationships 
and visual discrimination.,.was also lacking in verbal memory.” Notes from the chart of Dr. 
Allan Smiy, MD, from 03-24-09 state “focus issues at school and outside of same...takes a lot of 
concentration to read...always a slow reader...college stress is making her switch letters around 
a bit... ADHD with possible Dyslexia.” A review of written records from the Ohio State 
University Office of Disability Services dated 08-16-10 endorses a diagnosis of ADHD, 
inattentive type, 314.00 and recommends additional time for all exams and a distraction- 
reduced space, A review of written records dated 08-29-90 from the Western Michigan 
University Homer Stryker MD School of Medicine indicates “you will be allowed up to 1.5X time 
for completing your write-ups after clinical OSCE’s,” In addition, written records from the 
medical school approve the following accommodations for written exams: Kurtzweil 3000, 2X 
test time, separate room for tests and studying, use of extra scrap paper, plus colored 
pencils/nighlighters, and paper tests when available. 


2. Inresponse to Item 4, i.e. “Relevant Assessment Batteries,” the results on measures of 
intellectual ability cited in Item 2 on the report of September 22, 2014 were taken from the 
WAIS-IV, both standard and supplemental subtests. The results on measures of academic 
achievement cited in Item 3 on the report of September 22, 2014 were taken from the WIAT. 


3, The diagnosis of ADHD, predominantly inattentive, severe, 314.00 is supported by the 
written records, self-report, and objective test results. There has been a persistent pattern of 
careless mistakes in daily activities and schoolwork, difficulty sustalning attention in tasks and 
academics, lapses in focus when spoken to directly, incomplete follow-through on instructions 
and tasks of daily living, being easily sidetracked, struggling to meet deadlines, trouble keeping 
materials and belongings in order, avoiding reading and writing tasks requiring sustained 
mental effort, losing things, and being easily distracted by extraneous stimuli. The symptoms 
are not better described or indicated by a neurotic or psychotic disorder or substance abuse. 
There is historical information that suggests a likelihood of dyslexia. 


Charles Livingston, M.A. Telephone: 269.226.2623 


The Marlborongh, Suite 41C 
471 W, South Street 
Kalamazoo, MI 49007 


Licensed Masters Social Worker 
Limited Licensed Psychologist 
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4, The recommendations of 09-22-14 plus the additional record review clearly show 
distractibility, difficulties in sequencing, and significantly lowered processing speed (10° 
percentile rank). Therefore, accommodations that address these features should include but 
are not limited to 2X testing time in a distraction-free space, extra scrap paper, colored 
markers, and food to take with prescribed medications during testing. Extra testing time 
follows from the lowered processing speed. A distraction-free space addresses the marked 
tendency to be easily sidetracked. Extra scrap paper and colored markers are visual and motor 
modalities that allow for the full expression of excellent perceptual reasoning (96" percentile). 
Finally, foad with the prescribed medications is simply following the Dr.’s treatment 
recommendations. 


Respectfully, 
cnt Me ¢—2~-| b 


Charles Livingston, M.A. 


EX 23-3 


Case: 20-1058 Document: 14-2 Page:925 Date Filed: 02/07/2020 


ivi Licensed Masters Social Worker 
rles Livingston, M.A. : ; 
pa : : Limited Licensed Psychologist 


RESUME 


CREDENTIALS LICENSED MASTERS SOCIAL WORKER 46801065088 
LIMITED LICENSED PSYCHOLOGIST #6301005851 


EDUCATION M.A. WESTERN MICHIGAN UNIVERSITY, 1983 
B.A. KALAMAZOO COLLEGE/WESTERN MICHIGAN UNIVERSITY, 1972 


EXPERIENCE CLINICAL SOCIAL WORKER/PSYCHOLOGIST 

* Pravide psychological evaluations pertaining to attention/learning 
problems, disability, developmental delays, substance abuse, 
social maturity, child custody, pre-sentencing, parenting, 
psychosis, and psychopathology 

e Provide counseling for children, adolescents, adults, families, and 
couples 

e Conduct group therapy, consultations, public presentations, 
training, and education 

e Private practitioner 1986-present, public clinic 1983-1986, 
internship 1982-1983, residential treatment 1972-1973, inpatient 
psychiatric hospital 1970 and 1983 


COLLEGE TEACHING 
e Kalamazoo College: General Psychology, Adolescent 
Development, Personality Theory; 2006-2010 
¢ Kalamazoo Valley Community College: Introduction to 
Psychology, Developmental Psychology, Abnormal Psychology, 
Families in Transition Seminars; 1999-present 


MEMBERSHIPS American Psychological Association, 1987-1998 
Western Michigan Psychological Association, 1981-1996 
Ethics Chairperson, 1990-1996 
Michigan Association of Professional Psychologists, 1998-2000 
Omicron Delta Kappa~honorary fraternity for academic excellence 
Phi Lambda~—~Kslamazoo College social/service society 
Michigan Dynamometer Association, 1990-present 


VOLUNTEER Girl Scouts, AYSO Soccer, Chamber of Commerce, Public and Private 
| Schools, Girls on the Run 


J 


7 7 : Telephone: 269.226.2623 
Charles Livingston, M.A. The Marlborough, Suite 41C 
Licensed Masters Social] Worker 471 W, South Street 
Lintited Licensed Psychologist Kalamazoo, MI 49007 
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Record Form 


Summary 


Teacher Examiner 


Referral Source J2E1 A bea ows ss\s-4 A 


Reason for Referral 
arate ert 2s 5 


Behavioral Observai py 


Nxta, awicinnew ateel es 
Raw Scores care 
Basic Reading Be 18 (TRS a 


Mathematics Reasoning 
Spelling 

Reins Comper 
Numerics! Operations Ay 


Listening Comprehension 


Oral Expression 


Written Expression 


osites 


Standard Score 


Confidence 
Interval 


= comp 


(THE PSYCHOLOGICAL CORPORATION" 
Harcourt Brace & Company 
———$———$ AN ANTONIO 

7+ Bopeone “fle « Mapes cael ark Chitege « San fh erence + Artenis + Dalles 

+ Diego « Pulledelphla « Avie + Forr Worth + Yortoero + Londons 
copyright © 1992 by The Psychological Corporation 
ininduedlzotion edition copyright © (990 by The Psychological Comparation 
\Il rights reserved, Printed in the United States of America. (09-972076 
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National Board of Medical Examiners 


Customized Examination 
Performance Profile 


School: 023070 - Western Michigan U Homer Stryker MD SOM 
Examination Name: NBME CAS 1 M114 


Test Date: 12/19/2014 


ID: 1164440 
Name: RAMSAY, JESSICA ERIN Total Test Scaled Score: 70 
Scaling Group: 12/18/2014 Total Test Percent Correct Score: 74 


NBME customized examinations provide medical schools with a tool for measuring students' understanding of a 
series of content areas defined by each school. Your total test scaled and percent correct scores on this customized 
examination appear above. Total test scaled scores are scaled to have a mean of 70 and a standard deviation of 8 
for the scaling group of examinees selected by your school. The total test percent correct score represents the 
percentage of items answered correctly on the examination and has been rounded to the nearest whole number. 


The performance profile on the following page is provided to aid in self-assessment. It summarizes your 
performance onthe total test and in the content areas defined by your school. The vertical line in the center of the 
profile indicates the average level of performance in each content area for the scaling group of examinees selected 
by your school that completed this customized assessment. Areas of relative strength and weakness are indicated 
by the positioning of the performance bands. The width of each band reflects the precision of measurement for the 
associated content area;narrower bands indicate greater precision. An asterisk at either end of the performance 
band indicates that your performance band extends beyond the displayed portion of the scale. Small differences in 
relative position of bands should not be overinterpreted. If two bands overlap, performance in the associated 
content areas should be interpreted as similar. Please note that items may contribute to the calculation of scores in 
more than one content area. As a consequence, caution should be used when interpreting differences in 
performance across content areas. 


The total test scaled score and this performance profile should not be compared to those from other NBME 
examinations. The scaling group that your school selected for this administration can be compared to other 
administrations if this same exam that used the same scaling group. 


RAMSAY1-0025 


NBME® 12/22/2014 
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ae % National Board of Medical Examiners 
= (oF) NBME Customized Examination 


= Performance Profile 


School: 023070 - Western Michigan U Homer Stryker MD SOM 
Examination Name: NBME CAS 1 M114 


Test Date: 12/19/2014 


ID: 1164440 
Name: RAMSAY, JESSICA ERIN Total Test Scaled Score: 70 
Scaling Group: 12/18/2014 Total Test Percent Correct Score: 74 
Lower Average Higher 
Performance r e 
Total Test 
Biochemistry 
Cell biology 
Physiology 
Genetics 
Pharmacology 
Histology 
Hist/Path/Embr 
General Principles 
RAMSAY1-0026 
NBME® 12/22/2014 
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National Board of Medical Examiners 


Customized Examination 
Performance Profile 


School: 023070 - Western Michigan U Homer Stryker MD SOM 
Examination Name: NBME CAS2 Organ 201516 M2 


Test Date: 06/22/2015 


ID: 1164440 
Name: RAMSAY, JESSICA ERIN Total Test Scaled Score: 67 
Scaling Group: 06/22/2015 Total Test Percent Correct Score: 66 


NBME customized examinations provide medical schools with a tool for measuring students’ understanding of a 
series of content areas defined by each school. Your total test scaled and percent correct scores on this customized 
examination appear above. Total test scaled scores are scaled to have a mean of 70 and a standard deviation of 8 
for the scaling group of examinees selected by your school. The total test percent correct score represents the 
percentage of items answered correctly on the examination and has been rounded to the nearest whole number. 


The performance profile on the following page is provided to aid in self-assessment. It summarizes your 
performance onthe total test and in the content areas defined by your school. The vertical line in the center of the 
profile indicates the average level of performance in each content area for the scaling group of examinees selected 
by your school that completed this customized assessment. Areas of relative strength and weakness are indicated 
by the positioning of the performance bands. The width of each band reflects the precision of measurement for the 
associated content area;narrower bands indicate greater precision. An asterisk at either end of the performance 
band indicates that your performance band extends beyond the displayed portion of the scale. Small differences in 
relative position of bands should not be overinterpreted. If two bands overlap, performance in the associated 
content areas should be interpreted as similar. Please note that items may contribute to the calculation of scores in 
more than one content area. As a consequence, caution should be used when interpreting differences in 
performance across content areas. 


The total test scaled score and this performance profile should not be compared to those from other NBME 


examinations. The scaling group that your school selected for this administration can be compared to other 
administrations if this same exam that used the same scaling group. 
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ey) NBME Customized Examination 
Performance Profile 


School: 023070 - Western Michigan U Homer Stryker MD SOM 
Examination Name: NBME CAS2 Organ 201516 M2 


Test Date: 06/22/2015 


ID: 1164440 
Name: RAMSAY, JESSICA ERIN Total Test Scaled Score: 67 
Scaling Group: 06/22/2015 Total Test Percent Correct Score: 66 


Lower Average Higher 
Perfo ° Performa 2 


Total Test 
Biochemistry 
Cardiovascular 

Cell biology 

General pathology 
General Principles 
Gross anatomy 
Hematopoietic/lymphoreticular 
Histology 
Immunology 
Microbiology 
Musculoskeletal 
Pharmacology 
Physiology 

System pathology 
MSK/Gross Anatomy 
Path/Hist 
Biochem/Cell/Resp 


Hema/Immu 


RAMSAY1-0028 


NBME® 06/24/2015 
EX 24-4 


Case: 20-1058 Document: 14-2 Page:933 Date Filed: 02/07/2020 


National Board of Medical Examiners 


Customized Examination 
Performance Profile 


School: 023070 - Western Michigan U Homer Stryker MD SOM 
Examination Name: 201516 M2 CAS3 


Test Date: 01/04/2016 


ID: 1164440 
Name: RAMSAY, JESSICA ERIN Total Test Scaled Score: 69 
Scaling Group: 01/04/2016 Total Test Percent Correct Score: 70 


NBME customized examinations provide medical schools with a tool for measuring students’ understanding of a 
series of content areas defined by each school. Your total test scaled and percent correct scores on this customized 
examination appear above. Total test scaled scores are scaled to have a mean of 70 and a standard deviation of 8 
for the scaling group of examinees selected by your school. The total test percent correct score represents the 
percentage of items answered correctly on the examination and has been rounded to the nearest whole number. 


The performance profile on the following page is provided to aid in self-assessment. It summarizes your 
performance onthe total test and in the content areas defined by your school. The vertical line in the center of the 
profile indicates the average level of performance in each content area for the scaling group of examinees selected 
by your school that completed this customized assessment. Areas of relative strength and weakness are indicated 
by the positioning of the performance bands. The width of each band reflects the precision of measurement for the 
associated content area;narrower bands indicate greater precision. An asterisk at either end of the performance 
band indicates that your performance band extends beyond the displayed portion of the scale. Small differences in 
relative position of bands should not be overinterpreted. If two bands overlap, performance in the associated 
content areas should be interpreted as similar. Please note that items may contribute to the calculation of scores in 
more than one content area. As a consequence, caution should be used when interpreting differences in 
performance across content areas. 


The total test scaled score and this performance profile should not be compared to those from other NBME 


examinations. The scaling group that your school selected for this administration can be compared to other 
administrations if this same exam that used the same scaling group. 


RAMSAY1-0029 


NBME® 01/06/2016 
EX 24-5 


Case: 20-1058 Document: 14-2 Page:934 Date Filed: 02/07/2020 


(@) NBME National Board of Medical Examiners 
cy, Customized Examination 


Performance Profile 


School: 023070 - Western Michigan U Homer Stryker MD SOM 
Examination Name: 201516 M2 CAS3 


Test Date: 01/04/2016 


ID: 1164440 
Name: RAMSAY, JESSICA ERIN Total Test Scaled Score: 69 
Scaling Group: 01/04/2016 Total Test Percent Correct Score: 70 


Lower Average Higher 
Perro 3 e ITO a3 z Perfo rma 


Total Test 
Endocrine 
Gastrointestinal 
General Principles 
Gross anatomy 
Histology 
Microbiology 
Pharmacology 
Physiology 

Renal 
Reproductive 
Respiratory 
System pathology 


RAMSAY1-0030 


NBME® 01/06/2016 
EX 24-6 


Date Filed: 02/07/2020 


Page: 935 


Document: 14-2 


Case: 20-1058 


National Board of Medical Examiners® 


NBME® Comprehensive Basic Science Self-Assessment (CBSSA) 
Performance Profile 
Name: Jessica Ramsay Test Date: 4/5/2016 
Assessment Score: 310 


PERFORMANCE PROFILE 


Lower Borderline Higher 
Performance Performance Performance 


Behay Health & Nerv Sys/Special Senses 
Behavioral Sciences 
Biochemistry 


Cardiovascular System 


General Principles of Foundational Science 
Gross Anatomy & Embryology 


Histology & Cell Biology 
Microbiology & immunology 
Muitisystem Processes & Disorders 
Musculoskeletal/Skin/Connective 


Reproductive System 
Respiratory System 


The material presented in this self-assessment is provided by the National Board of Medical Examiners (NBME®) for educational purposes only. The CBSSA is not intended to predict a 
participant’s performance on USMLE®. Rather, the CBSSA is designed to serve as a tool to determine areas of relative strength and weakness in the basic sciences. 


The score you received, indicated above in the top right hand corner, ranges from 10 to 800. It is scaled to have a mean of 500 and a standard deviation of 100 in a reference group of 
USMLE Step 1 first-takers from accredited U.S. medical schools. 


The Performance Profile is provided to aid in self-assessment. The shaded region defines a borderline level of performance for each content area. Performance bands indicate areas of 
relative strength and weakness. Some bands are wider than others. The width of a performance band reflects the precision of measurement: narrower bands indicate greater precision. 
An asterisk indicates that your performance band extends beyond the displayed portion of the scale. Small differences in the location of bands should not be over-interpreted. If two 
bands overlap, performance in the associated areas should be interpreted as similar. Because CBSSA is designed to be integrative, many items contribute to more than one content 
area. Thus, caution should be used when interpreting differences in performance across content areas. While not all content areas are included in every form, overall content coverage 
is comparable in the various forms of CBSSA. 


Additional information concerning the topics covered in each content area can be found in the USMLE Step 1 Content Description and Sample Test Materials (www.usmle.org). 


RAMSAY1-0031 


EX 24-7 


Date Filed: 02/07/2020 


Page: 936 


Document: 14-2 


Case: 20-1058 


National Board of Medical Examiners® 


Self-Assessment Services 


Score Interpretation Guide 
NBME® Comprehensive Basic Science Self-Assessment (CBSSA) 


This guide will help you interpret the Assessment Score you received on your CBSSA Performance Profile. While the CBSSA is provided by the NBME for educational purposes only 
and is not intended to predict performance on Step 1, NBME research demonstrates that under certain circumstances there is a moderate relationship between performance on CBSSA 


and subsequent Step 1[1][2]. 


Step 1 scores are reported on a three-digit scale with a mean ranging from 220 to 230 and a standard deviation of approximately 20. CBSSA scores are scaled to have a mean of 500 
and a standard deviation of 100. Both means are based on the performance of USMLE Step 1 first-time examinees from accredited US medical schools. The following information is 
provided in response to user requests to “translate” the CBSSA score scale to the USMLE score scale. The NBME does not warrant that any individual performance on CBSSA will 
predict performance on USMLE Step 1 and cautions users of CBSSA against making any predictive inferences. 


In the following table, locate your CBSSA score and find the approximate corresponding Step 1 score in the adjacent column. (For example, if your CBSSA score is 390, it approximates 
a Step 1 three-digit score of 205.) 


The level of proficiency required to pass USMLE Step examinations is reviewed periodically and may be adjusted at any time. Visit the USMLE website at www.usmle.org for the most 
current information about the level of proficiency required to pass Step 1. 


RAMSAY1-0032 


EX 24-8 


Date Filed: 02/07/2020 


Page: 937 


Document: 14-2 


Case: 20-1058 


January 2014 


CBSSA Score 


800 
790 
780 
770 
760 
750 
740 
730 
720 
710 
700 
690 
680 
670 
660 
650 
640 
630 
620 
610 
600 
590 
580 
570 
560 
550 
540 
530 
520 
510 
500 
490 
480 
470 
460 
450 
440 
430 
420 
410 


Approximate 
Step 1 
Three-Digit Score 
292 
290 
288 
286 
283 
281 
279 
277 
275 
273 
271 
269 
266 
264 
262 
260 
258 
256 
254 
251 
249 
247 
2456 
243 
241 
239 
237 
234 
232 
230 
228 
226 
224 
222 
220 
217 
215 
213 
211 
209 


CBSSA Score 


EX 24-9 


400 
390 
380 
370 
360 
350 
340 
330 
320 
310 
300 
290 
280 
270 
260 
250 
240 
230 
220 
210 
200 
190 
180 
170 
160 
150 
140 
130 
120 
110 
100 
90 
80 
70 
60 
50 
40 
30 
20 
10 


Approximate 
Step 1 
Three-Digit Score 
207 
205 
202 
200 
198 
196 
194 
192 
190 
188 
185 
183 
181 
179 
177 
175 
173 
170 
168 
166 
164 
162 
160 
158 
156 
153 
151 
149 
147 
145 
143 
141 
139 
136 
134 
132 
130 
128 
126 
< 126 


RAMSAY1-0033 


Date Filed: 02/07/2020 


Page: 938 


Document: 14-2 


Case: 20-1058 


Medicine, 85(10):S98-S101, October 2010 


EX 24-10 


RAMSAY1-0034 


Date Filed: 02/07/2020 


Page: 939 


Document: 14-2 


Case: 20-1058 


National Board of Medical Examiners® 


NBME® Comprehensive Basic Science Self-Assessment (CBSSA) 


Longitudinal Performance Profile 
History of Performance Across Multiple Completed Tests 
Name: Jessica Ramsay Report Date: 4/6/2016 


The material presented in this report is provided by the National Board of Medical Examiners (NBME®) for educational purposes only. The CBSSA is not intended to predict a 
participant’s performance on USMLE. The CBSSA is designed to serve as a tool to determine areas of relative strength and weakness in the basic sciences. This report provides a 
history of your performance on the last six assessments you have completed, along with test date and timing information. The test date corresponds to the date you completed each 
assessment. The Assessment Score that you received on each completed test as indicated in the table above, ranges from 10 to 800. It is scaled to have a mean of 500 and a standard 
deviation of 100 in a reference group of USMLE Step 1 first-takers from accredited U.S. medical schools. A score interpretation guide has been included at the end of this report to help 
you interpret your Assessment Scores. 


The graphical performance profiles are provided to aid in self-assessment and are a compilation of profiles for up to the six most recently completed assessments started on or after 
March 2, 2016*. The performance profile graphs provide an indicator of your performance across multiple completed assessments for each content area. The shaded region defines a 
borderline level of performance for each content area. Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a 
performance band reflects the precision of measurement: narrower bands indicate greater precision. A row of asterisks indicate that your performance band extends beyond the 
displayed portion of the scale. Small differences in the location of bands should not be over-interpreted. If two bands overlap, performance should be interpreted as similar. Because the 
CBSSA is designed to be integrative, many items contribute to more than one content area. Thus, caution should be used when interpreting differences in performance across content 
areas. While not all content areas are included in every form, overall content coverage is comparable in the various forms of CBSSA. 


Additional information concerning the topics covered in each content area can be found in the Sfep 1 Content Description and Sample Test Materials (www.usmle.org). 


*BSCSA exams started on or after March 2, 2016 cannot be longitudinally compared against those started before March 2, 2016. 


RAMSAY1-0035 


EX 24-11 


Date Filed: 02/07/2020 


Page: 940 


Document: 14-2 


Case: 20-1058 


National Board of Medical Examiners® 


NBME® Comprehensive Basic Science Self-Assessment (CBSSA) 


Longitudinal Performance Profile 
History of Performance Profiles Across Multiple Completed Tests 
Name: Jessica Ramsay 


Report Date: 4/6/2016 


__ 


Behav Health & Nerv Sys/Special Senses Behavioral Sciences Biochemistry 


Cardiovascular System Gross Anatomy & Embryology 


EX 24-12 


RAMSAY1-0036 


Date Filed: 02/07/2020 


Document: 14-2 Page: 941 


Case: 20-1058 


= Histology & Cell Biology 


Musculoskeletal/SkiniConnective 


— 


- Physiology 


— 


Microbiology & Immunology 


Pathology 


_— 


Reproductive System 


= 


EX 24-13 


Muitisystem Processes & Disorders 


| _MusculoskeletalSkiniconnective [| ...|_.__—s Pathology =sss—“‘(‘(cséUDé*d#s3}€2U2UUOPharmacologyy—— 


Respiratory System 


RAMSAY1-0037 


Date Filed: 02/07/2020 


Page: 942 


Document: 14-2 


Case: 20-1058 


National Board of Medical Examiners® 


Self-Assessment Services 


Score Interpretation Guide 
NBME® Comprehensive Basic Science Self-Assessment (CBSSA) 


This guide will help you interpret the Assessment Score you received on your CBSSA Performance Profile. While the CBSSA is provided by the NBME for educational purposes only 
and is not intended to predict performance on Step 1, NBME research demonstrates that under certain circumstances there is a moderate relationship between performance on CBSSA 


and subsequent Step 111121. 


Step 1 scores are reported on a three-digit scale with a mean ranging from 220 to 230 and a standard deviation of approximately 20. CBSSA scores are scaled to have a mean of 500 
and a standard deviation of 100. Both means are based on the performance of USMLE Step 1 first-time examinees from accredited US medical schools. The following information is 
provided in response to user requests to “translate” the CBSSA score scale to the USMLE score scale. The NBME does not warrant that any individual performance on CBSSA will 
predict performance on USMLE Step 1 and cautions users of CBSSA against making any predictive inferences. 


In the following table, locate your CBSSA score and find the approximate corresponding Step 1 score in the adjacent column. (For example, if your CBSSA score is 390, it approximates 
a Step 1 three-digit score of 205.) 


The level of proficiency required to pass USMLE Step examinations is reviewed periodically and may be adjusted at any time. Visit the USMLE website at www.usmle.org for the most 
current information about the level of proficiency required to pass Step 1. 


RAMSAY1-0038 


EX 24-14 


Date Filed: 02/07/2020 
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Document: 14-2 


Case: 20-1058 


January 2014 


CBSSA Score 


800 
790 
780 
770 
760 
750 
740 
730 
720 
710 
700 
690 
680 
670 
660 
650 
640 
630 
620 
610 
600 
590 
580 
570 
560 
550 
540 
530 
520 
510 
500 
490 
480 
470 
460 
450 
440 
430 
420 
410 


Approximate 


Step 1 CBSSA Score 
Three-Digit Score 
292 400 
290 390 
288 380 
286 370 
283 360 
281 350 
279 340 
277 330 
275 320 
273 310 
271 300 
269 290 
266 280 
264 270 
262 260 
260 250 
258 240 
256 230 
254 220 
251 210 
249 200 
247 190 
245 180 
243 170 
241 160 
239 150 
237 140 
234 130 
232 120 
230 110 
228 100 
226 90 
224 80 
222 70 
220 60 
217 50 
215 40 
213 30 
211 20 
209 10 


EX 24-15 


Approximate 
Step 1 
Three-Digit Score 


207 
205 
202 
200 
198 
196 
194 
192 
190 
188 
185 
183 
181 
179 
177 
175 
173 
170 
168 
166 
164 
162 
160 
158 
156 
153 
151 
149 
147 
145 
143 
141 
139 
136 
134 
132 
130 
128 
126 
< 126 


RAMSAY1-0039 


Date Filed: 02/07/2020 


Document: 14-2 Page: 944 


Case: 20-1058 


Supplement 2004 


[2] Relationship Between Performance on the NBME Comprehensive Basic Sciences Self-Assessment and USMLE Step 1 for U.S. and Canadian Medical School Students. Academic 
Medicine. 85(10):S98-S101, October 2010. 
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Case: 20-1058 Document: 14-2 Page:948 Date Filed: 02/07/2020 


(em) -) NBME National Board of Medical Examiners 
Subject Examination Program 


Score Interpretation Guide for Examinees 


Surgery Examination 


The enclosed performance report lists your subject examination score and provides a performance profile to aid in 
self-assessment. NBME® subject examinations provide medical schools with a tool for measuring examinees' 

understanding of the clinical sciences. Questions on the examinations were written and reviewed by national test 
committees preparing material for Step 2 Clinical Knowledge (CK) of the United States Medical Licensing Examination®, 
Prior to publication, test forms are reviewed by a panel of course directors representing the content of each examination. 
While these examinations are designed to be broadly appropriate as part of overall examinee assessment, since course 
objectives vary across schools, the congruence between subject examination content and course objectives should be 
considered when interpreting test scores, 


Subject Examination Scores 


The subject examination score is an equated percent correct score that represents mastery of the content domain 
assessed by the examination. It is calculated as a percentage of items in the total content domain that would be answered 
correctly based on an examinee's proficiency level on the test. The subject examination scores are equated across test 
administrations and are statistically adjusted for variations in test form difficulty, Consequently, these scores can be used 
to compare and track school and examinee performance over time. 


The subject examination scores are placed on a classic percent correct metric to ease interpretation and use. This scale 
provides a useful tool for comparing your performance with that of a nationally representative group taking this 
examination as an end-of-clerkship assessment. For recent administrations, the mean and standard deviation for 
first-time examinees from LCME-accredited U.S. and Canadian medical schools were approximately 73 and 8, 
respectively. 


Please note that these scores cannot be compared to scores reported prior to August 2015 because they were on a 
different score scale. 


Precision of Scores 


Measurement error is present on all tests, and the standard error of measurement (SEM) provides an index of the 
(im)precision of scores. The SEM indicates how far the score you earn on the examination is likely to stray from your “true 
proficiency level. The SEM is approximately 4 for this examination. 


Using the SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated 
testing using different sets of items covering the same content, An interval that will encompass about two thirds of the 
observed scores for a given true score may be found by adding the SEM to a score and subtracting it from that score. For 
example, if your true proficiency on the examination is 75, the score you achieved on the examination will usually (two 
times out of three) fall between 71 and 79 (75-4 and 75 + 4). 


Page 1 of 2 


EX 24-20 NBME00173 


Case: 20-1058 Document: 14-2 Page:949 Date Filed: 02/07/2020 


(F) NBME. National Board of Medical Examiners 
= Subject Examination Program 


Examinee Performance Profile 
Surgery 
023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s): 04/27/2017 
Name: RAMSAY JESSICA ERIN Total Equated Percent Correct Score”: 67 


The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The profile 
provides information regarding your performance compared to the performance of a comparison group of examinees on the major 
content areas of the examination, The comparison group includes first-time takers from LCME-accredited medical schools who took this 
examination as a final clerkship examination under standard testing conditions. The mean performance of the comparison group is 
represented by the vertical line. 


Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A ll or Il symbol indicates that your 
performance band extends beyond the displayed portion of the scale, Because many of the content areas are based on a relatively 
small number of items, small differences in the location of bands should not be over-interpreted. If two bands overlap, performance In 
the associated areas should be interpreted as similar. Please note that many items may contribute to more than one content area. Use 
caution when interpreting differences in performance across content areas. 


Lower Average Higher 
Performance Performance Performance 
Organ Systems 
Cardiovascular Disorders 


Diseases of the Respiratory System 

Nutritional & Digestive Disorders 

Renal, Urinary & Male Reproductive Systems 

Diseases of Skin and the Nervous and Musculoskeletal Systems 
Gynecologic, Obstetric and Endocrine and Metabolic Disorders 


Physician Tasks 
Mechanisms of Disease 


*Please note that equated percent correct scores cannot be compared to scores reported prior to August 2015 which were on a different score scale. 


EX 24-21 NBME00174 


Case: 20-1058 Document: 14-2 Page:950 Date Filed: 02/07/2020 


§) NBME National Board of Medical Examiners 
Subject Examination Program 


a 


Score Interpretation Guide for Examinees 


Psychiatry Examination 


The enclosed performance report lists your subject examination score and provides a performance profile to aid in 
self-assessment. NBME® subject examinations provide medical schools with a tool for measuring examinees’ 
understanding of the clinical sciences. Questions on the examinations were written and reviewed by national test 
committees preparing material for Step 2 Clinical Knowledge (CK) of the United States Medical Licensing Examination®. 
Prior to publication, test forms are reviewed by a panel of course directors representing the content of each examination. 
While these examinations are designed to be broadly appropriate as part of overall examinee assessment, since course 
objectives vary across schools, the congruence between subject examination content and course objectives should be 
considered when interpreting test scores. 


Subject Examination Scores 


The subject examination score is an equated percent correct score that represents mastery of the content domain 
assessed by the examination. It is calculated as a percentage of items in the total content domain that would be answered 
correctly based on an examinee's proficiency level on the test, The subject examination scores are equated across test 
administrations and are statistically adjusted for variations in test form difficulty. Consequently, these scores can be used 
ta compare and track school and examinee performance over time, 


The subject examination scores are placed on a classic percent correct metric to ease interpretation and use. This scale 
provides a useful tool for comparing your performance with that of a nationally representative group taking this 
examination as an end-of-clerkship assessment. For recent administrations, the mean and standard deviation for 
first-time examinees from LCME-accredited U.S. and Canadian medical schools were approximately 80 and 8, 
respectively. 


Please note that these scores cannot be compared to scores reported prior to August 2015 because they were on a 
different score scale. 


Precision of Scores 


Measurement error is present on all tests, and the standard error of measurement (SEM) provides an index of the 
(im)precision of scores. The SEM indicates how far the score you earn on the examination is likely to stray from your “true 
proficiency level. The SEM is approximately 4 for this examination. 


“ 


Using the SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated 
testing using different sets of items covering the same content. An interval that will encompass about two thirds of the 
observed scores for a given true score may be found by adding the SEM to a score and subtracting It from that score. For 
example, if your true proficiency on the examination is 75, the score you achieved on the examination will usually (two 
times out of three) fall between 71 and 79 (75-4 and 75 + 4). 


EX 24-22 NBME00175 


Case: 20-1058 Document: 14-2 Page: 951 Date Filed: 02/07/2020 


? 


=) NBME_ National Board of Medical Examiners 


JER 
‘ 


iG 


ae Subject Examination Program 


Examinee Performance Profile 
Psychiatry 
023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s): 03/03/2017 
Name: RAMSAY JESSICA ERIN Total Equated Percent Correct Score*: 72 


The score you received on this examination is shown above, This Performance Profile is provided to aid in self-assessment. The profile 
provides information regarding your performance compared to the performance of a comparison group of examinees on the major 
content areas of the examination. The comparison group includes first-time takers from LCME-accredited medical schools who took this 
examination as a final clerkship examination under standard testing conditions. The mean performance of the comparison group is 
represented by the vertical line. 


Performance bands indicate areas of relative strength and weakness, Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A 4fl or II} symbol indicates that your 
performance band extends beyond the displayed portion of the scale. Because many of the content areas are based on a relatively 
small number of items, small differences in the location of bands should not be over-interpreted. If two bands overlap, performance in 
the associated areas should be interpreted as similar. Please note that many items may contribute to more than one content area. Use 
caution when interpreting differences in performance across content areas. 


Lower Average Higher 
Performance Performance Performance 


Organ Systems 
Mental Disorders 
Diseases of the Nervous System & Special Senses 


Physician Tasks 
Mechanisms of Disease 
Diagnosis 
Management 

Site of Care 
Ambulatory 

Emergency Department 
Patient Group 


*Please note that equated percent correct scores cannot be compared to scores reported prior to August 2015 which were on a different score scale. 


EX 24-23 NBME00176 


Case: 20-1058 Document: 14-2 Page:952 Date Filed: 02/07/2020 


>) NBME National Board of Medical Examiners 


) 


- Subject Examination Program 
Score Interpretation Guide for Examinees 


Pediatrics Examination 


The enclosed performance report lists your subject examination score and provides a performance profile to aid in 
self-assessment. NBME® subject examinations provide medical schools with a tool for measuring examinees' 
understanding of the clinical sciences, Questions on the examinations were written and reviewed by national test 
committees preparing material for Step 2 Clinical Knowledge (CK) of the United States Medical Licensing Examination”. 
Prior to publication, test forms are reviewed by a panel of course directors representing the content of each examination. 
While these examinations are designed to be broadly appropriate as part of overall examinee assessment, since course 
objectives vary across schools, the congruence between subject examination content and course objectives should be 
considered when interpreting test scores. 


Subject Examination Scores 


The subject examination score is an equated percent correct score that represents mastery of the content domain 
assessed by the examination, It is calculated as a percentage of items in the total content domain that would be answered 
correctly based on an examinee's proficiency level on the test. The subject examination scores are equated across test 
administrations and are statistically adjusted for variations in test form difficulty. Consequently, these scores can be used 
to compare and track school and examinee performance over time. 


The subject examination scores are placed on a classic percent correct metric to ease interpretation and use. This scale 
provides a useful tool for comparing your performance with that of a nationally representative group taking this 
examination as an end-of-clerkship assessment. For recent administrations, the mean and standard deviation for 
first-time examinees from LCME-accredited U.S. and Canadian medical schools were approximately 77 and 8, 
respectively, 


Please note that these scores cannot be compared to scores reported prior to August 2015 because they were on a 
different score scale. 


Precision of Scores 


Measurement error is present on all tests, and the standard error of measurement (SEM) provides an index of the 
(im)precision of scores, The SEM indicates how far the score you earn on the examination is likely to stray from your “true 
proficiency level. The SEM is approximately 4 for this examination. 


Uy) 


Using the SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated 
testing using different sets of items covering the same content. An interval that will encompass about two thirds of the 
observed scores for a given true score may be found by adding the SEM to a score and subtracting it from that score. For 
example, if your true proficiency on the examination is 75, the score you achieved on the examination will usually (two 
times out of three) fall between 71 and 79 (75 - 4 and 75 + 4). 


EX 24-24 NBME00177 


Case: 20-1058 Document: 14-2 Page:953 Date Filed: 02/07/2020 


— 


(@) NBME. National Board of Medical Examiners 
ca Subject Examination Program 
Examinee Performance Profile 

Pediatrics 


023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s): 12/22/2016 
Name: RAMSAY JESSICA ERIN Total Equated Percent Correct Score’: 79 


The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The profile 
provides information regarding your performance compared to the performance of a comparison group of examinees on the major 
content areas of the examination. The comparison group includes first-time takers from LCME-accredited medical schools who took this 
examination as a final clerkship examination under standard testing conditions. The mean performance of the comparison group is 
represented by the vertical line. 


Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A 4H or Il} symbol indicates that your 
performance band extends beyond the displayed portion of the scale, Because many of the content areas are based on a relatively 
small number of items, small differences in the location of bands should not be over-interpreted. If two bands overlap, performance in 
the associated areas should be interpreted as similar. Please note that many items may contribute to more than one content area. Use 
caution when interpreting differences in performance across content areas. 


Lower Average Higher 
Performance Performance Performance 


Organ Systems 

Immunologic Disorders and Diseases of the Blood 

Nutritional & Digestive Disorders 

Renal, Urinary & Male Reproductive Systems 

Diseases of Skin and the Nervous and Musculoskeletal Systems 


Cardlovascular Disorders and Diseases of the Respiratory System 
Gynecologic, Obstetric and Endocrine and Metabolic Disorders 
Physician Tasks 


Mechanisms of Disease 
Diagnosis 
Health Maintenance and Management 


Ambulatory 
Emergency Department 


"Please note that equated percent correct scores cannot be compared to scores reported prior to August 2015 which were on a different score scale, 


EX 24-25 NBME00178 


Case: 20-1058 Document: 14-2 Page:954 Date Filed: 02/07/2020 


) NBME: National Board of Medical Examiners 
Subject Examination Program 


Examinee Performance Profile 


Obstetrics and Gynecology 
023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s): 10/21/2016 
Name: RAMSAY JESSICA ERIN Total Equated Percent Correct Score*; 81 


The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The profile 
provides information regarding your performance compared to the performance of a comparison group of examinees on the major 
content areas of the examination. The comparison group includes first-time takers from LCME-accredited medical schools who took this 
examination as a final clerkship examination under standard testing conditions. The mean performance of the comparison group is 
represented by the vertical line. 


Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A “tll or lI symbol indicates that your 
performance band extends beyond the displayed portion of the scale. Because many of the content areas are based on a relatively 
small number of items, small differences in the location of bands should not be over-interpreted. If !wo bands overlap, performance in 
the associated areas should be interpreted as similar, Please note that many items may contribute to more than one content area. Use 
caution when interpreting differences in performance across content areas. 


Lower Average Higher 
Performance Performance Performance 


Organ Systems 
Gynecologic Disorders 


Disorders of Pregnancy and Childbirth 


Gynecologic Disorders: Mechanisms of Disease 
Disorders of Pregnancy; Mechanisms of Disease 


Gynecologic Disorders: Diagnosis 


Disorders of Pregnancy: Diagnosis 


Gynecologic Disorders: Health | Maintenance and Management 


Disorders of Pregnancy: Health Maintenance and Management 


Physician Tasks 
Health and Health Maintenance 


Mechanisms of Disease 


Diagnosis 


Management 
Site of Care 
Ambulatory 
In-Patient 


*Please note that equated percent correct scores cannot be compared to scores reported prior to August 2015 which were on a different score scale: 


EX 24-26 NBME00260 


Case: 20-1058 Document: 14-2 Page:955 Date Filed: 02/07/2020 


WU 


Subject Examination ProgramitYoauiar Family Med. 


@ ) NBME National Board of Medical Exanillf ll 


Score Interpretation Guide for Examinees 


Modular Family Medicine Core Examination 


The enclosed performance report lists your subject examination score and provides a performance profile to aid in 
self-assessment, NBME® subject examinations provide medical schools with a tool for measuring examinees’ 
understanding of the clinical sciences. Questions on this examination were written and reviewed by national test 
committees. Prior to publication, test forms are reviewed by a panel of course directors from this discipline, While these 
examinations are designed to be broadly appropriate as. part of overall examinee assessment, since course objectives 
vary across schools, the congruence between subject examination content and course objectives should be considered 
when interpreting test scores. 


Subject Examination Scores 


The subject examination score is an equated percent correct score that represents mastery of the content domain 
assessed by the examination. It is calculated as a percentage of items in the total content domain that would be answered 
correctly based on an examinee's proficiency level on the test. The subject examination scores are equated across test 
administrations and are statistically adjusted for variations in test form difficulty. Consequently, these scores can be used 
to compare and track school and examinee performance over time. 


The subject examination scores are placed on a classic percent correct metric to ease interpretation and use. This scale 
provides a useful tool for comparing your performance with that of a nationally representative group taking this 
examination as an end-of-clerkship assessment. For recent administrations, the mean and standard deviation for 
first-time examinees from LCME-accredited U.S. and Canadian medical schools were approximately 73 and 9, 
respectively, 


Please note that these scores cannot be compared to scores reported prior to August 2015 because they were on a 
different score scale. 


Precision of Scores 


Measurement error is present on all tests, and the standard error of measurement (SEM) provides an index of the 
(im)precision of scores. The SEM indicates how far the score you earn on the examination is likely to stray from your “true” 
proficiency level. The SEM is approximately 5 for this examination, 


Using the SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated 
testing using different sets of items covering the same content. An interval that will encompass about two thirds of the 
observed scores for a given true score may be found by adding the SEM to a score and subtracting it from that score. For 


example, if your true proficiency on the examination is 75, the score you achieved on the examination will usually (two 
times out of three) fall between 70 and 80 (75 -5 and 75 + 5), 


AECEIVED 
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EX 24-27 NBME00261 


Case: 20-1058 Document: 14-2 Page:956 Date Filed: 02/07/2020 


G) NBME. National Board of Medical Examiners 


Subject Examination Program 


Examinee Performance Profile 
Modular Family Medicine Core 
023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s): 08/26/2016 
Name: RAMSAY JESSICA ERIN FamC Equated Percent Correct Score*: 60 


The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The profile 
provides information regarding your performance compared to the performance of a comparison group of examinees on the major 
content areas of the examination. The comparison group includes first-time takers from LCME-accredited medical schools who took this 
examination as a final clerkship examination under standard testing conditions. The mean performance of the comparison group is 


represented by the vertical line, 


Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A “ll or II} symbol indicates that your 
performance band extends beyond the displayed portion of the scale. Because many of the content areas are based on a relatively 
small number of items, small differences In the location of bands should not be over-interpreted. If two bands overlap, performance in 
the associated areas should be interpreted as similar. Please note that many items may contribute to more than one content area. Use 
caution when interpreting differences in performance across content areas. 


Lower Average Higher 
Performance Performance Performance 


Organ Systems 
Diseases of Skin and Musculoskeletal Systems. 


Cardiovascular Disorders & Diseases of the Respiratory System 


Mental Disorders and Diseases of the Nervous System 
Gynecologic Disorders & Renal, Urinary, Male Reproductive Systems 
Physician Tasks 


Management 7 a 
Diagnosis including Mechanisms of Disease 


“Please note that equated percent correct scores cannot be compared to scores reported prior to August 2015 which were on a different score scale. 


EX 24-28 NBME00262 


Case: 20-1058 Document: 14-2 Page:957 Date Filed: 02/07/2020 


)) INBME. National Board of Medical Examiners 
Subject Examination Progre will 


Wan 


5-366-43 
Score Interpretation Guide for Exarii0677s ig eet s 


Medicine Examination 


The enclosed performance report lists your subject examination score and provides a performance profile to aid in 
self-assessment. NBME® subject examinations provide medical schools with a tool for measuring examinees! 

understanding of the clinical sciences. Questions on the examinations were written and reviewed by national test 
committees preparing material for Step 2 Clinical Knowledge (CK) of the United States Medical Licensing Examination®. 
Prior to publication, test forms are reviewed by a panel of course directors representing the content of each examination. 
While these examinations are designed to be broadly appropriate as part of overall examinee assessment, since course 
objectives vary across schools, the congruence between subject examination content and course objectives should be 
considered when interpreting test scores. 


Subject Examination Scores 


The subject examination score is an equated percent correct score that represents mastery of the content domain 
assessed by the examination. It is calculated as a percentage of items in the total content domain that would be answered 
correctly based on an examinee's proficiency level on the test. The subject examination scores are equated across test 
administrations and are statistically adjusted for variations in test form difficulty. Consequently, these scores can be used 
to compare and track school and examinee performance over time. 


The subject examination scores are placed on a classic percent correct metric to ease interpretation and use. This scale 
provides a useful tool for comparing your performance with that of a nationally representative group taking this 
examination as an end-of-clerkship assessment. For recent administrations, the mean and standard deviation for 
first-time examinees from LCME-accredited U.S. and Canadian medical schools were approximately 73 and 9, 
respectively. 


Please note that these scores cannot be compared to scores reported prior to August 2015 because they were on a 
different score scale. 


Precision of Scores 


Measurement error is present on all tests, and (he standard error of measurement (SEM) provides an Index of the 
(im)precision of scores. The SEM indicates how far the score you earn on the examination is likely to stray from your "true" 
proficiency level. The SEM is approximately 4 for this examination. 


Using the SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated 
testing using different sets of items covering the same content. An interval that will encompass about two thirds of the 
observed scores for a given true score may be found by adding the SEM to a score and subtracting it from that score. For 
example, if your true proficiency on the examination is 75, the score you achieved on the examination will usually (two 
times out of three) fall between 71 and 79 (75 - 4 and 75 + 4). 
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EX 24-29 NBME00263 


Case: 20-1058 Document: 14-2 


Page:958 Date Filed: 02/07/2020 


@) NBME’ National Board of Medical Examiners 
“ Subject Examination Program 
Examinee Performance Profile 


Medicine 


023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 
Name: RAMSAY JESSICA ERIN 


Test Date(s); 06/24/2016 
Total Equated Percent Correct Score”: 65 


The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The profile 
provides information regarding your performance compared to the performance of a comparison group of examinees on the major 
content areas of the examination. The comparison group includes first-time takers from LCME-accredited medical schools who took this 
examination as a final clerkship examination under standard testing conditions. The mean performance of the comparison group is 


represented by the vertical line. 


Performance bands Indicate areas of relative strength and weakness, Some bands are wider than others, The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A “I! or {i symbol indicates that your 
performance band extends beyond the displayed portion of the scale, Because many of the content areas are based on a relatively 
small number of items, small differences in the location of bands should not be over-interpreted. If two bands overlap, performance in 
the associated areas should be interpreted as similar. Please note that many items may contribute to more than one content area. Use 
caution when interpreting differences in performance across content areas. 


Organ Systems 
Immunologic Disorders and Diseases of the Blood 
Cardiovascular Disorders am 
Diseases of the Respiratory System 


Lower Average Higher 
Performance Performance Performance 


Nutritional & Digestive Disorders 


Renal, Urinary & Male Reproductive Systems 


Endocrine & Metabolic Disorders 


Diseases of Skin and the Nervous and Musculoskeletal Systems 


Physician Tasks 
Health and Health Maintenance 


Mechanisms of Disease 


Diagnosis 
Management 
Site of Care 


eater. ene ae 
CS 


*Please note that equated percent correct scores cannot be compared to scores reported prior to August 2015 which were on a different score scale 


EX 24-30 NBME00264 


Case: 20-1058 Document: 14-2 Page:959 Date Filed: 02/07/2020 


G) NBME. National Board of Medical Ex CA 


Subject Examination Proghie ‘Subject Exams (some 


Score Interpretation Guide for Students 
NBME® Comprehensive Basic Science Examination 


The enclosed Performance Report lists your Subject Test score on the Comprehensive Basic Science Examination and 
provides a Performance Profile to aid in self-assessment. The content covered on the Comprehensive Basic Science 
Examination (CBSE) is based on the United States Medical Licensing Examination® (USMLE®) Step 1. The CBSE is 
basically a shorter version of Step 1 that covers material that is typically learned during basic science medical education. 
Subject test scores are scaled so that a score of 70 on the CBSE Is approximately equivalent to a score of 200 on USMLE 
Step 1. The vast majority of scores range from 45 to 95, and although the scores have the "look and feel" of percent-correct 
scores, they are not. Because the Comprehensive Basic Science Examination and Step 1 cover similar content, this scale 
provides a useful tool for comparing your performance with that of a large, nationally representative group taking the 
licensing exam at the end of the second year of medical school, Additional information about the relationship between 
CBSE scores and Step 1 scores is provided in the table below. 


Precision of Scores 


Measurement error is present on all tests, and the standard error of measurement (SEM) provides an index of the 
(im)precision of scores. The SEM indicates how far the score a student earns on the examination is likely to stray from 
his/her “true” proficiency level. The SEM is approximately 3 points for the CBSE Subject Examination scores. Using the 
SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated testing using 
different sets of items covering the same content. An interval that will encompass about two thirds of the observed scores 
for a given true score may be found by adding the SEM to a score and subtracting it from that score. For example, if a 
student's true proficiency on the Subject Examination is 60, the score he/she achieved on the examination will usually (two 
times out of three) fall between 57 and 63 (60 - 3 and 60 + 3). 


Approximate USMLE Performance Equivalents Approximate Step 1 Equivalents 
The table to the right provides approximate performance Step 1 Step 1 
equivalents for USMLE Step 1, making it possible for you Score Equivalent Score Equivalent 
to translate your Subject Test score to the scale used for 
Step 1. Specific information on Step 1 and the current 294 2 260 68 195 
minimum passing score js available on the web site for 94 260 66 190 
USMLE (hitp:/www.usmile.org). 92 255 64 185 
To use the table, locate your Subject Test score in the a 250 Be 180 
associated column and note the entry in the column 88 245 60 175 
headed "Step 1 Equivalent’. For example, if your score is 86 240 58 170 
62, the corresponding entry of 180 indicates that your 84 235 56 165 
performance on the Subject Test is approximately 82 230 54 160 
equivalent to a Step 1 score of 180. 80 225 52 155 
NOTE: This examination is not intended to predict 76 220 50 150 
performance on USMLE. Rather, it is intended to be 76 215 48 145 
used as a tool to determine your relative areas of 74 210 46 140 
strength and weakness in general topic areas. 72 205 <46 = 140 
70 200 


EX 24-31 NBME00171 


Case: 20-1058 Document: 14-2 Page:960 Date Filed: 02/07/2020 


() NBME’ National Board of Medical Examiners 
_ Subject Examination Program 


Examinee Performance Profile 


Comprehensive Basic Science 
023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s): 04/28/2017 
Name: RAMSAY JESSICA ERIN Total Scaled Score: 66 
The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The 


shaded area defines a borderline level of performance for each content area; borderline performance Is comparable to a HIGH 
FAIL/LOW PASS on the total test of USMLE® Step 1. (See NOTE on Page 1.) 


Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A 4H or Il symbol indicates that your 
performance band extends beyond the displayed portion of the scale. Small differences in the location of bands should not be 
over-interpreted, If two bands overlap, performance in the associated areas should be interpreted as similar. Because CBSE is 
designed to be integrative, many items contribute to more than one content area. Use caution when interpreting differences in 
performance across content areas. 


Additional information about the topics covered in each content area can be found in the USMLE Step 1 Content Description and 
Sample Test Materials at www.usmle.org. An explanation of your score along with a table of approximate USMLE Step 1 performance 
equivalents for CBSE scores is included in the Score Interpretation Guide for Students. 


Lower Borderline Higher 
Performance Performance Performance 


Discipline 

Behavioral Sciences 
Biochemistry 

Gross Anatomy & Embryology 
Histology & Cell Biology 
Microbiology & Immunology 


Pathology 


General Principles of Foundational Science 

Behavioral Health and Nervous Systems/Special Senses 
Musculoskeletal, Skin, & Subcutaneous Tissue 
Cardiovascular System 

Respiratory System 

Gastrointestinal System 

Renal/Urinary System 


Multisystem Processes & Disorders 
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Subject Examination Programane Gompreh. Basie Scien 


Score Interpretation Guide for Students 
NBME® Comprehensive Basic Science Examination 


The enclosed Performance Report lists your Subject Test score on the Comprehensive Basic Science Examination and 
provides a Performance Profile to aid in self-assessment. The content covered on the Comprehensive Basic Science 
Examination (CBSE) is based on the United States Medical Licensing Examination® (USMLE®) Step 1. The CBSE is 
basically a shorter version of Step 1 that covers material that is typically learned during basic science medical education. 
Subject test scores are scaled so that a score of 70 on the CBSE is approximately equivalent to a score of 200 on USMLE 
Step 1. The vast majority of scores range from 45 to 95, and although the scores have the "look and feel” of percent-correct 
scores, they are not, Because the Comprehensive Basic Science Examination and Step 1 cover similar content, this scale 
provides a useful tool for comparing your performance with that of a large, nationally representative group taking the 
licensing exam at the end of the second year of medical school. Additional information about the relationship between 
CBSE scores and Step 1 scores is provided in the table below. 


Precision of Scores 


Measurement error is present on all tests, and the standard error of measurement (SEM) provides an index of the 
(im)precision of scores. The SEM indicates how far the score a student earns on the examination is likely to stray from 
his/her “true” proficiency level. The SEM is approximately 3 points for the CBSE Subject Examination scores. Using the 
SEM, it is possible to calculate a score interval that indicates how much a score might vary across repeated testing using 
different sets of iterns covering the same content. An interval that will encompass about two thirds of the observed scores 
for a given true score may be found by adding the SEM to a score and subtracting It from that score. For example, if a 
student's true proficiency on the Subject Examination is 60, the score he/she achieved on the examination will usually (two 
times out of three) fall between 57 and 63 (60 - 3 and 60 + 3). 


Approximate USMLE Performance Equivalents Approximate Step 1 Equivalents 
The table to the right provides approximate performance Step 1 Step 1 
equivalents for USMLE Step 1, making it possible for you Score Equivalent Score Equivalent 
to translate your Subject Test score to the scale used for 
Step 1. Specific information on Step 1 and the current 294 2 260 68 195 
minimum passing score is available on the web site for 94 260 66 190 
USMLE (htfp:/www.usmle.org). 92 255 64 185 
To use the table, locate your Subject Test score in the 90 250 62 160 
associated column and note the entry in the column 88 245 80 175 
headed "Step 1 Equivalent". For example, if your score is 86 240 58 170 
62, the corresponding entry of 180 indicates that your 84 235 56 165 
performance on the Subject Test is approximately 82 230 54 160 
equivalent to a Step 1 score of 180. 80 225 52 155 
NOTE: This examination is not intended to predict 78 220 50 150 
performance on USMLE. Rather, it is intended to be 76 215 48 145 
used as a tool to determine your relative areas of 74 210 46 140 
strength and weakness in general topic areas, 72 205 <46 < 140 
70 200 FED En Len) 
Dish). t 
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E) NBME National Board of Medical Examiners 
Subject Examination Program 


Examinee Performance Profile 
Comprehensive Basic Science 
023070 - Western Michigan U Homer Stryker MD SOM 


ID: 1164440 Test Date(s); 04/11/2016 
Name: RAMSAY JESSICA ERIN Total Scaled Score: 68 
The score you received on this examination is shown above. This Performance Profile is provided to aid in self-assessment. The 


shaded area defines a borderline level of performance for each content area; borderline performance is comparable to a HIGH 
FAIL/LOW PASS on the total test of USMLE® Step 1. (See NOTE on Page 1.) 


Performance bands indicate areas of relative strength and weakness. Some bands are wider than others. The width of a performance 
band reflects the precision of measurement: narrower bands indicate greater precision. A “ill or fi! symbol indicates that your 
performance band extends beyond the displayed portion of the scale. Small differences in the location of bands should not be 
over-interpreted. If two bands overlap, performance in the associated areas should be interpreted as similar. Because CBSE is 
designed to be integrative, many items contribute to more than one content area. Use caution when interpreting differences in 
performance across content areas. 


Additional information about the topics covered in each content area can be found in the USMLE Step 1 Content Description and 
Sample Test Materials at www.usmle.org. An explanation of your score along with a table of approximate USMLE Step 1 performance 
equivalents for CBSE scores is included in the Score Interpretation Guide for Students. 


Lower Borderline Higher 
Performance Performance Performance 


Discipline 

Behavioral Sciences 
Biochemistry 

Gross Anatomy & Embryology 


Histology & Cell Biology 
Microbiology & Immunology 


General Principles of Foundational Science 


Musculoskeletal, Skin, & Subcutaneous Tissue 


Cardiovascular System ¢ 
Respiratory System 


Gastrointestinal System _ 


Renal/Urinary System 


Mullisystem Processes & Disorders 


EX 24-34 NBME00270 


Case: 20-1058 Document: 14-2 Page:963 Date Filed: 02/07/2020 


EXHIBIT 25 


Case: 20-1058 Document: 14-2 Page:964 Date Filed: 02/07/2020 


WESTERN MICHIGAN UNIVERSITY 
— Homer St ryker M.D, 
SCHOOL OF MEDICINE 


June 24, 2019 


By email to Jessica.ramsay@med.wmich.edu and by USPS first class mail 


Jessica Ramsay 
jessica.ramsay@med.wmich.edu 
6862 Tall Oaks Dr, Apt 3B 
Kalamazoo, MI 49009 


Lawrence D. Berger 
19 Chestnut St 
Haddonfield, NJ 08033 


Dear Jessie, 


| am in receipt of your request to again extend your leave of absence in order to pursue further 
accommodations from the NBME. Your original leave of one year duration, August 28, 2017 to 
August 29, 2018, was offered to allow you to retake USMLE Step 1. It was subsequently 
extended for up to a year, ending August 29, 2019, with the expectation that you would resolve 
your issues with the NBME and retake Step 1. Without an end date stated your current request 
represents an indefinite leave of absence, which is neither allowable under WMed policies, nor 
reasonable. | cannot extend your leave of absence indefinitely. 


| am not able to further extend your Leave of Absence under the current expectations beyond 
August 29, 2019. As an alternative and in order to support your preparation, | can offer to 
extend your leave for six months, until March 2, 2020, with the expectation that you will sit for 
the USMLE Step 1 exam in a manner that allows you to return to the WMed curriculum by that 
date. 


If you are unable to return to the WMed curriculum by March 2, 2020, under the policies you 
would be dismissed from medical school. Up until that date, you may voluntarily withdraw 
from WMed. In either case you would be eligible to apply for readmission at the time you are 
prepared to take USMLE Step 1. (You must be admitted to medical school to be eligible to 
schedule and sit for USMLE Step 1.) 


As | have stated before, | recognize your hard work through all parts of the WMed curriculum, | 
especially recognize the clinical excellence leading to your peers identifying you as a member of 


Office of Student Affairs 
1000 Oakland Drive Kalamazoo, MI 49008-8010 
PHONE 269.337.6111 WEB med.wmich.edu 
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the WMed chapter of our Humanism Honor Society. | anticipate that upon achieving a passing 
score on USMLE Step 1, you will demonstrate the same clinical work ethic to complete your 
education. | appreciate your willingness to work with WMed faculty and staff through this 
process, and | look forward to supporting your career goals upon your return as a WMed 
student. 


If you have further questions or concerns, please contact me at (269) 337-6111. 


Sincerely, 


Ge IA Aee 


Peter Ziemkowski, MD 
Associate Dean for Student Affairs 


Cc: Michael Busha, MD, MBA 
David Riddle, PhD 
Student file 
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AMOI 


1 
ieurocosn! ith te “teneat iat i 


Ne sych ssociates 
MEORSYS ology A Neuropsychology - Psycivatry - Ciinical Psycholog, 


y 
4328 West Michigan, Kalamaros, Michigan $0006 ' 375-2222 - Fax: 376-8292 


Alan Lewandowsk), PHD, FACPN Haleno Pitnick, PHD Kevin Kunzer, MD 
Board Caniified in Neuropsychology Pediatric Neuropsychology Psychiatry 

Moris Edwards, PHO Michaol Lyons, PHO Bangalore Ramesh, MO 
Certified in Biofeedback Clinical Psychoiogy Psychiatry 

JoLynn Cole, MA Fanilmore Johnson, PHO Kaleiyn Briggs, MA 
Psychotherapist Appiled Behavior Analysis Psychotherapis| 


NEUROCOGNITIVE CONSULTATION 


PATIENT E: Jessica Ramsay REFERRING: Self 
DOB: CONSULTING: A. Lewandowski, PHD, FACPN 


DATE: 10/25/17 
REASON FOR STUDY 


Jessica Ramsay is a 27-year-old right-handed female with mixed dominance who presents for 
neurocognitive diagnostic study pursuant to academic difficulties of undetermined etiology and 
uncertain severity. She is accompanied today by her mother, Jerri Shold, who assists with her 
history. The patient's primary care up to age 19 has been Dr, Alan Smiy in St. Joe, Michigan. 
More recently, the patient's primary care has been provided by Dr, Jennifer Houtman. She 
reports, "I've had accommodations since | was an undergrad. | hate reading. | haven't bought a 
textbook since undergrad.” 


HISTORY OF PRESENT ILLNESS 


The patlent describes a chronic academic disability without progressive pattern for a number of 
years that has compromised her ability for educational success. She describes a history of ADD 
for which she was able to self-accommodate for any years, and reports being evaluated for 
ADD and dyslexia In 2014 by a therapist (credentials unknown), Given the patient's description 
of the evaluation, this counselor administered an intellectual and achievement assessment, but 
is uncertain whether a complete examination was conducted or if an abbreviated and prorated 
approach was taken. As a result, she reports she was provided accommodations throughoul 
medical school but was denied accommodations for the United States Medical License 
Examination (USMLE), Step 1. The patient presents today requesting a more comprehensive 
assessment in order to obtain accommodations similar to that which she was allowed 
throughout medical school. "| want accommodations so | can keep going. | figure the best way Is 
to get the paperwork done properly." The patient describes herself as having a "unique leaming 
style." She describes that throughout medical school she watched videos and attended lectures 
and when taking notes uses muitiple colored pencils to code information in order to enhance her 
learning and recall, She provides an example of some notebooks this afternoon. The patient 
reports she has a history of "reversing my numbers,” and her mother describes that as a child 
she had difficulty differentiating between (lowercase) b, d, p, and q. “I can't remember the name 
of an enzyme, but | can remember the concepts and what to do with it." In addition, the patient 
describes word-finding problems that exacerbate her inefficient learning and recall. With regard 
to the patient's attention and overactivity, she reports, "| can't stop moving. | always have to be 
doing something.” In the past, she was prescribed Adderall and notes, “It works when | 
remember to take it. | can tell when the first dose is wearing off.” 
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SOCIAL HISTORY 


General, Born and reared in Texas by both parents and moved to Michigan as a 10-year-old. 
Her father is as 56-year-old in sales who has a BA degree and no reported history of ADD or 
LD. Her mother is a 67-year-old who is a retired ari educator with an MA in art educalion and a 
history of dyslexia and ADHD. The patient has two adopted brothers, one who is 22 years old 
and is dlagnosed with Asperger's that works at an Applebee's and a 19-yéar-old who lives at 
home and suffers from Prader-Willi syndrome and ASD. 


Family and Marital. The patient is single, has never been married, and lives with her fiancé for 
the past two years in an apartment in Kalamazoo. 


Education. The patient completed public high schoo! in St. Jos, Michigan wiih a 3.8 GPA and 
an ACT score between 27 and 30 (unable to recall). She reports thal she was never diagnosed 
with ADD in high school, but her mother reports her inattention symptoms were observed as 
early as a second grader. She describes that her daughter's intellectual abilities allowed her to 
self-accommodate and thus additional services/specialized services were not necessarily 
required. The patient completed a BS from Ohio State University with a 3.65 GPA majoring in 
genetics with minors In business and dance. 


Employment. The patient is currently a her third year half-time student at WMU Homer Stryker 
Schoo! of Medicine. 


Military. None. 


Legal, None. 


Avocational. Sports, art, painting (acrylics), drawing, ceramics, camping, reading, 
papermaking. 


MECICAL 
Records. No medical records were available to review at the time of this consultation. 


Psychologic. The patient's mother reports that as a three- or four-year-old, she had some type 
of academic or behavioral testing. Her mother doesn't recall the credentials of the individual who 
administered the tests, what was administered, or for what reason the tests were administered. 
The patient reports consultation with a counselor 3+ years ago who provided an abbreviated 
intellectual and achievement examination approximately. In addition, the patient has seen a 
counseling psychologist, Dr. Mary Wassink with a very positive outcome. 


Developmental, The patient's mother reports a normal pregnancy and delivery with no 
complications or fetal distress. She reports that her daughter achleved all neurodevelopmenial 
milestones at age-appropriate intervals. She had no past SLP, OT, PT or audiologic assistance. 
She played soccer as a child and adolescent and estimates she may have had two past 
possible concussions complicated by very brlef PTA, but she does not recall any type 
hospitalization. 
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General Review of Systems. The patient's general medical history is best known to her and 
her mother, and her primary care who is Dr. Jennifer Houtman. For the completeness of this 
report, the patient describes a history of sinusitis, frequent stress-associated hives, occasional 
palpitations Induced by stress, exercise-induced asthma, lactose intolerance, past fracture of 
her ankle, anemia, Factor V Leiden. She had a past DVT diagnosed in the ED and was 
prescribed rivaroxaban. She reports no history of CNS disease, insult or injury as a young adult. 
She reports a history of migraine headache for the past 20+ years, occurring as offen as a 
weekly or daily basis, complicated by photosensitivity, hyperacusis, nausea but not necessarily 
emesis, The patient reports an aura by way of visual blind spots. in additian to the above minor 
and insignificant concussions, the patient reports she had viral meningitis diagnosed as 20-year- 
old student at OSU and was hospitalized for one day. 


Neurodiagnostics. The patient has had MR as a study volunteer, and she reports findings 
were normal. 


Surgeries. T&A, wisdom teeth, root canal. 


Allergies. NKDA. The patient reports some difficulties with the use of loratadine by way of 
decreased hearing acuity. 


Medications. Adderall, BuSpar, Xarelto, metoprolol, Ambien p.r.n., Xanax p.r.n., tramadol. 
Risk Factors. Occasional and social use of alcohol with no history of overuse. 
CLINICAL EXAMINATION 


Appearance. Upon examination this aftemoon, the patient presents as a normally developed 
young adult female who presents in mild distress. Head is normocephalic and atraumatic. Eyes 
are symmetrical and EOMs are Intact. She is well groomed and casually dressed and appears 
her stated age with long dark blond/brown hair and brown/hazel eyes. She is approximately 5'8" 
and weighs 115 ibs., has relaxed posture throughout the examination, and her facial expression 
is fesponsive with normal variability. 


Behavior. Eye contact Is normal and maintained throughout the examination. The patient's 
station is steady and her gait is normal for tandem heel-to-toe walk. Upper extremity general 
motor mavements for fine and gross actions are normal for age and bilaterally coordinated as 
evidenced by tapping and alternating finger-to-thumb touch. Speech is normal. The patient's 
tone is feminine. Amplitude is soft and normal. Pitch Is normal, as Is rate. There is no evidence 
of rapid or pressured speech. Quality reflects good articulation and there is no evidence of 
difficulty with pronunciation. Patterns are normal and there is no evidence of phonologic or 
paraphasic errors. Interpersonal skills are well developed, and the patient is compliant and 
appropriate throughout the examination. Her attitude is cooperative and motivation is good. 
Sleeping patterns are described to reflect early and middle insomnia. The patient occasionally 
uses zolpidem to assist with sleep. Appetite is described as variable, but there is no significant 
change in weight. There is no history of pathognomonic eating problems such as purging or 
binging. Energy is described as poor and fatigued. The patient notes, "I'm restless, and ['m 
usually very fatigued.” ADLs are not affacted. 
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Emotional Regulation. The patient's emotions are appropriate to thought content. Mood is 
anxious, and this seems to be situational and associated with school performance. Mood and 
affect are congruent. She is very pleasant in the examination but occasionally frustrated and 
worried about her school and health status. There is no evidence of acute stress or past 
traumatic stress, She is certainly frustrated, but she does not endorse neurovegetative 
symptoms or diurnal variation. The duration of her situational symptoms has been for the past 
number of months, suggesting a short-term concern. In the past, she notes she had some 
situational dysphoria "on and off" since completing high school. in the past, she has used an 
SSRI (fluoxetine), but this was discontinued after two months as the patient reports it was not 
fully effective and not particularly necessary. Rather, she coped by additional study, sports and 
socialization. in this manner, she describes the employment of adaptive behaviors. 


Sensorium. A cursory review of cognitive functioning today reflects the patient is fully alert and 
oriented to person, place, time and purpose. There is no present evidence of history of unusual 
perceptual distortions, Her immediate recall is only four of five words with one trial. Her visual 
recall is four of four objects. The patient's delayed verbal recall is four of five words with one 
additional word recalled with cuing. Delayed visual recall is four of four. Simple attention and 
concentration are normal by way of digit sequencing and letter identification. Sne was able to 
produce six digits forward, and this is adequate. She is able to produce five digits backwards, 
and this is borderline givan her age and educational level. She has minor difficulties with serial 
7s and makes errors that she self-corrects. There are no problems with simple reversals. 
Calculations are above average, and her answers are both quick and accurate. There are no 
difficulties with long-term recall of overlearned information or personal history. Abstract 
reasoning is normal by way of verbal proverbs and verbal and visual similarities. Fund of 
knowledge is above average for both verbally and visually mediated tasks. Comprehension is 
also intact for both single and multiple tasks. Visual reasoning is normal for cursory tasks 
associated with problem solving, synthesis and attention to detail. Executive reasoning is intact 
for critical judgment and general decision making. Insight is good and age appropriate. 


Thought Processes. The patient's straam of thought reveals no acute confusion or any 
significant psychiatric disorganization. There is no evidence of any type of slowing or 
acceleration of thought flow. She reports no history of suicidal ideation, and there are no risk 
factors observed. There is no evidence of any type cf other-directed harm, unusual ideation, or 
unusual thought content. 


CLINICAL IMPRESSION (ICD-10) 


4. By history: 
a. Attention deficit disorder. 
b. Learming difficulties/questionable dyslexia. 
c. Situational distress also affected by both transitlonal anxiety and depression. 
2. Difficulties with mental status, etiology and severity uncertain. 
3. Rule out ADD vs. ADHD vs. dyslexia vs. dyscalculia vs. spelling dyspraxia vs. mood 
disorder vs. anxiety condition/GAD vs. adjustment disorder vs. normal examination. 
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SUMMARY AND PLAN 


Jessica Ramsay is a 27-year-old right-handed female with some mixed dominance in her third 
year of medical school who presents for neurocognitive diagnostic study pursuant to a request 
for accommodations for standardized testing with the USMLE Step 1. The patient's neurological 
history is noted for two minor and insignificant concussions associated with brief PTA but with 
no long-term residual consequences, Neuroimaging of the brain has not been medically 
necessary but was completed as a part of the patient being a test volunteer; findings are 
reported by the patient to be normal. The patient's general medical history with possible 
implications for cognitive dysfunction is unremarkable. The patient's preexisting psychological 
history is noted for worry, apprehension and anxiety associated with concem about her 
educational progress as a third-year medical student. Current medications include Adderall, 
BuSpar, metoprolol, Xarelto, Ambien, Xanax (p.r.n.), and tramadol. 


| will proceed with a standardized and more comprehensive neurocognitive diagnostic study to 
better clarify the patient's mental status and the severity of symptoms to assist with medical 
decision making, care coordination, and support accommodations as appropriate. | will schedule 
the patient for two half sessions depending on her availability and academic demands, and 
provide the patient with a copy of findings as weil as a copy to her primary care provider who is 
Dr. Jennifer Houtman. | will review findings with the patient. 


| spent approximately 120 minutes with the patient today in individual examination, consulting 
with her mother, providing a detailed neurobehavioral cognitive status examination, and 
preparing this consultation. | remain available to Dr. Houtman at any time regarding these 
findings. 


(Ma 


Alan G. Lewandowski, PHD, FACPN 

Clinical Psychologist 

Board Certified Neuropsychologist 

Clinical Assistant Professor 

Western Michigan University School of Medicine 


AGL:tlw 
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Neurocognitive exam 2017- 


Neuropsychology Associates 
Neuropsychology - Psychiatry - Clinical Psychology 
4326 West Michigan, Kalamazoo, Michigan 49006 » 375-2222 - Fax: 375-8282 


Alan Lewandowski, PHD, FACPN Morris Edwards, PHD Kevin Kunzer, MD 
Board Certiled in Neuropsychology Certified in Biofeedback Psychiatry 

Helene Pilnick, PHD Michael Lyons, PHD Bangalore Ramesh, MD 
Pediatric Neuropsychology Clinical Psychology Psychiatry 

JoLynn Cole, MA Fenimore Johnson, PHO Kaletyn Briggs, MA 
Psychotherapist Applied Behavior Analysis Psychotherapis! 


NEUROCOGNITIVE EXAMINATION 


Name: Jessica Ramsa 
DOB: 

Procedure; Neurocognitive Study 
Review date: December 7, 2017 
Referred by: Self 


Performed by: A. Lewandowski, Ph. D., FACPN 


Reason for Exam Twenty-seven-year-old right-handed female with 19 years 
education (3 years medical school} presents for comprehensive 
neurocognitive diagnostic recheck pursuant to attention and 
learning difficulties with undetermined etiology and uncertain 
severity. The primary care physician is Dr. Jennifer Houtman. The 
preexisting neurological history is unremarkable for CNS disease, 
insult or injury as a child, adolescent or young adult. Neuroimaging 
has been completed with MRI and findings are reported to be WNL. 
The general medical history with possib/e implications for cognitive 
dysfunction is remarkable for anemia and daily migraines. The 
psychological histary is noted for some type of cognitive testing as 
a 3 or 4-year-old child and more recently, a consultation three years 
previously with a counselor who supervised the administration of an 
abbreviated IQ-achievement test (records not available for review). 
Current medications include Adderall, Ambien, Tramadol, Xanax 
and Buspar. 


Technique Comprehensive neurocognitive examination with HRNB and allied 
procedures with study date on November 9, 2017. Findings and 
report are based on test results integrated with additional data 
including records, behavioral observations of the patient and all 
other available relevant clinical data. Additional time spent with 
report analysis, interpretation and integration of test data and 
results completed on November 16, 2017. 


Findings See attached graphs and summary table below for raw data. 
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Report 
Bold indicates low normal/abnormal findings 


Range Findings Guldeline 
Perceptual Reasoning 100 +/- 15 134 
Working Memory High average 

cognive efiinay (CPD | toowts| ce [Average 

[speing Sid tons | tare 


Intellectual Functioning 


a 
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Attention 


Verbal recall; short and long delay | SOT +10] asi65 =| Normal =i 
Visual recall: immediate soT+/-10| 61s Normal Cd 
Visual recall; short and long delay 50T +/- 10 58/38 Normal/Abnormal 
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: 
a 

51 Normal 

5OT ++ 40 Abnormal: moderate 
73 Abnormal: significant 


Summary 


Abnormal: mild 


Normal 


Psychological 


1. Abnormal intellectual study 

a. Intellectual ability is in the Very Superior range (98" percentile) compared 
to same-aged peers. 

b. Intellectual efficiency is only Average (34'" percentile) compared to same- 
aged peers, hence reflects a statistically significant weakness in the 
intellectual study. 

c. The profile suggests equal bilateral aptitude on tasks known to be 
sensitive to both the left and right cerebral hemispheres. 

d. The pattern reflects a statistically significant and clinically relevant 
weakness on measures contributing to cerebral response speed, with 
subsequent implications for learning new information and responding to 
assessments under timed conditions. 

e. The !Q pattern is consistent with the patient's/parent's report of premorbid 
functioning, suggesting a preexisting developmental delay. 


2. Normal achievement study. Reading, spelling and arithmetic are normal to above 
normal and consistent with past education. 


3. Borderline abnormal neurocognitive study. 

a. Abnormal performance is observed on measures of sequencing/cognitive 
shifting, sustained complex attention, and quickness of thinking (as noted 
above) affecting mental flexibility, cognitive efficiency and inattention with 
subsequent implications for learning new information and responding to 
assessments under timed conditions. 

b. Performance is otherwise consistent with or supersedes age-, gender-, 
and education-weighed norms. 
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4. Abnormal psychological study 

a. Elevations are observed on clinical scales associated with ill health and 
depression, 

b. Subscale analysis reflects significant focus and worry about personal 
health, feelings of failure, indecisiveness and difficulties with concentration 
{cognitive inefficiency), physiological symptoms associated with 
depression (low energy, sleep/appetite disturbance, and difficulties with 
concentration, decision-making, memory/learning). 

¢, Emotional difficulties exacerbate the above-noted existing limitations 
(thought processes), and have subsequent implications for learning new 
information and responding to assessments under timed conditions. 


Clinical impression 
1. By history: 


a, Attention deficit disorder 
b. Learning difficulties affecting ability to pass standardized testing 


2. By diagnostic testing: 


a. Attention deficit disorder, hyperactive, moderate (F90. 1) 
b. Learning disability, nonverbal (abnormal scanning and processing speed) 
(F81,9) 


Plan 


1. Graphic findings and report to patient. 

2. Copy of findings to patient. 

3. Continue with specialized cognitive medication (dextroamphetamine) to assist 
with inattention, if not medically contraindicated. | defer to the patient's primary 
care provider who is Dr. Houtman for consideration of this recommendation. 
Alternatively, | can provide psychiatric consultation through my clinic as part of a 
conjoint psychotherapy-psychiatric treatment for the patient, 

4. Continue with medication to address emotional difficulties (zolpidem, alprazolam, 
and buspirone). 

a. The present study indicates that the patient's current psychological 
medication regimen is adequately effective, as elevations on clinical 
scales of depression are only approximately one and a half standard 
deviations greater than the average range. 

b. At present, these medications are provided by Dr. Houtman. 

¢. {fneeded, | am happy to pravide psychiatric assistance though my clinic 
as part of conjoint psychotherapy-psychiatric medication treatment for the 
patient. 
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5. Consider psychotherapy to address mood disturbance and modulate affect. 

§. Patient requests accommodations and written responses to a series of guidelines 
toward test accommodations for the United States Medical Licensing 
Examination (USMLE), Step 1. Guidelines provided by the patient were reviewed 
and the following accommodations are recommended: 

a, Fifty percent additional time to complete the examination or 100 percent 
additional time (double time) for an exam given over two days to 
compensate for slowed thought processing 

b. Two additional breaks during the examination to compensate for 
difficulties managing mood/stress. 

c. A separate and/or quiet area to complete the examination to compensate 
for inattention and distractibility. 

7. The patient did not have accommodations for the MCAT and as a result scores 
reflect her inefficiency and slowed reading. 

8. The patient is not at risk for operating a motor vehicle. 

9. Consider a memory notebook to assist with organization and improve attention. 

10.Recheck in 12 months to assist primary care in monitoring mental status. 

11. Consider re-examination in 24 months for comparative analysis to baseline 

12. Discussed issues of safety and surrogate decision making, provided education 
regarding the diagnosis and management of health behavior changes, and 
directed to additional resources for support. 

13.1 remain available to patient regarding assessment and treatment needs. 

14,1 remain avaitable to Dr. Houtman as the patient's primary care physician at any 
ie regarding these findings. 


A t bdaiwier ino FACPN 


Clinical Psychologist 
Board Certified in Neuropsychology 
Clinical Assistant Professor, Western Michigan University 
Department of Psychiatry, Western Michigan University Schoo! of Medicine 
Psychology Department 
Department of Counseling Psychology and Counselor Education 
College of Health and Human Services (SPADA) 
Department of Military Science and Leadership 
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Neuropsychology - Psychiatry - Clinical Psychology 
4328 West Michigan, Kalamazoo, Michigan 49006 | 375-2222 - Fax: 375-8202 


Alan Lewandowski, PHD, FACPN Helene Filnick, PHD Kevin Kunze, MD 

Beard Cerlified in Neuropsychology Pedlatnc Neuropsychology Psychiatry 

Moris Edwarde, PHD Michael Lyons, PHD Bangalore Ramesh, MD 

Cerlifled in Biofeedback Clinical Psychology Psychiatry 

JaLynn Cole, MA Fenimore Johngon, PHD Kalelyn Briggs, MA 

Psychotherapist Applied Behavior Analysis Psychotherapist 
Addendum 


Name: Jessica Ramsay (DOB ED 


Date: February 7, 2018 


Re: Names of specific measures used in the neuropsychalogical examination of Jessica 
Ramsay on December 7, 2017 


Weschler Adult Intellectual Scale, 4" edition, Wide Range Achievement Test 4" edition, 
Sensory Perceptual Examination, Tactile Finger Recognition Test, Finger-tip Number 
Writing Test, Tactile Form Recognition Test, California Verbal Learning Test, 2™ edition, 
Rey Osterrieth Complex Figure Test, Tactile Form Recognition Test, Grip Strength Test, 
Finger Oscillation, Tactual Performance Test, Trail Making Test A, Trail Making Test B, 
Category Test, Seashore Rhythm Test, Speech Sounds Perception Test, Personality 
Assessment Inventory, Aphasia Screening Test. 
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Neuropsychology Associates 
Neuropsychology - Psychiatry - Clinical Psychology 
4328 West Michigan, Kalamazoo, Michigan 49006 375-2222 - Fax: 375-8292 


Alan Lewandoweki, PHO, FACPN Halene Pilnick, PHD Kevin Kunzer, MD 
Board Certified In Neuropsychology Padiairic Neuropsychology Psychiatry 

Morris Edwards, PHD Michael Lyons, PHO Bangalore Ramesh, MD 
Canfied in Blofegdback Clinical Psychology Psychiatry 

JoLynn Cole, MA Fenimore Johnson, PHD Katelyn Briggs, MA 
Psychotherapist Applied Behavior Analysis Psychotherapist 

May 23, 2018 


Jessica Ramsay 
6862 Tall Oaks Drive 
Kalamazoo, MI 48009 


Dear Jessica, 


| am responding to your request for further clarification on the neuropsychological 
examination completed December 7, 2017. Regarding accommodations for the USMLE 
Step 1, and given your additional description of the requirements of thé examination, my 
recommendations should have read, 100% additional testing time (double time), plus 
additional break time. 


Alan Lewandowski, PhD, FAGPN 
Board Certified Neuropsychologist 
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Neuropsychology Associates 
Nauropsychology » Psychiatry - Clinical Psychology 
4328 West Michigan, Kelamazoo, Michigan 490068 | 975-2222 « Fax: 375-8292 


Alan Lewandowski, PHD, FACPN Helene Piinick, PHD Kevin Kunzer, MD 
Board Certified in Neuropsychology Pediatric Neuropsychology Psychiatry 

Morris Edwards, PHO Michael Lyons, PHO Bangalore Ramesh, MD 
Certified in Biofeadback Clinical Psychology Psyentairy 

Jotynn Cole, MA Fenimore Johnson, PHO Katelyn Briggs, MA 
Psychotherapist Applied Behavior Analysis Psychotherapist 


June 20, 2018 


Jessica Ramsay 
6862 Tall Oaks Drive 
Kalamazoa, MI 49009 


Re:Additional raw data tables for November 9, 2017 Neuropsychological Examination 
Dear Ms. Ramsay: 


Attached to this letter is an additional compilation of the findings from your recent 
neuropsychological assessment formatted as a table. Tha Raw Data Addendum constitutes 
a complete picture of the entire data set from your assessment. As such, it is 4 
comprehensive representation of your evaluation that Includes tests administered, the 
normative sampie group, mean scores, your Individual (patient) scores, and a guideline to 
assist with interpretation. 


Previously, you were provided with a set of graphs. These graphs that were attached to the 
initial report were provided to you only as a general and cursory guide, to be used during 
cur review in order to assist you in understanding the findings. They were never/are not 
intended to be a comprehensive representation of all of the measures employed, functional 
areas assessed, and the general corresponding scores. They were never/are not Intended 
for broader distribution or to be used in your request for accommodations. 


Alan Gy Lewand6wski, Ph. D,, FACPN 
Clinical Psychologist 
Board Certified Neuropsychologist 
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Tests Administered 


[Smilers 


Raw Data Addendum 


Normative 
Group Patient Score Guideline 
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Vocabulary 
information 


Comprenension 
Digil span 
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High avarage 
Very superior 
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Precept Azaorng nex |__1 
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Overall intellect index 1 


Superior 
Low average 


je ee Borderline Impaired 


(Standard Scores) 


Weschler Adult Intellectual Scale, 4" Edition 


Borderline impaled 


je fae 


10 
40 
10 
100 
100 
100 
100 


Cognitive Efficiency Index 
3 
pee? 
3 5% E| Spelling 
53% 5 
F | Written arithmetic High average 


Memory: immediate recall 
Memory: short delay free recall 
Memory: short delay cuad recall 


edition 


(T-Scores) 


Memory: long delay free recall 4 
Memory: long delay cued recall 4 


1. Age-based norms 

2. Age and gender based norms 

3. Age, gender, and educational level based norms 
4. Age and educational level based norms 


Learning Test, 2” 


California Verbal 
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Finger osctlation: dominant 3 
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Finger oscillation: non-dominant 3 
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Tactile Performances: non-dominant 3 
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response speed 


Trail A: simpie sequencing 
Trail B: complex sequencing 
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1. Age-based norms 

2. Age and gender based norms 

3. Age, gender, and educational level based norms 
4. Age and educational level based norms 
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Test Administered Mean Score 


Health concems 
Anxlety: generailzed/focused 


Depression 


Abnormal 
47/54 Normal 
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Acute stress 
Cognitive ineffidency 
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Personality Assessment Inventory 
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1. Age-based norms 

2. Age and gender based norms 

3. Age, gender, and educational level based norms 
4. Age and educational level based norms 
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Wechsler Adult Intelllgunco Scale Wochsler Adult Intolligonce Scale 
GrPattant scores CIAge-Based Norms —Impaired Pationt scores CIAQO-Based Norms —Impaired 
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Neuropsychological Examination: Jessica Ramsay (2017) 


Californra Verbal Leorning Test Rey Osterrieih Complex Figure 
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Immediate Recail , Delayad Recall 
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Neuropsychological Examination: Jessica Ramsay (2017) 
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Neuropsychology Associates 
Neuropsychology - Psychiatry - Clinical Psychology 


4328 West Michigan, Kalamazoo, Michigan 49006 - 375-2222 - Fax: 375-8292 


Alan Lewandowski, PHD, FACPN Morris Edwards, PHD Kevin Kunzer, MD 
Board Certified in Neuropsychology Certified in Biofeedback Psychiatry 

Helene Pilnick, PHD Michaei Lyons, PHD Bangalore Ramesh, MD 
Pediatric Neuropsychology Clinical Psychology Psychiatry 

JoLynn Cole, MA Fenimore Johnson, PHD Katelyn Briggs, MA 
Psychotherapist Applied Behavior Analysis Psychotherapist 


NEUROCOGNITIVE EXAMINATION 


Name: Jessica Ramsay 
DOB: August 29, 1990 
Procedure: Neurocognitive Study 
Review date: December 7, 2017 
Referred by: Self 


Performed by: A. Lewandowski, Ph. D., FACPN 


Reason forExam Twenty-seven-year-old right-handed female with 19 years 
education (3 years medical school) presents for comprehensive 
neurocognitive diagnostic recheck pursuant to attention and 
learning difficulties with undetermined etiology and uncertain 
severity. The primary care physician is Dr. Jennifer Houtman. The 
preexisting neurological history is unremarkable for CNS disease, 
insult or injury as a child, adolescent or young adult. Neuroimaging 
has been completed with MRI and findings are reported to be WNL. 
The general medical history with possible implications for cognitive 
dysfunction is remarkable for anemia and daily migraines. The 
psychological history is noted for some type of cognitive testing as 
a 3 or 4-year-old child and more recently, a consultation three years 
previously with a counselor who supervised the administration of an 
abbreviated |Q-achievement test (records not available for review). 
Current medications include Adderall, Ambien, Tramadol, Xanax 
and Buspar. 


Technique Comprehensive neurocognitive examination with HRNB and allied 
procedures with study date on November 9, 2017. Findings and 
report are based on test results integrated with additional data 
including records, behavioral observations of the patient and all 
other available relevant clinical data. Additional time spent with 
report analysis, interpretation and integration of test data and 
results completed on November 16, 2017. 


Findings See attached graphs and summary table below for raw data. 
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Report 


Bold indicates low normal/abnormal findings 


Functional Area Findings | Guideline 
Verbal Comprehension 100 +/- 5 
1 


; 12 ; 
Perceptual Reasoning 100 +/- 131 
Working Memory 100 +/- 11 High average 
Processing Speed 100 +/- 7 Borderline impaired 
General abilities (GAl) 100 +/- 132 
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10 
0 


Abnormal: moderate 


Abnormal: significant 


Psychological 


Inefficient thinking 50T +/- 1 


Summary 


1. Abnormal intellectual study 

a. Intellectual ability is in the Very Superior range (98" percentile) compared 
to same-aged peers. 

b. Intellectual efficiency is only Average (34"" percentile) compared to same- 
aged peers, hence reflects a statistically significant weakness in the 
intellectual study. 

c. The profile suggests equal! bilateral aptitude on tasks known to be 
sensitive to both the left and right cerebral hemispheres. 

d. The pattern reflects a statistically significant and clinically relevant 
weakness on measures contributing to cerebral response speed, with 
subsequent implications for learning new information and responding to 
assessments under timed conditions. 

e. The !Q pattern is consistent with the patient’s/parent’s report of premorbid 
functioning, suggesting a preexisting developmental delay. 


2. Normal achievement study. Reading, spelling and arithmetic are normal to above 
normal and consistent with past education. 


3. Borderline abnormal neurocognitive study. 

a. Abnormal performance is observed on measures of sequencing/cognitive 
shifting, sustained complex attention, and quickness of thinking (as noted 
above) affecting mental flexibility, cognitive efficiency and inattention with 
subsequent implications for learning new information and responding to 
assessments under timed conditions. 

b. Performance is otherwise consistent with or supersedes age-, gender-, 
and education-weighed norms. 
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4. Abnormal psychological! study 

a. Elevations are observed on clinical scales associated with ill health and 
depression. 

b. Subscale analysis reflects significant focus and worry about personal 
health, feelings of failure, indecisiveness and difficulties with concentration 
(cognitive inefficiency), physiological symptoms associated with 
depression (low energy, sleep/appetite disturbance, and difficulties with 
concentration, decision-making, memory/learning). 

c. Emotional difficulties exacerbate the above-noted existing limitations 
(thought processes), and have subsequent implications for learning new 
information and responding to assessments under timed conditions. 


Clinical Impression 
1. By history: 


a. Attention deficit disorder 
b. Learning difficulties affecting ability to pass standardized testing 


2. By diagnostic testing: 


a. Attention deficit disorder, hyperactive, moderate (F90.1) 
b. Learning disability, nonverbal (abnormal scanning and processing speed) 
(F81.9) 


Plan 


1. Graphic findings and report to patient. 

2. Copy of findings to patient. 

3. Continue with specialized cognitive medication (dextroamphetamine) to assist 
with inattention, if not medically contraindicated. | defer to the patient’s primary 
care provider who is Dr. Houtman for consideration of this recommendation. 
Alternatively, | can provide psychiatric consultation through my clinic as part of a 
conjoint psychotherapy-psychiatric treatment for the patient. 

4. Continue with medication to address emotional difficulties (zolpidem, alprazolam, 
and buspirone). 

a. The present study indicates that the patient's current psychological 
medication regimen is adequately effective, as elevations on clinical 
scales of depression are only approximately one and a half standard 
deviations greater than the average range. 

b. At present, these medications are provided by Dr. Houtman. 

c. If needed, | am happy to provide psychiatric assistance though my clinic 
as part of conjoint psychotherapy-psychiatric medication treatment for the 
patient. 
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5. Consider psychotherapy to address mood disturbance and modulate affect. 

6. Patient requests accommodations and written responses to a Series of guidelines 
toward test accommodations for the United States Medical Licensing 
Examination (USMLE), Step 1. Guidelines provided by the patient were reviewed 
and the following accommodations are recommended: 

a. Fifty percent additional time to complete the examination or 100 percent 
additional time (double time) for an exam given over two days to 
compensate for slowed thought processing 

b. Two additional breaks during the examination to compensate for 
difficulties managing mood/stress. 

c. A separate and/or quiet area to complete the examination to compensate 
for inattention and distractibility. 

7. The patient did not have accommodations for the MCAT and as a result scores 
reflect her inefficiency and slowed reading. 

8. The patient is not at risk for operating a motor vehicle. 

9. Consider a memory notebook to assist with organization and improve attention. 

10.Recheck in 12 months to assist primary care in monitoring mental status. 

11. Consider re-examination in 24 months for comparative analysis to baseline. 

12.Discussed issues of safety and surrogate decision making, provided education 
regarding the diagnosis and management of health behavior changes, and 
directed to additional resources for support. 

13.1 remain available to patient regarding assessment and treatment needs. 

14.1 remain available to Dr. Houtman as the patient’s primary care physician at any 

ime regarding these findings. 


A : ae FACPN 


Clinical Psychologist 
Board Certified in Neuropsychology 
Clinical Assistant Professor, Western Michigan University 
Department of Psychiatry, Western Michigan University School of Medicine 
Psychology Department 
Department of Counseling Psychology and Counselor Education 
College of Health and Human Services (SPADA) 
Department of Military Science and Leadership 
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Neuropsychology Associates 
Neuropsychology - Psychiatry - Clinical Psychology 


4328 West Michigan, Kalamazoo, Michigan 49006 - 375-2222 - Fax: 375-8292 


Alan Lewandowski, PHD, FACPN Helene Pilnick, PHD Kevin Kunzer, MD 

Board Certified in Neuropsychology Pediatric Neuropsychology Psychiatry 

Morris Edwards, PHD Michael Lyons, PHD Bangalore Ramesh, MD 

Certified in Biofeedback Clinical Psychology Psychiatry 

JoLynn Cole, MA Fenimore Johnson, PHD Katelyn Briggs, MA 

Psychotherapist Applied Behavior Analysis Psychotherapist 
Addendum 


Name: Jessica Ramsay (DOB: 08/29/1990) 
Date: February 7, 2018 


Re: Names of specific measures used in the neuropsychological examination of Jessica 
Ramsay on December 7, 2017 


Weschler Adult Intellectual Scale, 4'" edition, Wide Range Achievement Test 4" edition, 
Sensory Perceptual Examination, Tactile Finger Recognition Test, Finger-tip Number 
Writing Test, Tactile Form Recognition Test, California Verbal Learning Test, 2"? edition, 
Rey Osterrieth Complex Figure Test, Tactile Form Recognition Test, Grip Strength Test, 
Finger Oscillation, Tactual Performance Test, Trail Making Test A, Trail Making Test B, 
Category Test, Seashore Rhythm Test, Speech Sounds Perception Test, Personality 
Assessment Inventory, Aphasia Screening Test. 
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Neuropsychology Associates 
Neuropsychology - Psychiatry - Clinical Psychology 


4328 West Michigan, Kalamazoo, Michigan 49006 - 375-2222 - Fax: 375-8292 


Alan Lewandowski, PHD, FACPN Helene Pilnick, PHD Kevin Kunzer, MD 
Board Certified in Neuropsychology Pediatric Neuropsychology Psychiatry 

Morris Edwards, PHD Michael Lyons, PHD Bangalore Ramesh, MD 
Certified in Biofeedback Clinical Psychology Psychiatry 

JoLynn Cole, MA Fenimore Johnson, PHD Katelyn Briggs, MA 
Psychotherapist Applied Behavior Analysis Psychotherapist 

May 23, 2018 


Jessica Ramsay 
6862 Tall Oaks Drive 
Kalamazoo, MI 49009 


Dear Jessica, 


| am responding to your request for further clarification on the neuropsychological 
examination completed December 7, 2017. Regarding accommodations for the USMLE 
Step 1, and given your additional description of the requirements of the examination, my 
recommendations should have read, 100% additional testing time (double time), plus 
additional break time. 


Alan Au PhD, FACPN 


Board Certified Neuropsychologist 
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US:MLE UNITED STATES MEDICAL LICENSING EXAMINATION ® 
w 


United States STEP 1 SCORE REPORT 
Medical 


__ Licensing _— This score report is provided for the use of the examinee. 
Sxoeshcntyn y Third party users of USMLE information are advised to rely solely on official USMLE transcripts. 


Ramsay, Jessica Erin 
USMLE ID: 5-366-431-4 Test Date: July 20, 2017 


The USMLE is a single examination program consisting of three Steps designed to assess an examinee's 
understanding of and ability to apply concepts and principles that are important in health and disease and that 
constitute the basis of safe and effective patient care. Step | is designed to assess whether an examinee understands 
and can apply important concepts of the sciences basic to the practice of medicine, with special emphasis on 
principles and mechanisms underlying health, disease, and modes of therapy. The inclusion of Step I in the 
USMLE sequence is intended to ensure mastery of not only the sciences underlying the safe and competent practice 
of medicine in the present, but also the scientific principles required for maintenance. of competence through lifelong 
learning. Results of the examination are reported to medical licensing authoritics in the United States and its 
territories for use in granting an initial license to practice medicine. This score’ represents your result for the 
administration of Step | on the test date shown above. 


This result is based on the minimum passing score recommended by USMLE for Step TA 
Individual licensing authorities may accept the USMLE-recommended pass/fail result or may 
establish a different passing score for their own jurisdictions. 


This score is determined by your overall performance on Step 1. For administrations between 
Jan 1, 2016 and Dec 31, 2016, the mean and standard deviation for first-time examinees from 
U.S. and Canadian medical schools were approximately 228 and 21, respectively, with most 
scores falling between 140 and 260. A score of 192 is set by USMLE to pass Step |. The 
standard error of measurement (SEM)! for this scale is six points, 


*Rffective Apnil 1, 2013, test results are reported on a three-digit scale only, Test results reported as passing represent an exam score of 75 ur 
higher on a two-digit scoring scale. 


*Y our score is influenced both by your general understanding of the basic biomedical sciences and the specific set of items selected for this 
Step | examination, The Standard Error of Measurement (SEM) provides an index of the variation in scores that would be expected to occur if 
an examinee were tested repeatedly using different sets of items covering similar content, 
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INFORMATION PROVIDED FOR EXAMINEE USE ONLY 


The Performance Profile below is provided solely for the benefit of the examinee. 
These profiles are developed as self-assessment tools for examinees only and will not be reported or verified to any third party. 


USMLE STEP 1 PERFORMANCE PROFILE 


Lower Borderline Higher 
Performance Performance Performance 


PHYSICIAN TASK 

MK: Applying Foundational Science Concepts 

PC: Diagnosis 

PC: Management 

PBLI: Evidence-Based Medicine 

DISCIPLINE 

Behavioral Sciences 

Biochemistry & Nutrition *XxXXXXKX 
Genetics XXXXXXXK 
Gross Anatomy & Embryology XXX: 
Histology & Cell Biology *¥XXXKXXXXXKE! 
Microbiology & Immunology *XXXXXXXXKX! 
Pathology 


Pharmacology 
Physiology 


SYSTEM 


General Principles *XXxXXXXXKXK) 

Blood & Lymphoreticular and Immune Systems xxx 
Behavioral Health & Nervous Systems/Special Senses XXXXXXAXAXXMKKAK 
Musculoskeletal, Skin, & Subcutaneous Tissue 
Cardiovascular System 

Respiratory and Renal/Urinary Systems 

Gastrointestinal System 

Reproductive & Endocrine Systems 

Multisystem Processes & Disorders XXXXXXKXXX 
Biostatistics & Epidemiology/Population Health XXXXXXKXX 


The above Performance Profile is provided to aid in self-assessment, The shaded area defines a borderline level of performance for each content area; 
borderline performance 1s comparable to a HIGH FAIL/LOW PASS on the total test. 


Performance bands indicate areas of relative strength and weakness, Some bands are wider than others, The width of a performance band reflects the 
precision of measurement: narrower bands indicate greater precision, The band width for a given content area is the same for all examinces. An 
asterisk indicates that your performance band extends beyond the displayed portion of the scale, Sunall differences in the location of bands should 
not be over-interpreted. If two bands overlap, performance in (he associated areas should be interpreted as similar. Because Step | is designed to be 
integrative, many items contribute to more than one content arca. As a consequence, caution should he used when interpreting differences in 
performance across content areas. 


This profile should not be compared to those from other Step 1 administrations. 


Additional information conceming the topics covered in cach content area can be found in the USMLE Step | Content Description and Sample Test 
Materials. 


MK—Medical Knowledge; PC—Patient Care; PBL!—Practice-based Learning and Improvement 
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Archives 
of 
WS CLINICAL 
OXFORD JOURNALS NEUROPSYCHOLOGY 


OXFORD UNIVERSITY PRESS Archives of Clinical Neuropsychology 25 (2010) 89-98 
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Abstract 


No clinically proven method currently exists to determine if a test taker is feigning or exaggerating symptoms of a specific reading dis- 
ability (RD) for potential secondary gain (i.e., extra time on examinations, access to bursary funds, or tax benefits). Our objective was to 
examine the utility of previously proposed symptom validity measures (i.e., the Dyslexia Assessment of Simulation or Honesty [DASH] 
and the resulting Feigning Index [FI]) in discriminating students with genuine RDs from sophisticated simulators given ample time to 
prepare, who were warned that noncredible performance could be detected. The DASH correctly classified almost 83% of coached simulators 
with no false positives. The FI accurately classified 86% of post-secondary students feigning RD without misidentifying any students with a 
genuine RD, resulting in 91.8% overall classification accuracy. These two methods show promise as a means of detecting noncredible per- 
formance in the assessment of RD. 


Keywords: Developmental and learning disabilities; Malingering/symptom validity testing; Assessment 


Introduction 


Students with disabilities are entering the post-secondary educational sector in increasing numbers (Blackorby & Wagner, 
1996; Canadian Association of Disability Service Providers in Postsecondary Education, 1999; Harrison & Wolforth, 2006; 
McGuire, 1998). Within this population, learning disorders (LDs) are the most frequently accommodated disabilities, affecting 
almost half of all students receiving services (Harrison & Wolforth, 2006; Ministry of Training, Colleges and Universities, 
2008). Normal learning is affected in these individuals due to impairments of neuropsychological processes (Ghelani, 
Sidhu, Jain, & Tannock, 2004; Kibby, Marks, Morgan, & Long, 2004; Learning Disabilities Association of Ontario, 2003), 
When those impairments are well accommodated, learning improves substantially. Because of the potential economic and aca- 
demic benefits of obtaining an LD diagnosis, concerns have been raised regarding the possibility that unimpaired students 
might feign LDs in order to gain access to these accommodations and supports (Harrison, Edwards, & Parker, 2007; 
Mullis, 2003; Sullivan, May, & Galbally, 2007). 

Students may exaggerate symptoms for a number of reasons and may not always qualify for the label of “‘malingering” 
(Kane, 2008). For instance, students seeking updated psychoeducational assessments may be motivated to exaggerate or 
magnify actual symptoms in order to ensure retention of accommodations provided to them throughout their high-school 
career (Harrison, Larochette, & Nichols, 2007), These students often come to rely on accommodations such as extra time 
and a computer and may fear losing them if they now perform adequately on tests of reading speed or decoding. This is of 
considerable concern because low motivation to perform optimally may invalidate test results and reduce the diagnostic accu- 
racy. Another factor that may interfere with accurate interpretation of test scores and, consequently, incorrect diagnosis is 
unwillingness to put forth good effort on activities that are frustrating or unappealing (Adelman, Lauber, Nelson, & Smith, 
1989). ° 

Until recently, most clinicians assumed that students could not feign a specific LD, such as a reading disability (RD; Alfano 
- & Boone, 2007), and that the base rate for such malingering in psychoeducational assessments was very low; however, this has 
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proven not to be the case. Indeed, Sullivan and colleagues (2007) demonstrated that approximately 16% of post-secondary 
students undergoing evaluations for LD at their clinic failed a relatively easy symptom validity test (SVT), calling the 
reliability of their remaining scores into question, Similarly, Harrison, Edwards, and Parker (2008) demonstrated that psycho- 
logical tests commonly employed in the assessment of RD can be easily manipulated by those instructed to feign a disability. 
For example, on tests of reading speed, phonological decoding, and visual processing, such students returned scores that were 
equally or more impaired than those produced by students with genuine RD. This clearly demonstrates the need for an SVT 
specific to those feigning or exaggerating symptoms of an RD and supports the position taken by Alfano and Boone (2007, 
p. 373) that “Effort in specific populations is best detected by tests designed to address layperson notions of the deficits associ- 
ated with that population’s disorder”. Not only will development of such an RD-specific SVT improve diagnostic accuracy, but 
it will also ensure that those who are not truly disabled cannot easily obtain the academic accommodations, financial supports, 
and other secondary gains derived from being given this diagnosis, A meta-analysis conducted by Alfano and Boone (2007) 
found that base rates of malingered LD and/or ADHD in post-secondary settings may equal those found in the medical-legal 
arena, indicating that the incidence of feigned RD is much greater than initially suspected. 

In the field of neuropsychology, it is now generally accepted that SVTs must be included in any assessment occurring in a 
medico-legal or disability-application context (Bush et al., 2005; Green, 2007; Green et al,, 2001; Iverson, 2007; Larrabee, 
2003). Unfortunately, most of the currently published tests of effort or symptom validity were developed in the context of eval- 
uating individuals feigning memory impairments and may therefore not be sensitive to individuals feigning a specific RD 
(Alfano & Boone, 2007), Given that students are successfully able to feign many symptoms of RD (Harrison et al., 2008), 
the question that remains is how best to identify such behavior when it occurs, so as to accurately interpret test scores. 

Osmon, Plambeck, Klein, and Mano (2006) were the first to investigate ways to identify those feigning a reading disorder. In 
their study, two simulation groups were instructed to feign either reading speed or word decoding impairments. When com- 
pared with students told to exert good effort, students simulating an RD showed poor performance on a widely used neurop- 
sychological SVT (Green's Word Memory Test [WMT; Green, 2003]). However, although scores on the WMT were highly 
specific (96%), they were relatively less sensitive to malingering of RD (65%), In contrast, Osmon and colleagues demon- 
strated that an experimental SVT, the Word Reading Test, was 90% sensitive in identifying reading simulators and 74% sensi- 
tive to speed simulators as well, both with 100% specificity, These researchers concluded that the Word Reading Test was more 
effective than the WMT in detecting feigned RD and advised that any SVT developed to identify individuals feigning RD must 
address the layperson’s notion of how this disorder presents itself. 

A similar study was conducted by Frazier and colleagues (2008), in which they demonstrated that two commonly used 
SVTs (the Victoria SVT [Slick, Hopp, Strauss, & Thompson, 1997] and the Validity Indicator Profile [Frederick, 2003]) 
could both differentiate simulated RD students from honest respondents at fairly high rates of specificity and sensitivity. 
The difficulty with both of these studies, however, is that neither included individuals with RD to ensure that these SVTs 
are insensitive to the actual cognitive impairments demonstrated by those with this condition. In other words, any SVT to 
be employed in identification of those feigning or exaggerating symptoms of RD must also ensure a low or nonexistent false- 
positive rate, 

The Dyslexia Assessment of Simulation or Honesty (DASH) and the Feigning Index (FI) derived from it have already shown 
promise as measures of malingered dyslexia, at least in a preliminary investigation (Harrison et al., 2008), The premise of the 
DASH is based on the work of Rawlinson (1976), who found that scrambling letters in the middle of words (leaving the first 
and last letters in place) had little or no effect on the ability of skilled readers to understand the text. Davis (2003) expanded on 
this early research and noted that adults can read mixed-up words if they are small, if key letters are kept together (like “sh” or 
“th”’), or if the word cannot be confused with many other words. The DASH presents Grade 3 reading level passages adapted 
from the Gray Oral Reading Test (Wiederholt & Bryant, 2001) that have been randomized in either an easy (letters scrambled 
according to the principles identified by Davis) or difficult (letters within words scrambled randomly) manner, and also 
includes two timed practice trials (one with nonscrambled words and one with scrambled words). These passages are presented 
on paper to subjects, who are instructed to unscramble the words and read the passages out loud as quickly as possible. 
Although this task appears difficult, preliminary investigations showed that post-secondary level students with RD did not 
find the practice and easy passages challenging to read and that their rate and accuracy were not substantially different 
from that of their nondisabled peers (Harrison et al., 2008). In contrast, students feigning RD read these passages more 
slowly and made significantly more errors on other commonly used achievement tests than did either controls or true RD 
students. 

Harrison and colleagues (2008) developed an FI derived from the DASH and other achievement test scores to compare 
the performance of both honest responders and students diagnosed with RD to those obtained from analog malingerers 
asked to feign symptoms of RD, Initial piloting of the DASH showed that although it was not able to accurately 
identify all naive simulators feigning RD, the FI demonstrated a 75% hit rate and a 0% false-positive rate. Although a strength 
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in the design of this initial study was the inclusion of actual students diagnosed with RD, it remains unclear whether the FI 
is able to identify the efforts of more sophisticated malingerers who have researched ways of successfully feigning 
symptoms, Moreover, recent research suggests that coached simulators in other contexts may be better able to feign a 
disability and avoid detection (e.g., Frederick, Sarfaty, Johnston, & Powel, 1994; Inman & Berry, 2002; Martin, Bolter, 
Todd, Gouvier, & Niccolls, 1993; Orey, Cragar, & Berry, 2000; Shum, Gorman, & Alpar, 2004). Further replication of 
these findings using a different sample of students with RD, as well as a more sophisticated group of malingerers, was therefore 
necessary. 

The present study sought to validate the DASH and the FI to determine how well they could identify individuals who had 
taken time to research ways to feign RD. We expected that students who invested more time and effort exploring means of 
feigning RD would be able to avoid detection, especially if they were informed ahead of time that noncredible performance 
could be detected. It was thought that the DASH and the FI would be less sensitive to these sophisticated simulators compared 
with the scores returned by naive simulators as reported by Harrison and colleagues (2008) and that the scores obtained by 
the sophisticated malingerers on achievement and processing tests would more closely mirror those returned by students 
with true RD. 


Materials and Methods 
Participants 


We recruited two groups of students for the present study, none of whom had been included in the earlier study investigating 
the DASH. Students in both groups consented to participate in the present ethics-approved study: Group 1 were reading dis- 
abled students (n = 20) diagnosed at a university-based regional assessment center between 2008 and 2009; Group 2 were 
sophisticated malingerers (7 = 29), comprised of upper year education or psychology students who had received a 1-hr 
guest lecture on learning disabilities and then were invited to take part in a study evaluating their ability to successfully 
feign an RD. Although each subject in the sophisticated malingering group was informed they would be paid $10 for their 
participation, they were additionally motivated to perform well by hearing that they could double this amount if they performed 
in a manner that was credible and avoided detection of malingering (c.f. Frederick et al., 1994; Inman & Berry, 2002; Martin 
et al., 1993; Orey et al., 2000; Shum et al., 2004). However, all participants received $20 after they completed the task regard- 
less of performance, 

None of the sophisticated malingerer group had a current diagnosis of a learning disability nor was any receiving scholastic 
accommodation, but one participant had been diagnosed with a learning disability at an earlier time. (This participant self- 
described as a good reader, spoke English as a first language and did not have family members with a learning disability.) 
All of these students enjoyed reading and only one participant self-described as a poor reader, Two participants’ first language 
was not English and one of these participants also read first in a language other than English. Three participants had family 
members with a learning disability, These participants were not excluded from the analyses because persons who already 
have some understanding of reading problems might in fact be better able to dissimulate. 

Twenty students were diagnosed with a reading disorder at our clinic during the span of the study, and all agreed to par- 
ticipate. RD students in Group | had met the DSM-IV diagnostic criteria for a reading disorder, demonstrating a significant 
discrepancy between measured intellectual functioning and actual academic achievement. In addition, they also met the 
more stringent Learning Disabilities Association of Ontario (2003) definition of a specific RD, which requires there also be 
evidence that the academic discrepancy is logically related to measurable deficits in the processes underlying reading (e.g., 
phonological awareness, naming, or processing speed [PS]). All tests except the DASH had been administered prior to diag- 
nosis, In an effort to ensure that the pattern of test scores obtained from those with RD was an accurate reflection of actual 
ability, the validity of the obtained test scores for this group was initially evaluated using the Slick, Sherman, and Iverson 
(1999) criteria. A diagnosis of RD was rendered only if the subject failed to show evidence of malingered neurocognitive dys- 
function, assessed in part by the Green WMT (Green, 2003), an instrument that has been used in many other studies as a proxy 
measure of test taking effort (e.g., Bauer, O'Bryant, Lynch, McCaffrey, & Fisher, 2007; Flaro, Green, & Robertson, 2007; 
Iverson, Green, & Gervais, 1999; Suhr et al., 2008; Sullivan et al., 2007). In other words, failure on this or any other of the 
criteria outlined by Slick and colleagues meant that a diagnosis was not provided as their was reasons to suspect that low 
effort or motivation may have negatively influenced test performance (c.f, Green, Rohling, Lees-Haley, & Allen, 2001). 
Furthermore, as an additional safeguard to ensure honest responding, the DASH was administered to RD students only 
after they had received a diagnosis and had been given their assessment report. 
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Materials 


In order to estimate overall intelligence, the sophisticated malingering group completed the North American Adult Reading 
Test (NAART; Uttl, 2002) before receiving specific study instructions. Research has generally reported moderately high cor- 
relations between the NAART and the measures of general intellectual ability (Crawford, Stewart, Cochrane, Parker, & Besson, 
1989; Strauss, Sherman, & Spreen, 2006; Wiens, Bryan, & Crossen, 1993), RD subjects had already been assessed with the 
Wechsler Adult Intelligence Scale-III (Wechsler, 1997) as part of their evaluation, and so did not complete the NAART. 

Subjects in both groups (RD and sophisticated) completed the newly developed DASH (Harrison et al., 2008), which 
involves subjects being asked to read a series of Grade 3 reading level passages aloud as quickly and accurately as possible. 
First, participants read a very short (40 words) nonscrambled practice passage (DASH A), followed by a short (52 words) prac- 
tice passage (DASH B), where the letters in larger words are scrambled in an easy manner (e.g., baking spelled “bkaing”), but 
with two- and three-letter words remaining unchanged, allowing for contextual clues to assist in reading the scrambled words 
(e.g., “The boy was bkaing a cake for moethr’’), Next, participants read a set of two scrambled reading passages, Passage | was 
comprised of 104 words, and Passage 2 had 106 words. (To protect the integrity of the DASH, more detail about the content of 
the passages has not been included in this paper. Interested readers may contact the corresponding author to obtain a copy of the 
DASH.) Completion times for all of the DASH passages were recorded, as were the number of errors made, number of extra 
attempts taken, and number of words skipped or passed. (Errors = words pronounced incorrectly; extra attempts = the extra 
times words were read or partly read either correctly or incorrectly; skips = words inadvertently missed; passes = words 
the subject openly said would be passed.) 

All participants also completed five subtests from the Woodcock Johnson Psychoeducational Battery-IJ (WJPB-III; 
Woodcock, McGrew, & Mather, 2001), The reading fluency (RF) test is a time-limited, norm-based measure of reading speed 
and accuracy. Letter—word identification and word attack measure phonological processing and decoding skills when reading 
regular and nonsense words, respectively. Weak ability in these areas is often used as evidence of RD, The PS index is comprised 
of two timed measures, visual matching (VM), and decision speed (DS). The WJPB-II tests were chosen because academic 
accommodations such as extra time are frequently recommended for students with RD on the basis of poor performance on 
timed tests or reading and/or PS. It is also true that speed of information processing deficits have been implicated in LD 
(Weiler et al., 2000), and it would be important to know how vulnerable such tests are to deliberate manipulation. 


Procedure 


Students comprising the sophisticated malingering group initially met with a research assistant who first administered the 
NAART and then provided them with test instructions, These included information regarding the secondary gains that may be 
available to students who feign in a believable manner and instructions to use all resources available to them in an effort to 
research how best to feign an RD in a nondetectable manner (i.e., without being caught; copies of the specific instructions 
given to these participants may be requested from the corresponding author). We asked that they keep track of the websites 
from which they derived their information. Similar to the Harrison and colleagues (2008) study, these students were also pro- 
vided with the DSM-IV criteria for diagnosis of a reading disorder, and a list of common symptoms found in those with RD, All 
other experimental tasks were administered to the sophisticated malingerers seven days later, after they had had time to 
research reading disorders. 

Malingering participants completed the remaining tasks in the following order: The DASH, letter—word identification, word 
attack, RF, VM, and DS. Participants were debriefed following completion of these measures. During the debriefing, partici- 
pants were asked what strategies they used to fake RD, and these responses were recorded. They also answered four post-test 
questions pertaining to strategies employed when feigning, perceived motivation associated with cash prize, perceived success 
in feigning, and overall effort invested in the task. 

As noted aboye, all RD subjects had completed these same tests as part of their assessment and were given the DASH only 
after being provided with a diagnosis of RD. 


Results 


Table | shows the demographic information regarding these subjects. The mean level of intelligence in the two groups was 
not significantly different, tz; = 1.58, p > .05. When scores were collapsed across all scales, the sophisticated malingerers 
scored lower than the RD group on all WJPB-III scales, F(1, 45) = 63.6, p < .001, r= .77, Cohen’s d= 2.4, Pairwise com- 
parisons by subtest confirmed the difference (all ps < .001, see Table 2). Using the WJPB-III subtests, we found that the soph- 
isticated malingerers were very good at appearing to have a reading impairment. Given, however, that there was almost no 
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Table 1. Demographic details by instructional group 


Group 
Reading disabled Sophisticated malingerers 
n 20 29 
Age 
M 20.8 20.7 
SD 3.7 1.9 
Min 17 19 
Max 32 28 
Sex 
Percent men 50 34.5 
Percent women 50 65.6 
FSIQ/NAART 
M 104 108.5 
SD 12.0 55 


Table 2, Woodcock Johnson Test Battery Mean Scaled Scores and percentage of participants with scores less than 80 and 85, by group 


Group Letter—word identification Word attack Reading fluency Processing speed* 
WJPB-III subtest 
Reading disabled 85.1 (11.2) 80.9 (11.8) 82.9 (8.5) 93.3 (8.5) 
Sophisticated malingerers 65.6 (18.6)* 64.7 (19.5)* 64.4 (8.6)* 51.8 (21.1)* 
Scaled scores cut at 80 
Reading disabled 5 (25%) 9 (45%) 9 (45%) 0 
Sophisticated malingerers 19 (66%)* 23 (79%)* 25 (86%)* 26 (90%)* 
Scaled scores cut at 85 
Reading disabled 9 (45%) 12 (60%) 13 (65%) 2 (10%) 
Sophisticated malingerers 26 (90%)* 25 (86%)* 25 (86%)* 28 (97%)* 


Note: WJPB-IIJ = Woodcock Johnson Psychoeducational Battery-III, n = 20 for reading disabled and n = 29 for sophisticated malingerers. Values are given 


in Mean scores (SDs). 
“Combined score based on performance of WJPB-III visual matching and decision speed. 
*RD — malingering difference significant at p < .01. 


overlap in test scores between groups, they also appeared to overdo the degree of impairment demonstrated. Cut-off values 
employed by Harrison and colleagues (2008) for the WJPB-III scaled scores (80 and 85) were again used as proxy measures 
of impaired reading or processing, corresponding to scores below the 10th percentile and scores greater than 1 SD below the 
mean, respectively. Table 2 provides the percentage of each group flagged as having impaired functioning using both cut-off 
scores. Of note, the sophisticated malingerers were successful at achieving low scaled scores on each of the four measures using 
either cut point criterion. Indeed, 66% of the feigners scored below threshold on all four of the WJPB-III scales, whereas only 
65% of the RD group scored below threshold on even one of the WJPB-III scales. 

Performance on the DASH items varied by group. As seen in Fig. 1, the sophisticated malingering group took more time 
than the RD group to read both the practice and test passages, As shown in Fig. 2, the sophisticated malingerers made more 
errors (p < .001), skips (p < .05), and extra attempts (p < .01) than did the RD group. In contrast, malingerers did not make 
more passes than the RD group (p > .75). 

We used the raw DASH scores (i.e., time taken for each passage in seconds, number of errors, skips, extra attempts, and 
passes made) in a discriminant function analysis to investigate classification accuracy of participants. Table 3 shows the 
result of the “leave out one” classification. No RD participant was incorrectly defined as malingering, and a total of five mal- 
ingerers were incorrectly defined as Honest, resulting in a total classification accuracy of 89.8%, Variables that contributed 
most strongly to the discrimination included all of the variables that contribute to the FI were weighted highly in the DFA, 
as was time to complete the difficult DASH passage. Variables related to the number of passes contributed minimally to 
the final discrimination. 


Feigning Index 


On the basis of a set of variables that best discriminated between the various groups, Harrison and colleagues (2008) derived 
an FI from certain DASH variables as well number of errors and abnormally low scores from the WJPB. This index allowed for 
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Fig. 1. Reading time on the DASH items as a function of passage difficulty and group membership. 
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Fig. 2. Error measures on the DASH items as a function of passage difficulty and group membership. 


classification of an individual test taker as belonging to either the feigning or the honestly performing (including RD students) 
group. The positive predictive value for this FI was 100%, with a negative predictive value of 65%. 

In the present study, the FI correctly classified 91.8% of the total sample with a positive predictive value of 100% and a 
negative predictive value of 90% (Table 4). These figures were consistent with those reported by Harrison and colleagues. 
Only four malingerers were incorrectly classified; of these, all but one produced a scaled score below 80 on WJPB subtests 
for PS and RF, and only one had a score below 80 on WJPB subtests for letter—-word recognition and word attack skills; 
this increased to two participants when the cut score was set at 85. A chi-squared analysis (y* = 35.2 p < 0.001, Fishers 
exact test p < 0.001) suggests that the rate of identification of feigners by the FI is better than one would expect by chance 
alone even in the current sample where feigners outnumbered those with RD. 
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Table 3, Discriminant function analysis using raw DASH values 


Actual group Predicted group membership 
Reading disabled (n = 20) Sophisticated malingerers (n = 29) 
Reading disabled 20 (100%) 0 
Sophisticated malingerers 5 (17.2%) 24 (82.8%) 
Sensitivity .828 PPV 1.00 Canonical correlation .806 
Specificity 1.00 NPV .8 Wilk’s Lambda .351 
df= 12 p<.001 
89.8% correctly classified 77.6% cross-validated 


Notes: DASH = Dyslexia Assessment of Simulation or Honesty; PPV = the probability that an individual who receives a low score is actually malingering; 
NPV = the probability that an individual with a normal score is responding honestly. 


Table 4. Discriminant function analysis using the Feigning Index 


Actual group Predicted group membership 
Reading disorder (x = 20) Sophisticated malingerers (n = 29) 
Reading disorder 20 0 
Sophisticated malingerers 4 (13.8%) 25 (86.2%) 
Sensitivity = .862 PPV = 1.00 Canonical Correlation = .889 df=1 
Specificity = 1.00 NPV = .901 Wilk’s lambda = .210 p<.001 


Notes; PPV = the probability that an individual who receives a low score is actually malingering; NPV = the probability that an individual with a normal score 
is responding honestly. Overall cases correctly classified: 91.8%. 


Table 5. Listing of the strategies (>10%) used by malingering participants to appear dyslexic 


Strategy Percentage of reporting 
Reversed, mixed letters, and numbers 64.3 

Use synonyms or made up words 57.1 

Read slowly 53.6 

Read phonetically 42.9 

Skip words, letters, lines 39.3 

Look/act stressed/distracted 25 

Read haltingly, monotone 17.9 

Be accurate with simple words 17.9 

Perform better on nonword tests 10.7 


Strategies Used by the Sophisticated Malingerers 


Participants in the malingering group were asked to describe the amount of time spent learning about RD, the amount of 
effort they put forth, estimate their success at faking an RD, and whether or not the cash incentive motivated their efforts. 
Table 5 lists the strategies that were used by at least 10% of the group. 

Scores on the FI were not associated with any of the following measures: Participants’ estimate of their success at faking 
dyslexia, the amount of time participants spent researching dyslexia, nor the motivational factor attached to the cash incentive. 
However, the FI was associated with participants’ perception of their effort. Those who perceived their effort to be highest also 
scored higher on the FI (r = .39, p < .05). In other words, the harder participants felt they had tried to fake bad, the more easily 
they were detected. 


Discussion 


We sought to validate the DASH and the FI to determine how well these measures could identify individuals who had taken 
time to research ways to feign RD in a credible manner in comparison with students with carefully diagnosed reading 
disabilities. 
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In contrast to expectations, sophisticated malingerers were not good at avoiding detection, either by the DASH alone or by 
using the FI, This was despite the fact that the sophisticated feigning group were better able to produce achievement scores 
lower than those returned by students with true RD, meaning that on the basis of test scores alone these subjects would 
have succeeded in feigning RD in almost all cases. The results of the present study therefore provide strong support for the 
inclusion of an SVT when evaluating post-secondary students for the presence a reading disorder, and point to the vulnerability 
of such tests to manipulation without the addition of valid measures of effort and motivation. 

The DASH appears to work well in large part because those feigning RD tend to overdo the symptoms they are producing, 
and this tendency has been documented in feigning of other disorders (c.f. Liljequist, Kinder, & Schinka, 1998; Wiggins & 
Brandt, 1988). In general, those feigning RD read even the easy, nonscrambled practice passages more slowly than did 
almost all of the true RD subjects, and exaggerated their deficits in an even less credible fashion when asked to decode the 
scrambled text. Hence, as is true of other popular SVTs, having normative data regarding the performance of those with a 
true disability allows for even greater classification accuracy when identifying those who are feigning or exaggerating 
symptoms. 

Although the DASH alone achieved an acceptable rate of classifying participants, the present study confirmed that the FI 
derived from DASH scores plus scores from commonly used WJPB-II]I subtests produced an even more accurate method of 
identifying students motivated to feign RD. Although the FI achieved a zero percent false-positive rate, it was also able to 
accurately classify over 86% of the feigning subjects, a hit rate that is unusual for most SVTs. Further, the 100% positive pre- 
dictive value coupled with a high negative predictive value is consistent with the previous findings of Harrison and colleagues 
(2008), indicating the excellent ability of the FI to provide an accurate means of identifying those feigning RD for some reason. 
Although Osmon and colleagues (2006) were able to correctly classify between 74% and 90% of simulators in comparison with 
honest students, their experimental Word Reading Test has not yet demonstrated good specificity and sensitivity when discri- 
minating malingerers from genuinely disabled students. 

Of those students who successfully avoided detection, one might suppose that they were not very motivated to feign in 
general, and perhaps simply failed to follow the instructions and just answered all items honestly, This did not prove to be 
the case, as almost all of those who avoided detection by the FI produced scores on the WJPB subtests that fell within the 
impaired range as defined in this study. Clearly, there are some students who are able to produce scores that would be 
interpreted as indicative of an RD and who would also evade detection using the FI. No observable pattern was found in 
the present study to better identify these individuals; more research is therefore needed to help determine how best to 
detect such students. 

Clinicians may worry that the use of SVTs in psychoeducational assessments could wrongly accuse students of “faking;” 
however, the results of this investigation show that while simply using achievement scores can indeed result in misclassification 
of true RD, inclusion of scores from an SVT such as the FI were extremely specific, correctly classifying 86% of the feigning 
group and 100% of the RD subjects. In this sample, no one would have been falsely accused, 

The strategies employed by sophisticated malingerers in an effort to convincingly feign RD differed in interesting ways from 
those used by the naive feigners in the Harrison and colleagues (2008) study. Indeed, sophisticated feigners reported that their 
main strategy was to either reverse or mix up letters or numbers, followed by using synonyms or made up words when reading. 
Reading slowly was a strategy employed by just over half of the subjects. In contrast, the main feigning strategy reported in the 
original study (employed by 68% of the students) was to just read more slowly, followed by completing timed tasks more 
slowly, mispronouncing words, or skipping words, sentences, or lines. This finding echoes that reported by Osmon and col- 
leagues (2006) suggesting that there is no consistency with respect to strategies chosen by those attempting to feign RD, 
although all strategies employed seem to mirror the lay person’s notions of RD. Given that not all who feign RD use the 
same strategy, it was encouraging to find such a high rate of identification when using the DASH and the FI and suggests 
that these may be a useful adjunct to any assessment of such disorders. 

Unlike studies of sophisticated malingering in the area of brain injury research (e.g., Inman & Berry, 2002; Martin et al., 
1993; Orey et al,, 2000; Shum et al,, 2004), the present study found that none of the information readily accessed by motivated 
students helped them avoid detection of their deceit. The reason for this may be that although information exists to assist stu- 
dents in producing credible symptom profiles on standard achievement tests, no information is easily available regarding the 
use of SVTs in psychoeducational assessments. Thus, it is possible that even sophisticated malingerers are currently unaware of 
the methods used to identify noncredible performance in assessment of RD, Given the research by Ruiz, Drake, Glass, 
Marcotte, and Yan Gorp (2002) showing how easily students could independently discover information on the internet to 
allow them to escape detection when feigning psychiatric symptoms, it was heartening to discover that similar information 
about symptom validity testing is not yet widely available in the context of RD assessment, It will therefore be important 
to protect the integrity of any SVTs developed in this context to minimize the risk that their use becomes widely known 
and publicized. 
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Limitations 


Although we tried to ensure that all those diagnosed with RD were performing honestly, it is possible that some may not 
have performed in a credible manner on some aspects of the tests administered. Future studies should therefore administer all 
WIJPB subtests after the diagnosis is rendered to avoid any possible effects of secondary gain on test performance. 

It is also possible that the malingering group did not have the same motivation or access to information as would students 
undergoing a re-assessment to determine whether accommodations will be provided at the post-secondary level. Given that stu- 
dents at the secondary-school level are currently provided with academic accommodations and supports without requiring a formal 
diagnosis of a disability (Harrison, Larochette, et al., 2007), it is possible that such students fear the academic consequences of 
losing their long-standing accommodations and may be more sayvy regarding the types of deficits expected from persons with RD, 
especially if they have been working around and writing tests with those who really do have disabilities. Future studies should 
therefore attempt to include a group of students who have specific knowledge of RD based on first-hand experience. Future 
studies should also include groups of poor readers to investigate the specificity of the DASH and the FI in such populations, 

Given the relatively small sample size and the overrepresentation of those feigning RD, the classification rates may not be 
stable. Replication with a larger sample is therefore warranted. 

In conclusion, our results provide a strong support for the use of the DASH and the FI in the detection of students presenting 
with noncredible symptoms of a reading disorder. With perfect specificity and a high level of sensitivity, both measures 
promise to aid clinicians in more accurately diagnosing specific reading disorders when they are present. The utility of the 
DASH and FI should now be investigated more broadly in a variety of settings with different clinical groups. 
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